The Office of Qualifications and Examinations Regulation: Determination of Turnover for Monetary Penalties
Summary of consultation responses

1)
Introduction

Amendments to the Apprenticeships, Skills, Children and Learning Act 2009 introduced by the Education Act 2011 give Ofqual the power to impose a monetary penalty on a recognised awarding organisation if it appears that the organisation has failed to comply with a condition to which the recognition is subject. The monetary penalty must not exceed 10% of the organisation’s turnover.

This consultation sought views on how best to determine what turnover means to give certainty to organisations about the upper limit of any monetary penalty Ofqual may impose under its new power.
The consultation was launched on 22 December 2011 and was open for responses until 15 March 2012. It was conducted online through the Department for Education’s e-consultations site.  Responses were also sent by email.  35 responses were received and the breakdown of respondents was as follows:
	Recognised awarding organisation (main business- awarding and authentication of qualifications)*
	19 
	54%

	Recognised awarding organisation (small proportion of business is the award and authentication of qualifications)**
	5 
	14%

	Recognised awarding organisation (other)
	4 
	11%

	Awarding body umbrella organisation
	0 
	0%

	Union
	0 
	0%

	Employer
	0 
	0%

	Professional body/ Association
	4 
	11%

	Other
	3 
	9%


* Awarding organisations were allowed to decide what ’main business’ meant to them- no further definition was given.
**Awarding organisations were allowed to decide what ‘small proportion’ meant to them- no further definition was given.
This document provides 2) an overview of responses; 3) summarises the responses to individual questions; 4) provides a sample of quotes from respondents and 5) explains the intended next steps for the programme.  The Annex lists the organisations from which responses were received (apart from those requesting to remain anonymous or for their responses to be kept confidential).
2)
Overview

General Themes

Analysis of the responses brought out the following general themes:

· The vast majority of respondents thought that turnover should be defined as income from regulated activity.

· There was overwhelming agreement that income from activity beyond the United Kingdom should not be taken into account when determining turnover. Respondents felt that regulators needed to work together to ensure consistency of fining regime and to avoid penalising an awarding body for the same breach more than once.

· The vast majority suggested that greater consideration should be given to the different qualifications and awarding organisations that would be affected by the imposition of this monetary penalty (fine) e.g. charities, not-for-profit organisations, organisations that delivered vocational as opposed to general qualifications and awarding bodies that were in operation for less than 12 months.
· Respondents understood the rationale for and principle behind defining turnover in terms of all of an awarding organisation’s turnover but needed greater clarity and transparency over how the fining regime would operate in practice, in particular how charities, not-for-profit or other organisations with little or no income derived from regulated activities, would be affected. Without this, respondents felt that policy would lead to unfair or disproportionate penalties. 

· Some responses suggested that some attention should be given to unintended consequences of this policy e.g. awarding bodies ceasing to deliver qualifications, restructuring to avoid a fine or de-registering and the adverse impact on pupils or students. 
3)
Summary of Consultation Responses
The following section summarises responses against each of the questions in the consultation document.  Please note that not all respondents answered every question and so the percentage figures quoted do not necessarily reflect the views of all 35 respondents.

1. Do you agree with the definition of turnover in paragraph 3.6? 

Paragraph 3.6 stated that:-
‘Turnover for purpose of the cap would be defined as the amounts which are derived from the provision of goods and services falling within the recognised body’s ordinary activities in England and Northern Ireland, after deduction of trade discounts, value added tax and other taxes based on the amounts derived.’

There were 33 responses to this question.
Yes – 5 (15%)

No – 28 (85%)

Not Sure – 0 (0%)

The majority of respondents did not agree with the definition of turnover proposed in the consultation. The reasons varied from the 10% cap being too high to the suggestion that turnover should be based on a fixed tariff so that it was more transparent. The majority of respondents felt that turnover should have been base on income from regulated activity.
Some respondents felt that there may be unintended consequences from defining turnover in the proposed way e.g. some awarding organisations may seek to limit their exposure to fines by restructuring, cease to develop qualifications altogether or may decide to de-register. There was also the suggestion that the imposition of a fine may impact on pupils either by higher fees or by a reduced level of service.
However, some respondents supported the proposed definition on the basis that it was in line with other regulators and because it appeared to be the fairest way to define it.

Some also supported the definition in terms of the geographical coverage. They supported the proposal that income from international (beyond the geographical boundaries of the UK) activity would be excluded. 

1 (b) If you disagreed with the definition of turnover, can you suggest an alternative definition or basis for calculating turnover
The majority of respondents preferred a definition of turnover which was based on income from regulated activity. They suggested that where an awarding organisation had no income from regulated activity, another sanction could be used by Ofqual. Some felt that this would be more targeted to the breach and would therefore be fairer and demonstrate proportionality better.

Others felt that turnover should be based on examination fees, profit, surplus, qualification sales or entry fees.   
While others did not disagree with the definition of turnover, they suggested that Ofqual and the Welsh regulator needed to work together to ensure that there was no ‘double counting’. Some added that there needs to be greater clarity around the meaning of ‘ordinary activities’ and ‘recognised body’. 

Some respondents felt that clarity on what is meant by ‘recognised body’ will determine where the highest level of governance and financial accountability need to be set. This will also be required for the statement of compliance required by Ofqual by 18 May 2012. 

2 (a) Do you agree with the time period, in paragraph 3.9, over which applicable turnover is calculated? 

Paragraph 3.9 stated that:- 
‘The relevant period over which turnover is determined 
‘The period over which turnover is determined is the last business year preceding the date of the notice Ofqual gives an awarding organisation for breach of a condition. A "business year" is defined as a period of more than 6 months in respect of which the awarding organisation has published or produced accounts. If that period is more or less than 12 months, the turnover is divided by the number of months and multiplied by twelve.’

There were 32 responses to this question.
Yes – 25 (78%)

No – 5 (16%)
Not Sure – 2 (6%)
The majority of respondents agreed that the time period was satisfactory or the simplest way to define it.
2 (b) If you disagree, please explain your reasons.
Those who disagreed did so on the basis that it did not seem to take into consideration awarding bodies operating for less than 12 months that would therefore have little or no turnover. This group of awarding bodies may be fined more than they had leading to their inability to continue in business. 

Others disagreed on the basis that this definition did not seem to take into account variations in turnover throughout the year or year on year. 
A few suggested that failure in an exam round should incur a penalty over the period of that exam round only e.g. where an awarding organisation covers the January and June sessions, if an error occurred during the January session, the relevant period of turnover should be just that January session.
3 (a) Where there is no preceding business year, do you agree with the alternative method of establishing a time period?  
The alternative method proposed in the consultation was:- 

‘If there is no preceding business year e.g. either because no accounts have been published or produced or the awarding organisation has been operating for fewer than 6 months, then turnover is worked out by reference to the twelve (whole) months preceding the date of the notice. If the organisation has turnover for less than twelve months then, once again, turnover is divided by the number of months and multiplied by 12.’
There were 32 responses to this question.
Yes – 20 (63%)

No – 6 (19%)
         Not Sure – 6 (19%)
The majority of respondents agreed with the proposed alternative.
Those who disagreed with the proposed alternative method of establishing a time period did so along similar lines to the reasons set out in 2 (b). Reasons included:

· That they were unfair to new awarding organisations by allowing a fine to be based on turnover that has not been made; and

· That income was inconsistent throughout the year e.g. spikes during registration,  

3 (b) If you do not agree with this method of establishing a time period, do you have any alternative suggestions?
The suggestions given in response to this question include:-
· Awarding organisations should provide business development plans, including revenue projections, and that should be used as evidence of turnover over 12 months.

· For awarding organisations operating for less than a year, the period of operation should be all that is taken into account when determining turnover.

· The time period should be the period over which the infringement occurred.

· Awarding organisations in operation for less than 12 months should never incur a fine.

4. We asked a number of specific questions. If you have any related issues which we have not specifically addressed, please use this space to report them:
Respondents suggested felt that the consultation did not specifically address the following points:-

· The unintended consequences of the imposition of a fine including driving away some awarding organisations, stifling innovation and harming the public interest.

· How regulators will work together to ensure that an awarding organisation is not subject to more than one penalty for the same breach.

· How errors by schools and colleges, acting as exam board agents, will be dealt with. 

· The information will be taken into account for those awarding organisations that do not produce or publish accounts.

5. Please provide your comments on the overall proposals, considering whether it covers the necessary key points or if anything requires further clarification.

Most of the responses to this question reiterated points made previously. 

Some respondents recommended that Ofqual and the Welsh regulator take into consideration each other’s decisions to prevent incidents of ‘double fining’. There were also suggestions that a fine may impact on students, schools and colleges and that those awarding bodies that reinvested surpluses into improving services for students and members may be unable to do so.
Respondents felt that not enough consideration was given to the diversity and range of the sector- they cited the vast differences between awarding organisations that offered general qualifications and those that offered vocational qualifications; as well as those that were large commercial organisations compared to those that were charities and not-for-profit. They felt that, as the introduction of the fine was largely in response to the summer 2011 exam errors, this suggested to some respondents that the Government was primarily concerned with large awarding bodies that developed General Qualifications so not enough consideration was given to other awarding bodies.
Those that supported the introduction of the fine insisted that Ofqual would need to demonstrate greater transparency and proportionality in the way the penalty would be imposed e.g. by developing guidance which set out tariffs for each kind of breach.

Those that did not support the introduction of a fine cited reasons such as ‘the current sanctions being sufficient’ and ‘in principle, a not for profit organisation or charity should not be subject to a fine’. 

Some respondents felt that the consultation should have been undertaken in collaboration with umbrella organisations such as FAB to get a better picture of the sector. 
4) Sample of Comments Received
“It would be inappropriate to include any revenue derived from international, non-regulated activity within the definition of turnover”

“..turnover should be based on the awarding bodies’ regulated activity only”

“We..are a small organisation with a wide portfolio of services. Awarding is just one small function. A fine of 10% of our turnover is disproportionate and unfair”

 “Whilst understanding the proposals and requirement for these powers, it is important that the difference in awarding organisations is recognised”
“Transparency and proportionality are key. We will need to see how the powers are operated in reality before judgement can be made”

“ The key point here is whether or not fines should be levelled against awarding organisations, particularly as many of them are charities…”
“..Ofqual should in any event publish full and clear guidance about fines, its fining procedure and what specific listed breaches of conditions of recognition will attract fines. Such guidance should also set out a right of appeal independent of the regulator…”

5) Next Steps
The Department for Education will develop the statutory instrument in response to the comments received.  In particular, it expects to:
· Amend the definition of turnover from what was proposed in the consultation to reflect the wider geographical region where awarding activity is carried out.

· Work with Welsh officials to ensure that there is consistency in our approach to defining turnover.

Although the following are out of scope for this consultation the Department will also:

· Work with Ofqual to strengthen its policy to ensure that sufficient guidance is given on how it will take into account the diverse nature of awarding organisations; how it will demonstrate proportionality and transparency when imposing a monetary penalty; how it will ensure that income from  regulated activity and decisions taken by the Welsh regulator are taken into account and how it will ensure that schools, colleges and pupils are not adversely impacted on by the imposition of a  monetary penalty.

The Government expects to publish the final guidance by June 2012.

Annex

Organisations Responding
Members of the following organisations responded to this consultation, some as individuals and some on behalf of the organisation. The others, not included in the following list, requested to remain anonymous.
	Organisation
	Ref No.

	ABC Awards (Nigel Florence) 
	6

	ASDAN (Brian Hobbs) 
	23

	Assessment and Qualifications Alliance (Clare Kay) 
	24

	Association of Accounting Technicians (Tom Kelman) 
	16

	Association of School and College Leaders (Martin Ward) 
	8

	Chartered Institute for Securities and Investment (Ruth Martin) 
	33

	Chartered Management Institute (CMI) (Penelope Summerfield) 
	22

	Chartered Quality Institute (Chris Mirner) 
	3

	CII (Paul Turner) 
	9

	CIPS (Kate Bell) 
	20

	City and Guilds London Institute, The (Rita Hoyle) 
	32

	Construction Skills (Cskills Awards) (Christopher Simpson) 
	10

	EAL (Ann Watson) 
	17

	Equestrian Qualifications GB Limited (EQL) (Linda Haworth) 
	30

	Federation of Awarding Bodies (Jill Lanning) 
	14

	First Aid Awards Ltd (Rodney Best) 
	4

	GQA Qualifications (Mick Clayton) 
	12

	ifs School of Finance (Anne Kiem) 
	28

	Laser Learning Awards (Vida Stewart) 
	35

	Laser Learning Awards (Steve Babbidge) 
	2

	NCFE Awarding Organisation (Jac Ingram) 
	34

	OCR (Paul Steer) 
	27

	Pearson UK (Pippa Vaux) 
	18

	Postans, Dawn (LAMDA Ltd / LAMDA Examinations) 
	19

	Royal Academy of Dance (Andrew McBirnie) 
	15

	Scottish Qualifications Authority (John McMorris) 
	25

	University of Cambridge International Examinations (Ann Puntis) 
	26

	University of the Arts London Awarding Body (Nick Juba) 
	11

	WJEC CBAC Ltd (Catherine Roberts-Straw) 
	29

	Yates, Joanne 
	7


