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From summer 2013 all young people will be required to participate in education or training until the end of the academic year in which they turn 17, and from summer 2015 onwards until their 18th birthday. Participating in education or training brings benefits for young people, and also for the economy and wider society. This consultation seeks views on elements of how RPA will work in practice - by consulting on the policies that will form the secondary legislation. It covers aspects such as the definition of residency; the definition of full-time education; any wider ways of working that (when combined with part-time study) could be considered as participating, and the amount and use of any fines.
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	1
	Introduction and background

	1.1
	The Education and Skills Act 2008 sets out that from 2015, all young people (16 and 17 year-olds) will be required to participate in education or training. This change is happening in two phases: from summer 2013 all young people will be required to participate in education or training until the end of the academic year in which they turn 17, and from summer 2015 onwards until their 18th birthday. Participating in education or training brings benefits for young people, and also for the economy and wider society. Young people who continue in learning post-16 are more likely to attain higher levels of qualifications and have increased earnings over their lifetime. They are also able to gain the skills that employers want, which will lead to a more internationally competitive workforce. We also know that young people who do not participate are more likely to be involved in anti-social behaviour and crime, have depression, and use drugs. Therefore, it is essential for all our young people to be able to participate in education or training until they are 18. The Government is fully committed to achieving this and has secured the funding to provide a place in learning for all 16 and 17 year-olds.

	1.2
	This does not necessarily mean that young people have to stay at school. They will be able to participate through three options:

· Full-time education - whether at a school, college or otherwise.


· An Apprenticeship.


· Working full-time (for 20 hours or over per week and for at least eight weeks) and undertaking part-time study alongside (for the equivalent of a day a week).

	1.3
	Our strategy to increase participation (Building Engagement, Building Futures1) sets out our policies to support the commitment to full participation of 16 and 17 year-olds in education and training, and how we will maximise participation in education, training and work by 18 to 24 year-olds. This consultation seeks views on elements of how that strategy will work in practice - by consulting on how to clarify some aspects of Raising the Participation Age (RPA) delivery in regulations.

1 - http://www.education.gov.uk/16to19/participation/a00200853/building-engagement-building-futures 



	1.4
	The Education and Skills Act (ESA) received Royal Assent in 2008, but the RPA legislation will not be brought into force until 2013/15. This gives sufficient notice for all those that are affected by it to plan ahead: young people, their parents, employers, learning providers and local authorities. In the recent Education Act (2011) we have made provision to delay the introduction of the enforcement process applicable against young people who do not participate and their parents. This is because we aspire to full participation without enforcement - we want young people to recognise the benefits that education brings to them. But we will review RPA on an annual basis after 2013 and introduce enforcement if and when required.

	1.5
	Some of the more detailed aspects of RPA were not set out in ESA 2008, and we are now consulting to help us prepare the regulations that will provide that detail. The regulations themselves will not be made until early 2013, but we are consulting early to give plenty of time for views to be shared and notice given in case any further changes to behaviour, provision or support need to be made before 2013. We also intend to give concise statutory guidance to local authorities in 2012, once the consultation has allowed for a sharing of views and the Government has been able to take those on board. 

	1.6
	This consultation is seeking views on the policy approach that will be implemented via the regulations, not the draft regulations themselves, because they will be technical and need to be read alongside the primary legislation.  We want to take views on this in order to ensure that RPA will be practical and deliver the best outcomes for all young people. Our policy propositions are set out below, and we welcome the views of all those with an interest.

	2
	Summary of proposals

	2.1
	 The areas of consultation are: 

· Residency - the duty to participate applies to all young people resident in England. Judgements on where a young person resides may need to be made in a very small number of cases; we propose not regulating here and leaving this to the discretion of local areas.  
                

· Full-time education - for those young people participating through full-time education (if not at a school), how can we best define what is meant by full-time education in all its relevant settings? Here we set out two options: a blanket rate of minimum full-time hours for all education types (which we suggest should be 534 hours annually), or a more differentiated approach for the different types of education provision.


· Ways of working - young people are able to participate through full-time paid employment with part-time study alongside but we propose that working not for reward (volunteering or an internship), holding an office and self-employment should also be considered as valid work and could qualify as participation when combined with part-time study.


· Financial penalties - there are two duties on the employers of young people set out in the RPA primary legislation. In the rare cases where employers breach these duties local authorities have the power to bring fines against them. We propose that the amount of those fines should be in line with fines that may apply to employers for breaching similar duties in relation to adult training.

· Local authority use of fines - in the rare event that fines are brought, we propose that a local authority can only use the money raised to cover the costs of the enforcement of RPA and monitoring young people's participation.

	3
	Residency in England

	3.1
	The duty to participate in education or training 'applies to any person who is resident in England'2 . In some exceptional cases a local authority will need to make a decision based on the individual facts about whether or not a young person is resident and therefore required to participate.

2 - http://www.legislation.gov.uk/ukpga/2008/25/section/1

	3.2
	This decision about residency is only with regard to the duty to participate - and has no bearing on any other residency decisions that may affect that young person. The entitlement to a funded place in learning for young people is defined in the guidance for 16-19 funding3 and we would not consider it appropriate to place a duty on someone that could not then access a funded learning place to fulfil it. That guidance sets out a number of categories of young person who are able to access funding, and should provide an overall interpretation for the RPA duty.

3 – http://readingroom.lsc.gov.uk/YPLA/ypla-Funding_Guidance_Regulations_2011-12_gn-Jul11-v1.pdf  para 38 and onwards


	3.3
	The Government could specify in regulations under section 66 of ESA 2008 that certain categories of individuals are or are not resident for the purposes of the participation duty4. For example, young people who live in Scotland or Wales and who cross the border to study or work. However, as there could only be doubt in a very small number of cases, and individual circumstances would vary so widely, our proposition is not to regulate here. Then it would be purely at the discretion of local authorities to decide whether a person is resident in England. We can assist authorities through suggesting in guidance other governmental tests and approaches, which will help them to form a judgement where needed, in addition to the 16-19 funding guidance. These might include tools like the NHS Ordinary Residence test or the income benefit Habitual Residence Test.

Question 1. Do you consider it appropriate that the Government does not regulate on residency in relation to the duty to participate in order to allow for maximum local discretion?
4 - http://www.legislation.gov.uk/ukpga/2008/25/section/66

	4
	Defining full-time education

	4.1
	The great majority of young people will be participating in full-time education, as they do now. Many of those will be at a school (sixth-form), at which full-time education already has a settled meaning of about 190 days per year. But for those undertaking full-time education elsewhere, we will need to define this in our regulations5. The intention here is for young people to be able to check that the education they are engaged in meets the duty to participate, and for local authorities to be clear about whether or not they are fulfilling their duties to promote and monitor participation. We are conscious that setting a minimum definition of full-time participation could have an impact on the provision itself, and we hope that any further changes should only have to be made in order to support those few young people into learning who would not otherwise engage. Whilst we do not want provision to change unnecessarily, we do want to use RPA as an opportunity to raise young people's aspirations and change their behaviour - by participating fully in education or training that results in sound qualifications and sets them in good stead for employment and adult life.

5 - http://www.legislation.gov.uk/ukpga/2008/25/section/4


	4.2
	We would consider the following to be the valid types of full-time education:

1. School sixth-form - as mentioned, this has a settled meaning and so need not be considered as part of these regulations.

2. College (whether sixth-form, Further Education, independent or religious training provider) - the great majority of young people who are in full-time education, not at a school, will be at a college. This would also include young people who receive their education via a college but are not necessarily attending at the college premises (e.g. young people in custody).

3. Independent Specialist Providers - colleges that provide education and care to those with the most significant disabilities and learning difficulties.

4. Home education.

5. Re-engagement provision - programmes specifically designed to support the most disadvantaged and disaffected young people back into learning. If this provision is directly funded by the Young People's Learning Agency (YPLA) as either full-time or part-time, then we suggest it should also be considered as full-time or part-time in terms of the young person's participation. However, we are aware that much of this provision is funded through other means (e.g. the European Social Fund or directly by local authorities) and therefore it may need further definition here.

	4.3
	There are two options that could be considered here. We could either set a single number of minimum hours across all providers (option 1) or take a tailored approach to definitions for different routes (option 2).

	4.4
	Option 1: To set a blanket minimum number of hours of education that we would expect young people to undertake if they are participating through full-time education, wherever and however they may be doing so. This would be the simplest approach, allowing all young people and local authorities to clearly understand if they were meeting their duties, but may require some changes to programmes that would not otherwise meet this minimum. However, there is a risk that for certain types of provision (e.g. bespoke re-engagement programmes) and a small number of vulnerable young people, this sets the bar too high and therefore could lead to further disengagement.


	4.5
	This would be the minimum number of hours, and should not be considered an overall expectation of amount of education nor an average. The recent consultations on the 16-19 Funding Formula and Study Programmes gave amounts which may be different from the final RPA regulation (for example the Study Programmes consultation considered 600 hours) but these are concerned with overall programmes, whereas for RPA we need to set out the minimum requirement.

	4.6
	Therefore, we would consider setting an overall annual number of hours somewhere between 450-600 hours per year. We suggest 534 hours per year, which would be around 18 hours per week. Whilst it is likely that the majority of that education will be leading towards formal qualifications, other types of learning should be counted. Therefore other types of directed learning beyond qualification-bearing classroom study, for example work experience as a key part of Study Programmes, would count towards the overall hours. This should be measured out over the year - taking account of any terms and breaks. We would ensure through the regulation that a sequence of programmes (each of which were, for example, of an average of 18 hours per week) would also be valid - for example, if a young person took a one week re-engagement programme (of over 18 hours) and then went onto a full-time college course.

This may have some implications for some of the provision types listed above.

	4.7
	For Independent Specialist Providers (ISPs), we would expect that the package of care and development they provide for their young people alongside their education would be considered as informal learning and therefore placements at ISPs would count as being in full-time education.

	4.8
	For re-engagement providers, whilst some of their provision may take the form of informal learning and therefore count towards the hourly rate, it may be that some of their programmes do not quite meet this overall hourly rate (either on an annual basis or, for shorter programmes, on a weekly basis). We do not consider an average of 18 hours per week (as an example) to be an excessively high minimum requirement and therefore would hope that these programmes would only require minimal modifications to meet the requirement.

	4.9
	For home education, this will allow the young person to have clarity that they are fulfilling their duty to participate; but it is at the discretion of the home educator as to what form that education takes. We do not want to set regulations for home education that do not exist pre-16 - but by providing a blanket expectation, we will allow all young people and local authorities to have a clear understanding of the requirements of RPA.

	4.10
	Option 2: As an alternative option, given that there are a number of settings where young people can engage in full-time education post-16, we could define the requirements for each of those separately. This would allow for the varied valid types of provision to be represented in the regulations, with little need for change. However, this could risk setting lower expectations of young people who undertake certain types of provision (e.g. re-engagement provision) than for others. Below are proposals for the different valid routes and the way in which we could capture those in regulations.

	4.11
	For colleges, we would set a minimum number of hours that would be considered as full-time. We would not expect colleges to limit their provision solely to meet the RPA minimum. Our proposition would be to set this at 534 hours per year, or 18 hours per week.

	4.12
	For Independent Specialist Providers, this education provision will, because of the needs of the particular learners, also include a programme of care and development.  We would suggest that this provision is included as a specific category which we recognise automatically counts as 'full-time education' for RPA purposes without the need for a set hourly rate.

	4.13
	For home education - in line with home education for those pre-16, we would not set any specific RPA requirements here. Therefore, as above, we could include this as a specific category that counts but without an hourly rate attached.

	4.14
	Re-engagement provision is crucial as we move towards full participation by providing clear progression routes for a small number of young people who would not otherwise engage with the education system. This provision tends to be provided by Voluntary and Community Sector (VCS) and private organisations. There is a risk here that by setting blanket requirements, these programmes need to change and so no longer meet the needs of the most disaffected young people, making them less likely to receive the targeted support they need to participate. Therefore, we may need to consider alternative approaches for provision of this type. A way to capture this could be through further discussion with VCS organisations, to develop a clear set of agreed expectations and intended outcomes for these programmes. For example, this might make clear that re-engagement provision should have the aim of progressing young people onto 'mainstream' provision. This approach would carry a risk, that these programmes are seen to be outside the norm, and that therefore young people taking them are still outside the system rather than actually actively participating.
Question 2a: Which of the options set out in paragraphs 4.4 to 4.14 do you prefer i.e. option 1 (setting an overall hourly minimum level for full-time education for all provision) or option 2 (a more tailored approach)?
Question 2b: Or is there a hybrid option that you think more effective - for example, that there is a blanket rate of hours for all full-time education but Independent Specialist Providers are exempt?
Question 3a: Do you agree with our suggestion of 534 hours as the minimum requirement for full-time education under Option 1?
Question 3b: Do you agree with our suggestion of 534 hours as the minimum requirement for full-time education for colleges under Option 2?

	5
	Ways of working

	5.1
	Some young people will wish to meet the participation duty by working and studying. In most cases, those young people will be working for an employer with a contract of employment. However there is provision in the ESA 20086 to set out in regulations other ways of working that would be considered as employment, which - when combined with part-time study - could meet the duty to participate. An Apprenticeship is counted separately within the RPA legislation, and so this form of employment does not need consideration here. The primary legislation sets out three categories other than a contract of employment. We are proposing to define those further in regulation, but not add to them. 

6 - http://www.legislation.gov.uk/ukpga/2008/25/section/5  (2)

	5.2
	Working not for reward - this would allow for young people to undertake volunteering. If this is 20 hours or over per week and for more than eight weeks (and combined with part-time study), it would be considered as participating. Volunteering allows young people to gain valuable skills and experience, as well as giving something back to their communities. Additionally, an internship (if 20 hours or over per week, for more than eight weeks and combined with study) would also be considered as participating.


	5.3
	In all circumstances, in order to provide both the ‘employer' (i.e. the volunteering lead or internship placement holder) and young person with assurance, we would expect some form of light-touch agreement to be in place between the two parties - and that could perhaps set out the number of hours per week for which the young person will be working. This will mean that young people working not for reward have the same clarity that they are meeting the RPA duty as those working under a contract of employment, if they also meet the part-time study requirements alongside their volunteering or internship.

	5.4
	Holding an office - whilst this is not common for 16 and 17 year-olds, it is something that we would encourage as a valuable experience (where the age requirements of the office permit under-18s to hold that post). The requirement for part-time study would remain.

	5.5
	Self-employment - some of our most innovative businesses have been established by young people and RPA should be no obstacle to young people who wish to work for themselves. The requirement for part-time study would remain.
Question 4a: Should the three options: working not for reward (paragraph 5.2), holding an office (paragraph 5.4) and self-employment (paragraph 5.5); be counted as valid means of participation when combined with part-time study?
Question 4b: Are there any additional ways of working that you would consider relevant?
Question 5a: Would requiring a volunteering organisation or business taking a volunteer or intern to have an agreement with that young person be a reasonable requirement? 
Question 5b: What would be most useful to set out in guidance here?

	6
	Financial penalties

	6.1
	ESA 2008 sets out two duties on the employers of 16 and 17         year-olds 7. These duties only concern those employers where the young person is employed for 20 hours or more per week; for at least eight weeks in a row, and where the employer is not providing training leading to an accredited qualification themselves (either directly or through a partner provider).

7 - http://www.legislation.gov.uk/ukpga/2008/25/section/21 and http://www.legislation.gov.uk/ukpga/2008/25/section/27

	6.2
	These duties are: 

· To take reasonable steps to check that the young person has made arrangements to participate in education or training before they start work.

· To permit the young person to participate in education or training.

The employer does not have to pay the young people whilst they are not working, and does not have to check the young person's attendance. It should also be noted that these duties do not apply to the employers of apprentices.

	6.3
	For the first duty, we will provide information for employers on ways in which that can be carried out - but it will be as straightforward and reasonable as possible, for example by seeing a letter of confirmation from the education provider.

	6.4
	For the second duty, we know that most 16 and 17 year-olds who do work full-time do so in sectors like the service and retail industries, where flexible hours are already the norm. Young people working full-time will be expected to study part-time for at least 280 hours per year. This is the equivalent of a day a week but young people are not required to study in this pattern, they may choose to study outside of working hours or on block release. Studying outside working hours would mean that no adjustments to working patterns need to be made. If adjustments to working patterns do need to be made, we believe that employers will recognise the skills and qualifications that young people will achieve and the value that that can bring back to their business.

	6.5
	If an employer does breach either of these duties, which we consider very unlikely, we will set out in guidance that a local authority should take every step to resolve this situation informally - the sole aim here is for the young person to be able to access their learning.

	6.6
	However, in the very unlikely event that an employer breaches their duty, and the situation cannot be resolved informally, ESA 2008 does give local authorities the power to bring a fine against that employer. These fines should only ever be a last resort. If a local authority does issue a penalty notice for a breach of the duties, then an employer has the right to respond and can make a further appeal if needed; this will ensure that local authorities should have a clear case for any enforcement before they proceed.


	6.7
	In the regulations, we can set out the scale of fine that can be brought against an employer - this is to provide clarity to employers and local authorities, and to provide a deterrent to breaching the duties whilst minimising any detriment to businesses8. 

8 - http://www.legislation.gov.uk/ukpga/2008/25/section/22 and http://www.legislation.gov.uk/ukpga/2008/25/section/31

	6.8
	Our proposition is that the scale of these fines is in line with the scale of fines applicable for the similar legislation for adults: Time To Train9. That legislation sets at eight weeks' salary the maximum compensation that an employment tribunal may award, and we think that it is logical to use the same level for young people.

9 - http://www.legislation.gov.uk/uksi/2010/156/regulation/6/made

	6.9
	We propose that our regulations will set that in the case of a breach of the second duty (to permit participation) local authorities can fine at a maximum the equivalent of approximately eight weeks' gross salary of the young person in question. As a breach of the first duty, whilst still a contravention, will not in itself prevent a young person participating; we suggest that the level of fine for that should be set at a maximum of the equivalent of approximately four weeks' gross salary of the young person in question. We will indicate in guidance to local authorities that these fines should not be cumulative - i.e. if an employer has not checked a young person's enrolment and will not permit them to participate; only the larger amount of fine (eight weeks' salary) could be brought.

	6.10
	We are also fully committed to the moratorium on applying regulation to micro-enterprises - businesses that employ fewer than 10 people. In this instance, the duties on them will remain, and we are sure that like other employers they will want to abide by them, but the level of fine will be set at zero. This will ensure that new, developing and small businesses are not at risk of a fine that could cause significant detriment to their business. Where a young person is employed in a way other than a contract of employment (volunteering/internship, holding an office or self-employed), as set out above, the level of fine will also be set at zero.
Question 6: Does the level of fines of four weeks and eight weeks salary seem appropriate? If not, what could the level of fines be set at?
Question 7: Should the amount of fine be set at a maximum (i.e. up to eight weeks salary) or as a guide level (i.e. to be approximately eight weeks salary)?
Question 8: Do you agree that it is right to exempt employers of fewer than 10 people from fines? 
Question 9: In addition to information on how to check enrolment, and guidance to local authorities on the informal resolution of disputes, is there any other further information that could usefully be provided here?

	6.11
	We can also set out in regulations what a local authority can do with any money raised through these fines. Our intention is that fines will only ever be brought against the employer of a young person on the rarest of occasions. Additionally, we know that young people who work earn less than adults (as an example the national minimum wage for 16 and 17 year-olds is currently £3.68, whereas for 18 to 20 year-olds it is £4.98 and for older employees it is £6.08). So if the fines are based on a proportion of salary, they will be smaller than for older employees.

	6.12
	Through regulations10, we will set out what can be done with any money received by a local authority in the event of fines being collected. This is to ensure that the (very small amounts of, if any) money raised is used by the local authority to support young people into learning - and cannot be used for its wider activity. This should reassure employers that local authorities are not using these fines as a revenue stream.

10 - http://www.legislation.gov.uk/ukpga/2008/25/section/65 (2)

	6.13
	Our proposition is that local authorities that do receive any money from a fine against an employer in respect of a breach of their RPA duties, can use that money to:

· First, cover any costs the LA has incurred in enforcing (i.e. issuing penalty notices, etc).


· Secondly, contribute to the cost of maintaining a tracking or monitoring system of young peoples' participation.


· Finally, any remaining funds should be returned to the Department for Education (DfE).

Question 10: Does setting out that a local authority can use any money raised from a fine to cover their costs and contribute towards a tracking system - with any surplus returned to DfE - seem like a reasonable proposition?


	7
	How To Respond

	7.1
	Consultation responses can be completed online at www.education.gov.uk/consultations
by emailing: raisingtheparticipationage.mailbox@education.gsi.gov.uk


or by downloading a response form which should be completed and sent to:

Department for Education
Consultation Unit
Castle View House
East Lane
Runcorn
Cheshire
WA7 2GJ

	8
	Additional Copies

	8.1
	Additional copies are available electronically and can be downloaded from the Department for Education e-consultation website at: 
http://www.education.gov.uk/consultations 

	9
	Plans for making results public

	9.1
	The results of the consultation and the Department's response will be published on the DfE e-consultation website in summer 2012.


