The consultation on the Education (Pupil Referral Units) (Application of Enactments) (England) (Amendment) Regulations 2012 - a summary of responses
Introduction
The Department for Education launched a six week consultation on 7 February 2012 to seek the views of the sector on the Education (Pupil Referral Units) (Application of Enactments) (England) (Amendment) Regulations 2012. These regulations provide the legal basis for Pupil Referral Units (PRUs) to become alternative provision (AP) Academies. They also reintroduce the duty on PRUs to cooperate with local authorities (LAs) to improve the well-being of children in the authority's area. 

The Education Act 2011 created a new kind of Academy, the AP Academy.  PRUs will now be able to benefit from Academy freedoms by becoming an AP Academy and AP Free Schools can be established. The Academies Act 2010 sets out the necessary legislative framework for a maintained school to become an Academy. These regulations apply the relevant sections of the Academies Act 2010, with any necessary amendments, to PRUs. They will allow the management committee of a PRU to apply to become an AP Academy and the Secretary of State to issue an Academy Order to a PRU that have been classed as failing by Ofsted (in special measures or notice to improve).
The Government’s Expert Adviser on Behaviour, Charlie Taylor recommended in his review of AP, ‘Improving alternative provision’, that all PRUs should have the opportunity to become Academies, and that failing PRUs should be taken over by Academy sponsors. Extending Academy freedoms to the best PRUs will give professionals there the opportunity to develop their provision and services in order to raise standards for their pupils and play a leading role in spreading best practice across the rest of the AP sector.  Similarly, when an underperforming PRU becomes a sponsored AP Academy it will be partnered with sponsors who will support it to innovate and improve dramatically the quality of its provision and the outcomes its pupils achieve. 
These regulations also reintroduce the duty to cooperate on PRUs to bring them back into line with maintained schools and Academies. The duty makes PRUs ‘relevant partners’ under section 10 of the Children Act 2004 with a duty to cooperate with LAs and other ‘relevant partners’ to improve the well-being of children in the authority's area. There is now considerable flexibility in how the duty may be fulfilled. 
Summary of responses
Throughout the report, percentages are expressed as a measure of those answering each question, rather than as a measure of all respondents.

The organisational breakdown of responses was as follows:

	Type of respondent
	Number of respondents
	Percentage of respondents

	Pupil Referral Unit (PRU) Teachers-In-Charge:
	26
	37%

	Local Authorities:
	19
	27%

	Pupil Referral Unit (PRU) Staff:
	8
	11%

	Pupil Referral Unit (PRU) Management Committee:
	7
	10%

	Other*:
	6
	9%

	Parent:
	2
	3%

	Maintained School:
	1
	1.5%

	Alternative Provision Provider:
	1
	1.5%

	Total:
	70
	100%


*Those in the ‘other’ category included, for example, unions and the national organisation for Pupil Referral Units.

The summary of responses to the individual consultation questions were as follows.
Q1)
Do you agree that the regulations as currently drafted would allow PRUs to convert to AP Academies in an effective manner? 

There were 67 responses to this question.
	Options
	Responses

	Disagree:
	30
	45% 

	Agree:
	26
	39% 

	Not sure:
	11
	16% 


Respondents were equally split on whether the regulations would be effective in allowing PRUs to become AP Academies.  Those who agreed noted that the regulations were ‘essentially technical changes, making it possible for PRUs to become Academies as envisaged in the 2011 Education Act’, that they ‘afford PRUs parity with other schools’. Over 50% of respondents who disagreed cited concerns about or lack of information in the regulations regarding funding, while 40% raised concerns about how AP Academies and conversion would work in practice. 
Of respondents who were PRU Teachers-in-charge more agreed with the question than disagreed. In comparison over half of respondents from LAs disagreed. As well as practical and funding questions, LA respondents raised concerns about the LA’s role after the introduction of AP Academies.
26 respondents (39%) raised questions or concerns about the funding of AP Academies.  Most simply asked for further information on how AP Academies will be funded, others raised concerns about sustainability because interim funding arrangements for AP Academies will only last until the new national funding reforms are introduced. 

25 respondents (37%) had questions about the practical application of these regulations. Questions and comments covered a range of issues including: how admissions would work in AP Academies, how AP Academy Trusts can be established, whether PRUs could become sponsored AP Academies, who the management committee need to consult regarding becoming an AP Academy, and whether medical PRUs can become AP Academies.  Many of the respondents asked for clarity and guidance on these issues. 
11 respondents (16%) asked about the role of the LA – specifically how the LA will be able to continue to fulfil section 19 duties (to arrange suitable education for permanently excluded pupils, and for other pupils who – because of illness or other reasons – would not receive suitable education without such arrangements being made) after the introduction of AP Academies which are independent from the LA, and requested guidance on this. 
Finally, 6 of respondents (9%) commented on the terminology used in the regulations. Specifically they raised concerns that the use of the term ‘teacher-in-charge’ as opposed to ‘head teacher’ in relation to PRUs may create the perception in the sector that the job involves less responsibility and could inadvertently perpetuate assumptions that less is expected of pupils in PRUs. Respondents argued that using the same terminology as mainstream schools aids local negotiations on provision, increases expectations in relation to quality and therefore drives up standards. 
Q2)
Do you agree that the regulations as currently drafted would allow PRUs to fulfil their role effectively as ‘relevant partners' in the duty to cooperate?
There were 66 responses to this question.
	Options
	Responses

	Agree:
	26
	39% 

	Disagree:
	25
	38% 

	Not sure:
	15
	23% 


Respondents were evenly split on the question of whether the regulations would effectively allow PRUs to fulfil their role as ‘relevant partners' in the duty to cooperate. Those who agreed commented for example that it “is essential to ensure that PRUs and others are full partners in the protection of services to vulnerable pupils”. Of those who disagreed nearly a quarter had practical concerns about how these regulations would work in practice.
14 respondents (21%) commented on issues relating to the practical application of these regulations. These covered a range of issues including whether the regulations could be enforced, whether these arrangements would be sufficient to ensure cooperation, and how arrangements should be made locally. Some responses stated that local arrangements to work together were already in place and were not dependent on these regulations.
Next steps
The Department has fully considered the responses to this consultation. 
In relation to questions and issues raised regarding the funding of AP Academies - the Department has addressed this by publishing further details of school funding reforms including how AP Academies and PRUs will be funded post April 2013. Further information can be found here. 

The Department has also recently published guidance and a detailed question and answer document relating to AP Academies (here). These address many of the practical questions and concerns raised during this consultation, including how AP Academies will operate (for example in relation to admissions and assessment etc), how the conversion process will work and interim funding arrangements for AP Academies. 

The guidance and question and answer documents mentioned above also specifically answer the questions raised by respondents regarding the role of the LA in relation to AP Academies. Furthermore we have recently begun consultation on plans to implement the recommendations in Charlie Taylor’s review of AP – including new draft statutory guidance which includes further detail of the LA’s role in relation to AP. That consultation can be found here and ends on 15 May.
The concerns outlined above refer to broader issues relating to AP and AP Academies rather than the specific consultation question of whether the regulations would allow a PRU to obtain AP Academy status. We believe that the information provided in the documents mentioned above address these issues and therefore no amendment to the regulations was made.
With regard to the points raised by respondents on the terminology used in these regulations; primary legislation creates different terms for PRUs and mainstream schools because the legal framework that applies to these institutions is different. For example, heads of PRUs (legally referred to as ‘teachers in charge’) are not subject to all of the legislation that applies to the heads of mainstream schools. If the Government were to change the legal term for a PRU head to ‘head teacher’, PRU heads would become subject to the same legislation as mainstream heads – much of which would not make sense in the context of a PRU.  The references to ‘teacher in charge’ in these regulations simply use the necessary legal term, and do not in any way preclude PRUs from using the title of head teacher. If professionals in PRUs feel that the use of ‘head teacher’ would help them to deliver better education for their pupils the management committee can choose to use this term. In AP Academies the head will be a ‘principal’ in terms of legislation but may in practice be called the ‘head teacher’.
The regulations have now been finalised. The minor changes from the version on which we consulted are associated with applying section 6(5) of the Academies Act 2010 to AP Academies. Academy schools are independent schools and therefore must meet the independent school standards. This measure states that when a maintained school converts to an Academy school it will be treated as having met these standards on the date it converts. This means that the new Academy school will not need to have a pre-opening inspection by Ofsted to confirm these standards have been met. Such an inspection would be in addition to the schools’ normal Ofsted inspection cycle and an unnecessary burden. Applying this measure to PRUs that convert to AP Academies would mean that they too would not need this additional inspection. This simply ensures that, when becoming an Academy, PRUs are treated in the same way as mainstream schools and are not subject to additional burdens. 
No changes have been made to the regulations relating to reintroducing the duty-to-cooperate. Statutory guidance on this duty was revoked in November 2010 and there are no plans to reinstate it.  Local partners are free to decide how best to implement local cooperation arrangements in line with local circumstances. 
The finalised regulations will be laid in the House of Commons on 8 May.
