


THE TRANSFER AND DISPOSAL OF SCHOOL LAND IN ENGLAND
A GENERAL GUIDE FOR SCHOOLS, LOCAL AUTHORITIES AND THE ADJUDICATOR
Overview

The purpose of this guidance is to give schools, local authorities and the Schools Adjudicator (“the Adjudicator”) guidance on the transfer and disposal of school land in England following the enactment of the Education & Inspections Act 2006, which revises provisions for the transfer and disposal of school land in the Schools Standards and Framework Act 1998. 
This guidance describes and summarises the procedures and legislation governing the transfer of land when a school changes category (and when a new foundation school is established) and also the disposal of surplus non-playing field land by foundation and voluntary schools and by foundation bodies. This includes the factors that the Adjudicator will consider when asked to determine a matter where there is not local agreement on the land to be transferred, on proposals to dispose of surplus non-playing field land which has in some circumstances been acquired or enhanced by public money, and on local authority claims for part of the proceeds from such disposals which are attributable to public investment.

Further, it covers the matters to be considered by the Adjudicator where an authority wishes to put a new or transferred school, or a facility related to another educational function or to the delivery of some of its children’s services on surplus land held by a school (governing body, foundation body or trustees) that has in some circumstances been acquired by public money.

This guidance does not include the disposal of playing field land. Where this is proposed, schools, trustees and local authorities should consult The Protection of School Playing Fields and Land for Academies which can be found at: www.teachernet.gov.uk/schoolslandandproperty or from the contacts below.
This guidance is not an authoritative legal interpretation of the relevant legislation – that is a matter for the courts, but is to help awareness of the prescribed procedures and legal requirements. It is aimed also at informing local understanding and agreement on these matters, and at supporting the Adjudicator where he has powers of determination where local agreement is not reached.

Further information

Enquiries should be addressed to :

School Assets Team

Department for Children, Schools and Families              Telephone 01325 392136

Mowden Hall                                                                    Fax 01325 391062

Staindrop Road                                     

Darlington                                          Email (schools.capital@dcsf.gsi.gov.uk)

Co Durham, DL3 9BG

Further information can be found on the Assets Team’s web pages at:

www.teachernet.gov.uk/schoolslandandproperty
This Guidance is an e-document available on Teachernet. Copies of the Guidance are also available upon request.

Ad hoc changes may be made from time to time. A summary of such changes is recorded at Annex D
First Published: May 2007

Revised: 3 July 2007

Contents
Part 1: The Transfer of Land
Page

Introduction
5


Transferring land for a new school
5


Transferring land on change of status
6


Transfer agreements
6


What land transfers
6


Transfer on change of status is not disposal
6



The transfer process
6


Rights and liabilities
7


Transfer of other assets
7


Private Finance Initiative contacts
8



Transfer costs
8


Stamp duty land tax
8


Restrictions on disposals during pending period
8

Excluding land from transfer
9


Shared occupation
9


Agreements to exclude surplus land
10

Where a trust is removed
10

Reference to the Adjudicator
11
Part 2:
The Disposal of non-Playing Field land


Introduction
13


When notification is required
13


Disposals other than sales
13

Procedure for the disposal of non-playing field land



Giving notice
14


Local authority response
14


Disposals which are not sales
15


Role of the adjudicator
15


Proceeding at risk
15


Use of disposal proceeds
16


When a disposal is made
17


Requests for re-determination
17


Where a disposal is refused
17
Part 3: Local Authority applications for transfer of surplus land


Local authority applications
18
Part 4: The role and duties of the Adjudicator

Functions of the adjudicator with regard to school assets
19


Procedure for making determination
19


Transfer to schools acquiring foundation status
20


Objections to proposals for disposal
20


Non-sale disposals
22



Where objections are upheld
22



Objections to proposals for investment of proceeds
22


Claims for share of proceeds
23


Special considerations for trustee investment
26


Apportionment of costs
27


Local Authority request for transfer of land
27


Announcing a determination
28




continued

                                                                                                                                         Page

Annexes: 
A: The legislative background                                                                        29


B: Definitions                                                                                                  31


C: Model Transfer Agreement                                                                       41


D: Changes to this guidance                                                                          42
PART 1 - THE TRANSFER OF LAND ON CHANGE OF STATUS
INTRODUCTION 
1. This section is concerned with the transfer of land, including playing field land, where a new foundation school is established, where a foundation school acquires a foundation (a trust), and where an existing school changes status to become a foundation school or to acquire a foundation. It also includes where a foundation is removed from a school.
For the purposes of this guidance the reference to the “transferor” is a reference to that body which holds land (or an interest in land) which is being transferred to a new school or is being used by a school that is changing category. This is most likely to be the local authority, but in certain circumstances the governing body, a foundation body, or trustees of a school could be transferors.

A reference to the term “transferee” is a reference to that body which will hold land for use by the school when it is established or has changed category. This is most likely to be the governing body, a foundation body, or trustees of a foundation, but in certain circumstances on the closure of a school the local authority could be the transferee.

This guidance is primarily concerned with the transfer of land which has been originally provided or acquired or enhanced in value at public expense. 

Land is defined in section 579 (1) of the Education Act 1996 as ‘buildings and other structures, land covered with water and any interest in land.’ An interest in land may be a lease holding, or any other right to use it.
Where the transferor holds the freehold title to the land, the freehold will transfer to and vest with the transferee. Where the transferor only holds a leasehold interest in the land, that interest will transfer and the transferee will become responsible for the lease and any conditions attached to it. Throughout this guidance, unless otherwise stated, “the land” includes both freehold title and “interest in land”.

Transferring land for a new school
Where a new foundation school is established, the local authority will transfer the land of the school to the governing body. Where a new foundation school is established with a foundation, the local authority will transfer the land of the school to the trustees of the foundation.
Transferring land on change of status
Schools are able to change category within the existing school framework and this change may require the transfer of ownership of land used and held for the purposes of the school. Land held and used by a school may be owned by a local authority, a foundation body, the governing body or the trustees of a foundation or a charitable trust connected to a school. For simplicity, where in this guidance we refer to a school owning land, or making proposals, we mean a school where the land is owned by the governing body, or by the trustees of a foundation or charitable trust, or by a foundation body. 
Transfer agreements
A transfer agreement is a document recording what land and associated rights and liabilities have transferred to the transferee. The responsibility for drawing up the agreement rests with the transferor and it is for the transferor to decide what form this takes. An example of a transfer agreement is attached at Annex C.
It is expected that formal transfer agreements will be completed within six month’s of the effective date of transfer.
What land transfers
When a school’s proposals to change category have been approved, all land held and used by the transferor immediately before the implementation date for the purposes of the school and agreed to be transferred will, on the implementation date, transfer to and vest in the transferee to be held for the purposes of the new school. Normally this will include the school’s buildings, hard and soft play areas, all-weather sports areas, games courts, playing fields, habitat areas, roads, paths and car parks. There is a presumption that all land held by the school immediately before it publishes proposals to change category will transfer: it is exceptions to this that will be agreed between transferor and transferee, or failing agreement, determined by the Adjudicator. Further information in this is included in paragraph 48 below.
Where a shared school/community facility (e.g. a leisure centre or sports hall) is transferred to the school, it will have to honour any existing contracts or agreements. If they make reference to maintenance or other requirements then the school is bound to honour them. Generally, the governing body will manage the facility in a way that produces income which would cover any maintenance or other costs.

Transfer on change of category is not disposal

A transfer of land under The Education (Change of Category of Maintained Schools) (England) Regulations 2000, the School Organisation (Prescribed Alterations to Maintained Schools) (England) Regulation s 2007 or required as a result of a school acquiring a foundation under The Education Act 2005 does not constitute a disposal for the purposes of either Section 77 (protection of playing field land) or of Schedule 22 of the School Standards and Framework Act 1998 (as amended) for non-playing field land.

The Transfer Process
The transfer process starts when the procedure for becoming a school of another category has been initiated by the governing body of the school (for information on procedures for changing category see [reference to guidance]). It also starts when proposals are initiated for a foundation school to acquire or to remove a trust.
Once the procedure for changing category has been initiated, the transferor is prohibited from disposing or changing the use of any land held or used for the school. (See paragraph 29 below).
In the period between a school’s proposal to change category being approved and being implemented there is a window of opportunity for both the transferor and transferee jointly to agree, or to apply individually to the Adjudicator where they cannot agree, to have certain land excluded from transfer. (See section below).
On the implementation date, all land held and used by the transferor for the purposes of the school will transfer by the relevant statute to the transferee to be held in trust for the school, or if to a governing body, for the purposes of the school. The transferee will be responsible for identifying and agreeing with the transferor what land has/ should be transferred. On conclusion of the transfer process, the transferee will receive a sealed transfer agreement with the title deeds and any other relevant documentation. A model transfer agreement is included at Annex C.

A consequence of the statutory transfer and vesting of land is that the transferee continues to hold the same title to the land that the transferor held. Where the title of the land is registered with HM Land Registry, the transferor will be responsible for transferring the title of the land and for passing all appropriate deeds to the transferee. However, where the land is unregistered it will be for the transferee to decide whether to have the land registered with HM Land Registry.
Rights & liabilities
Any rights and liabilities attached to the land that is transferred will also transfer to the transferee on the implementation date. An example of a “right” is where the transferor has contracted with a third party for the school to use the third party’s land. An example of a liability is where the transferor has contracted for a third party to use the school’s facilities at specific times. Rights and liabilities include those relating to signed Private Finance Initiative contracts.

All rights and liabilities relating to the land that transfer will be recorded in a formal transfer agreement and are enforceable.

The governing body of a school which changes status or where land transfers does not itself change legal status and remains party to any contractual agreements which it has entered into.
Transfer of other assets

Usually the school’s fixtures and fittings will transfer to the school’s governing body or Trust along with the land and the buildings. As a general rule anything fixed to the freehold becomes part of the freehold and so transfers to the Trust. Anything which could be easily removed, such as furniture and books, which has been purchased with recurrent funding would normally continue to be owned by the local authority but for all practical purposes will be under the control of the governing body.

Private Finance Initiative (PFI) contracts

The governing body of a school which changes status to become a foundation school, with or without a Trust, does not become a new legal entity. It is the same body corporate as the governing body of the existing school. It therefore continues to have all the contractual benefits and obligations that it has signed to.

These will include, where the school is part of a PFI contract, the individual agreements that the governing body must have signed with its authority, which will include its obligation to contribute to the unitary charge for the PFI contract and the services that it will receive under the contract.

Acquiring foundation status or a Trust is not an opportunity for a school to withdraw from any contract unless a variation to the school’s status is specifically written into the terms of the contract as an eligible reason for withdrawal.

Where a school is included in a new PFI contract, Trust schools will need to grant a leasehold agreement to the private sector contractor for the length of the contract. Schools already in a PFI contract which change status will have the school’s freehold transferred to the governing body or to the Trust, but this will have attached to it the leasehold agreement which the authority will have granted to the private sector contractor. Such schools may not fully benefit from direct ownership of their assets or employment of service delivery staff until the end of the PFI contract.
Transfer costs
The direct costs associated with the transfer of the land will be the responsibility of the transferor. However, the transferor and transferee will be responsible for their own legal or other professional advisers’ costs or fees incurred in connection with the transfer of land.   
Stamp Duty Land Tax
A transfer of land may be subject to the payment of Stamp Duty Land Tax. There are circumstances where relief from payment may be obtained. All questions relating to the payment of Stamp Duty Land Tax and the procedures for obtaining relief should be addressed to your local HM Revenue and Customs office.
Restrictions on the disposal and change of use of land during the pending period
During the period when the procedure for becoming a school of another category is pending, the transferor cannot do anything to alter or change the use of any land which may be subject to transfer without first obtaining the approval of the transferee or, if agreement cannot be reached, of the Adjudicator. 

The transferor would be expected to discuss any proposal to dispose or change the use of any land with the transferee before making an approach to the Adjudicator.
In considering an application from the transferor the Adjudicator will look to ensure that the transferee would not be disadvantaged and that his needs are protected in both the short and long term. He will also look to see evidence that the transferor had been considering its proposal to dispose, or change the use, of land prior to the school informing it that it was considering changing category.
Excluding land from transfer
The overarching assumption is that except where there is good cause, all the land being used by a school before it proposes to change category should transfer to its governing body or to the trustees of its foundation when its change of category is implemented. 

Shared Occupation
Where an occupier which is not part of the school shares the overall site of the school.

A school site could include, for example, a City Learning Centre, an early years centre, a health centre or other non-school activity, or a facility which the school uses such as a community sports centre. In these cases, the school might not want the responsibility for managing and maintaining the buildings, particularly where they are used solely by another user or have complex needs, and would be content for the transferor to retain the freehold of the facility provided the school’s rights to use the facility are fully protected. In these cases, the preferred route would be, where possible, to divide the freehold, and exclude from transfer the part of the site which is occupied by the other facility. It may be necessary to guarantee rights of access over one or both parts of the land.

Where there is joint use of the same land or buildings

Land that is held by the transferor partly for the purposes of the school and partly for other purposes (e.g. a playing field shared with another school) should have its ownership determined by reference to the statutory tests set out in Schedule 6 of The School Organisation (Prescribed Alterations to Maintained Schools) (England) 2007 
The first of these tests is to see whether it is possible to divide the land. The division of a playing field would only be practical if it provided two viable areas each capable independently of sustaining the relevant party’s continuing playing field needs. For instance, dividing a football pitch would not necessarily provide two areas that could support the separate playing of football by each party on an acceptably sized pitch.
If it is impracticable to divide the land, the next test is whether it is possible to determine which party has greatest need for the security afforded by owning the land. Here the term ‘security’ applies not only to the physical security of pupils and the school site, but also to the security required by a school to continue to provide, for instance a proper PE/sport curriculum or to improve its buildings to meet modern standards and curriculum needs.
If it does not prove possible to determine which party’s need for security is greater, the final test is to determine which will be the major user of the land.
Whichever party is afforded ownership of the land will need to make arrangements to protect the interests of the other party by means of a lease, licence or any other contractual arrangement. These arrangements will also be recorded in the transfer agreement. 
These procedures should assist both parties to reach agreement without reference to the Adjudicator. Where this is not possible and the Adjudicator is asked to determine, he should follow the same process, requesting evidence from either or both parties to substantiate their position.
Agreements to exclude surplus land
During the period between a school’s proposals to change category being approved and being implemented, the transferor and transferee may agree to exclude land from the transfer which is surplus to the school’s needs. Where they do not agree, either may apply to the Adjudicator to have land excluded from transfer. This provision does not apply where a foundation school is acquiring a foundation: in this case all the school’s land will transfer from the governing body to the foundation. It should be noted that this transfer of land from a school to the trustees of the school’s foundation does not constitute a disposal by the school.
An authority may wish to retain ownership of land surplus to the school’s needs where it has a strong strategic need for part of the site, for instance to locate another school or for the delivery of another educational or children’s service which can be suitably sited next to the school and for which it does not have an alternative site.

An authority cannot seek to retain a surplus part of a site purely on the grounds of potential value on disposal, unless there is evidence of a planned use of the disposal value for the strategic delivery of its educational or children’s services which it cannot otherwise reasonably meet.

It may occasionally help reach local agreement if the school acknowledges the longer term needs of the authority to retain a surplus part of its site for alternative use, but in the interim has a lease or licence to occupy the site.
Where a trust is removed
Governing bodies can in certain circumstances propose the removal of the school’s trust. (The School Organisation (Removal of Foundation and Reduction in Foundation Governors)(England) Regulations 2007). 

Before making such a proposal, the governing body is required to consider the impact of removal of the trust on the assets of the school. On the removal of the trust, all publicly provided land will transfer to the governing body. However, there may be land in joint or shared use which may not transfer to the governing body. Where there is joint or shared use of land, in determining where it should be transferred, the same tests should be applied as those which are used when land is transferred to a governing body or trust.
Further, some of the land the school uses may be essential to the continued functioning of the school, but may have been provided by the trustees, and will not automatically transfer. Also, there may have been investment by trustees in the publicly provided land or, alternatively, from public funding in the land provided and retained by the trustees. In either of these cases, it may be appropriate for either the trustees or the public purse to be compensated.

In summary, where a trust is removed (but the school continues), all publicly funded land, along with its rights and liabilities, is transferred to the governing body of the school, but the school may have to reach agreement on other land which it uses and needs. In these circumstances:

a. a governing body may be required to pay compensation to the trust where the trust has provided or incurred expenditure in relation to land which is transferred to the governing body; and

b. A trust may be required to pay compensation to a governing body, local authority or other persons where they have incurred expenditure in relation to land which is not transferred to the governing body (i.e. trust land which was not publicly funded and the trust continues to hold).

Referring matters where there is not local agreement to the Adjudicator

Where there is not local agreement on these matters, either party may refer the matter to the schools adjudicator for determination. In the light of this determination, the governing body may consider whether to publish proposals to remove the trust.

The adjudicator will decide what processes to use when determining what sum is an appropriate compensation, which may include requiring the parties to present their case in person or in writing, with supporting evidence where appropriate.

When determining the appropriate amount of compensation, the adjudicator should use the same guidelines as when determining the amount of disposal proceeds that may be attributable to public funding (see Part 4). That is, with reference to the extent that what each party has invested has contributed to the fair commercial value of the land.

Where a trust has provided land or funding which has been invested in public land, consideration of whether and what appropriate compensation is due may include whether the charitable purpose of such investment continues to be met by the continuation of the school even if the trustees no longer hold the land.
Where the adjudicator determines that compensatory payment is due from one party to the other, it is the responsibility of the paying party to source the money: it is not the responsibility of the schools adjudicator to do so.

Further details of how the Adjudicator may reach determination are included below in part 4 on “the Role of the Adjudicator. References to the Adjudicator should be addressed to:
Office of the Schools Adjudicator

Mowden Hall

Staindrop Road

Darlington

DL3 9BG

Tel:
0870 0012468

Fax:
01325 391313

Email:
OSA.TEAM@dcsf.gsi.gov.uk

PART 2 - THE DISPOSAL OF non-playing field LAND
Introduction

2. This section of the guidance describes the arrangements covering the disposal of non-playing field land and buildings by the governing body, foundation body or trustees of a foundation, voluntary or foundation special school.  The guidance applies to the disposal of non-playing field land or premises that have been provided or enhanced at public expense. Guidance on the legal background and on what constitutes public expense in this context is included at Annex B.
It is guidance to help the Adjudicator, individual schools and local authorities ensure that they follow the prescribed procedures and satisfy themselves that they have complied with all legal requirements. Further detailed guidance on the things that an Adjudicator should have regard to in cases of disposal of land which are referred to him to determine, are also included in Part 4.
Making proposals to dispose of surplus land does not bind a school to making the disposal, irrespective of any agreement with its local authority or determination by the Adjudicator.

When is notification required?
The Education and Inspections Act 2006 requires the governing body or trustees of a foundation, voluntary or foundation special school, or a foundation body, to notify its local authority of any proposals to dispose of any non-playing field land that was previously provided or enhanced at public expense. Full details of the land where notification is required are included in Annex B.

In summary, it includes land which in various ways was:

transferred from a local authority and vested in the governing body or foundation body;

acquired or enhanced by capital grant from the Secretary of State after 1 April 2007;

acquired from another foundation body;

provided by the former Funding Agency for Schools or bought with grant(s) provided by it, or by the Secretary of State;
acquired or enhanced in value with grant(s) from a local authority;

bought, or enhanced in value, with the proceeds of sale of any publicly funded land that was transferred to the school in one of the circumstances described above.

Non-sale disposals - Leases and mortgages

Granting an interest in land by way of a lease or rental agreement, or by granting a charge over the land, such as a mortgage or other security counts as a disposal, and such disposals are included in this guidance and the provisions of its supporting legislation. 
Governing bodies may not borrow without the express permission of the Secretary of State. Guidance on this is available through www.teachernet.gov.uk/schoolscapital, and includes that the borrowing must be at a lower rate than the government can achieve and that school assets cannot be used as security. Trustees may be able to borrow commercially, subject to the conditions of their trust deeds, but they may not use the assets of the school as security nor commit the governing body of the school to repayment of the loan.
PROCEDURE FOR THE DISPOSAL OF NON-PLAYING FIELD LAND
Schools giving notice
The governing body, foundation body or trustees of a foundation, voluntary or foundation special school shall notify the local authority in writing of their intention to dispose of publicly funded non-playing field land which has been acquired or enhanced in value by public funding. This includes disposal by trustees of publicly funded land following discontinuance of a school.
Local authority response

The local authority may:

a. take no action, or notify the governing body, foundation body or trustees that it does not object to the disposal or the proposed use of the proceeds;

b. object to the disposal;

c. object to the proposed use of the proceeds;

d. claim a share of the proceeds.

If the authority does not take any action within six weeks of the school or trustees giving notice of the intended disposal, the disposal may proceed and the school shall retain all the proceeds and use them for capital investment for educational purposes.

In the event that the local authority objects to the disposal, the proposed use of the proceeds or wishes to claim a share of the proceeds in as much as they result from public funding, it should inform the school and both parties should discuss the matter with the aim of reaching agreement.

Where the authority opposes the disposal, or reinvestment proposals and/or it is not possible for the school and the authority to agree an amount of the proceeds of disposal that should be paid to the authority, either party may refer the matter to the Adjudicator at:
Office of the Schools Adjudicator

Mowden Hall

Staindrop Road

Darlington

DL3 9BG

Tel:
0870 0012468

Fax:
01325 391313

Email:
OSA.TEAM@dcsf.gsi.gov.uk

Non-Sale disposals
Where the disposal is not disposal but creating an interest in the land for a third party, for instance by granting a leasehold interest, slightly different criteria with regard to the sharing of the proceeds may apply. Whilst for a non-sale disposal we would expect the authority to object to the disposal where it does not believe it is in the interests of the school, or where it has alternative strategic use for the land, we would not expect it to claim any part of the proceeds - the rental interest - which are attributable to pubic investment.

The role of the adjudicator

The Adjudicator will determine:

e. whether or not the disposal can be made;

f. whether the school may invest any share of the proceeds which derive from public funding as proposed; and, if requested;
g. what proportion of the proceeds is due to the trustees and what proportion is due to the local authority, based on the contribution each party has made to the value of the land at disposal. Further guidance on determining this is included below in part 4; and then
h. what share of the disposal proceeds the school shall pay to the local authority. This may in no circumstances be more than the proportion the Adjudicator has decided is due to public investment in the land, but may be less, or nothing, where he considers the proposed use of all the proceeds is for the benefit of the school or the wider community. Further guidance on this is included below in Part 4.
Clearly, a determination of a. has precedence over the other determinations. Further, determining an issue under b. is linked to any determination under c. or d. Where an authority only objects to reinvestment proposals but does not claim a share of the proceeds, the Adjudicator will also have to decide whether any of the proceeds derive from public funding.

Before referring the matter to the Adjudicator, the school and the authority may wish to consider the matter on the same lines that the Adjudicator will, with the aim of reaching agreement without need for referral.
Proceeding at risk
Where an authority has objected to the disposal itself, the school may not proceed with the disposal until the adjudicator has made a determination on this matter, or where the authority has withdrawn its objection.

Where an authority does not object to the disposal itself, but to the proposed use of the public share of proceeds and/or has claimed a share of the proceeds, the school may proceed with the disposal once the statutory period for the authority to object has expired. But it will do so at its own risk that the adjudicator will not determine the other matters as it hopes. 
Where a school proceeds with its disposal, it must inform the adjudicator that it intends to do so, and of the disposal proceeds when the disposal is made. 

Use of disposal proceeds
Before a disposal may be made, the governing body, foundation body or trustees making the disposal must give an undertaking to the authority that they will use any share of the proceeds which is attributable to public investment and which is awarded to them for relevant capital expenditure. This will usually be for the project that they propose. In cases where the local authority makes no claim on a share of the proceeds, or where final costs are below estimate and there is a balance, the undertaking may be for a further project or, where there is no immediate need, may be a more general commitment to make capital investment in time which is aimed at improving educational attainment, or which supports the Every Child Matters or the extended schools agenda.
Public share of proceeds from disposals can only be spent in ways that would be classified as capital investment under normal accounting practices. This is the same as the requirement for schools’ devolved formula capital. Therefore, proceeds cannot in any circumstances be used to support revenue costs of any kind, including operational leases, the hire of equipment or premises or expenditure that falls beneath the level at which all expenditure is classed as revenue. Schools may have to consult their authority for local guidance on this “de minimis” level. For voluntary aided schools, the department has set a figure of £2,000. 

Capital investment from disposal proceeds will be investment in buildings, land or ICT equipment which is aimed at:

i. Improving school premises and land;

j. Raising educational standards at a school;

k. Improving the social and recreational facilities of a school;

l. Providing extended services on a school site; or
m. Providing facilities on a school site which can deliver other educational or children’s services.
When considering capital investment, schools should take full account of the longer term needs of their existing buildings as well as the gains to be made from providing additional facilities. Governing bodies of foundation and voluntary aided schools have the responsibility for sound estate planning and management that goes with ownership of assets. This includes that all investment in buildings is compliant with all relevant legislation and requirements including planning, buildings regulations, health and safety and access and discrimination legislation.
Proceeds of disposal can of course be joined up to other funding, including the school’s own capital and funding from its authority, to support larger projects.

Governing bodies and trustees do not necessarily need to invest in the school where the disposal is taking place. Schools may choose to contribute to a project on another school site which is of wider benefit; or trusts which are trusts for more than one school or where there trust deeds permit, could use the proceeds from the disposal from one school to invest in another school for which it is also the trust. Examples of this could be where a sixth form centre is being established in one school for the benefit of the pupils of several surrounding schools, the improvement of specialist facilities such as for sport or music at one school which will be available to pupils from surrounding schools, or investment in special educational needs facilities where children of the area will benefit.

It is possible that such investment will cross local authority boundaries, and there is no bar to this. In such cases, there should be careful consideration of possible local sensitivities, including that authorities may more readily challenge investment proposals which are not for the benefit of the children and young people of their area.
Once a disposal is made

When a disposal is completed, the school must inform the authority of the amount of the proceeds, and pay to the authority any share of the publicly funded share of these proceeds that the adjudicator has determined.

Request for a re-determination or revocation

At any time, either party may apply to the adjudicator for a revocation or re-determination of any determination he has made. This can include after a disposal is made. 

When considering a request for a revocation or re-determination, the adjudicator may use the same procedures and consider the same factors, and any relevant additional factors, as he did when reaching his first determination. Relevant additional factors may include where the proceeds of disposal differ substantially from the estimate. The adjudicator may also consider the timeliness of the request for re-determination. Where, for instance, proceeds are much higher than expected and the authority claims an increased amount after some time, the school may in the interim have used the increased money for additional appropriate capital expenditure. It would not in these circumstances be reasonable for the adjudicator to award to the authority money that has been properly spent.
Where a school is refused disposal

Where an authority’s objection to disposal proposals are upheld because it has a strategic use for the land, a school may ask the adjudicator for an order that the land be transferred from the school to the authority, and to determine an appropriate compensation to be paid to the school by the authority.

In making his determination to uphold the authority’s objection to the disposal, the adjudicator may amongst others things have determined that the land is surplus to the school’s needs, and that the authority has a strategic need for the land to delivery educational or children’s services to the area that it cannot otherwise procure.

It is only fair therefore, that in these circumstances the authority acquire the land from the school at fair value, even if its need is not immediate, and that the school benefit from the proceeds. This will ensure that a school is not left with surplus land that is “blighted”.
PART 3 - LOCAL AUTHORITY APPLICATIONS FOR TRANSFER OF PUBLICLY FUNDED LAND FROM TRUSTEES

Local authority requests

3. A local authority may apply to the Adjudicator for an order transferring to the authority any land acquired (but not land only enhanced) with public funds which is held:

a. for the purposes of a foundation, voluntary or foundation special school, or

b. is held on trust, for the purposes of a foundation, voluntary or foundation special school by the trustees of the school, or

c. by a foundation body for the purposes of the group of schools for which it acts.

Where an authority seeks such a transfer it should first discuss the matter with the governing body and trustees, if appropriate. Where possible, local agreement should be reached. Where such agreement is reached, land can be transferred voluntarily by the governing body or trustees to the local authority. No referral or order is necessary. When it cannot be reached, the local authority can refer the matter to the Adjudicator.
The Adjudicator may make such an order where the matter has been referred to him and he is satisfied that: 
d. the land was originally acquired at public expense and is not required for the purposes of the school or, in the case of land held by a foundation body, the schools in the group;

e. the land is required by the authority as the site for a new school or as the site to which an existing maintained school is to be transferred or as a site on which other educational or children’s services are to be provided by the authority;
f. no alternative site is available or suitable;

g. the use of the land is appropriate for land directly bordering a school, having regard to the ethos of the school.
Further guidance on the factors which the Adjudicator should consider when determining such a referral is included in Part 4.
PART 4 - THE ROLE OF THE ADJUDICATOR IN DETERMINING TRANSFER AND DISPOSAL CASES 
Functions of the Adjudicator with regard to school assets

4. The Adjudicator will only determine cases which are referred to him by a school (governing body, foundation body or trustees where appropriate) or by a local authority which has the functions of an education authority.

5. It will be the task of the Adjudicator where a matter is referred to him to:

a. determine what land will be excluded from transfer to the governing body or trustees of a school when it takes foundation status or acquires a foundation (trust);

b. determine whether or not a proposed disposal of surplus non-playing field land should go ahead where it is opposed by the local authority;

c. determine in cases where he upholds an authority’s objection to disposal, whether the surplus land should be transferred to the authority and what compensation should be paid to the school, where the school requests it;
d. determine whether a school shall reinvest the proceeds as it proposes, where this is opposed by the local authority;

e. determine what share of the sale proceeds, if any, of such a disposal is a public share attributable to the use of public money;

f. determine how much of the public share of proceeds, if any, the school shall pay to the authority where it claims it;

g. ensure that the governing body, foundation body or trustees have given to the authority a suitable undertaking as to the use of the public share of proceeds where he has awarded them;

h. determine whether surplus school land acquired by public funding and requested by an authority as the site for a new school or as the site to which an existing maintained school is to be transferred, or for use for other educational or certain children’s service purposes be transferred to it.

Procedure for making determination

In coming to a decision on a matter which has been referred to him, the Adjudicator will:
In all cases:

i. ensure that he has all the relevant information;
j. set a reasonable time for presentation of each party’s case and evidence;

k. hold hearings with either or both parties in public or private as he considers appropriate;

l. reach a conclusion as rapidly as possible and inform both parties of his determination in writing.

For transfer of land to schools acquiring foundation status and or/a foundation (trust):
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m. ask each party to set out in writing what land, with any associated rights and liabilities, they consider should or should not transfer to the school, with whatever additional factual information they consider appropriate. This could include;

i) information relevant to the use of land immediately prior to the publication of proposals to change status; including evidence of day to day responsibility for management of the land; and
ii) where strategic proposals for the land could be influential in the Adjudicator’s decision, evidence of plans for use of land before proposals to change status were published, notes or minutes of formal meetings, published plans, reports, contractual agreements, etc;
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n. aim to reach a decision within two months after the establishment of the school;
For objections to disposals:

o. confirm that the land has been acquired or enhanced at public expense;
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p. confirm that the land being sold does not fall within the definition of playing fields;


[image: image4]
q. establish that the land is surplus to the requirements of both the school making the application and any other schools that share the site;

r. ensure that the school is intending to use the sale proceeds for capital purposes, and consider the benefits to the school of the proposals for the use of the proceeds;

s. establish whether the school could meet its investment needs other than by disposal, including perhaps with assistance from the authority, thus retaining the land for future use;
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t. consider whether the land proposed for disposal would be of strategic importance to the authority in terms of its strategic and commissioning role in delivering educational and other services;
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u. take into account the views of any dual use partners or users of the property to be disposed of;

v. whether there are likely to be planning considerations which could make proposals unrealistic;
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w. whether the authority has consulted on its proposals, and what the evidence of the consultation has been;

x. evidence on the availability of alternative sites for the authority’s proposals.
Where objection to disposal is because the authority has a use for the land, the Adjudicator must be satisfied that the proposed use is strategic, reasonably immediate, for the benefit of the local community and cannot be provided from another site.
Non-sale disposals
In cases where disposal is not a sale but granting an interest in the land to a third party, for instance through a leasehold interest, the adjudicator may wish to consider other factors, including the length of any lease or rental agreement, and how this will impact on the future ability of the school to respond to changing population or other circumstances.
Where objections to disposal are upheld

Where the Adjudicator upholds an authority’s objection to disposal of land, where the reason is that the authority has a use for the land, the school may request the adjudicator to instruct transfer the land to the authority, and to order the authority to pay fair compensation. This will ensure that a school is not left with “blighted” surplus land which it cannot sell. Fair compensation will take account of the open market value of the land and any contribution to its value from the public purse.
For objections to the proposed use of proceeds

We would expect an objection by an authority to a school’s investment proposals to be an opportunity for the school to discuss its proposals with its authority and to consider how it can maximise its benefits from the investment and achieve best value for money. The Adjudicator will only support an authority’s objection to a school’s or trustees’ proposed use of the publicly funded proceeds where it is clear that the school’s proposals are impractical or are not in the interests of its pupils or other users of the school. 
Strictly, the authority can only object to the use of any part of the proceeds which the Adjudicator determines is public funding and awards to the school, but the Adjudicator can take the whole project into consideration. The Adjudicator may therefore consider the public share of the proceeds and it apportionment and objections to the proposed use at the same time. Where he considers that the objection to the proposed use is justified, he may choose not to award the school any of the public share of the proceeds. Where the local authority has not claimed any share of the proceeds, it shall not receive any.

Whether or not there is objection, and whether or not the Adjudicator upholds it, if the school chooses to proceed with the disposal, it may proceed with the project from the share of the proceeds which are determined to be its private share.

The Adjudicator shall support the local authority’s objection where he is not satisfied that:

y. the school’s proposals will fall as capital expenditure under normal accounting practice;

z. the proposed use is in line with one of the aims set out in [Part 2, paragraph [15]] above;
aa. the project is affordable from funding that the school can assemble, including any share of disposal receipts that the Adjudicator may award;
ab. the school is aware of its obligations to be compliant with relevant legislation and guidance, including planning, procurement, health and safety, building regulations, and disability, discrimination and access and requirements.
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For claims of share of proceeds

Where the local authority claims a share of proceeds of disposal attributable to public investment in the land and buildings being sold, the process is two-fold. The adjudicator must first determine what share of the proceeds are attributable to public investment, and then what share of this, if any, should be allocated to the school. This will usually relate to the total cost of the project it proposes, where the share attributable to the school is less.

Determining the relative shares may not be straightforward. The guiding principle is that the investment of trustees or governing or foundation bodies – the private investment - should be protected. It is not the government’s aim to appropriate assets that have been provided or enhanced by schools, foundation bodies or trusts. It is therefore necessary to be clear what is definable as public funding only from the sources which are included in Annex B. For instance, capital grant for voluntary aided schools paid before 1 April 2007 is not counted as public funding.
The amount of public investment in land will vary considerably from case to case. Where trustees have provided land that has buildings on it constructed mainly from public funds but which do not contribute significantly to the proceeds, virtually all the value may be the trustees’ share. Where a school is on land transferred from the local authority and where the buildings were all publicly funded, all the value may be the public share. 
In determining the balance between public and private contribution to value of the land being proposed for disposal, the adjudicator will have regard in particular to:
ac. The proportion of value, as at the date of the determination, of land acquired from public funding in the categories included at Annex B, and land provided by the trustees or governing body;

ad. The proportion of value, as at the date of the determination, attributable to expenditure on the land and its buildings by public funding from the categories included at paragraph 20 of Annex B, and by the trustees or the governing body;
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ae. The proportion of each of the above categories to the value of the land at the date of determination.

 SHAPE  \* MERGEFORMAT 



af. Any payment previously made by the trustees or the governing body to the authority [or the Secretary of State] in respect of the land. 
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Having established which is the appropriate amount or share for each party, the Adjudicator will then determine how much of the public share, if any, the school shall pay to the authority. In no circumstances can the authority get more than its share, nor must it necessarily get any payment. The factors that the Adjudicator will take into account in determining how much of the public share the school shall pay to the authority will include;

ag. the estimated cost of any investment which the school plans;
ah. other resources available to the school.
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When determining that the local authority should receive a share of the proceeds, the Adjudicator may express the amount to be paid to the authority either as a percentage of the net sale proceeds or as fixed amount.
Either party may apply to the Adjudicator for another determination to be made where the asset is sold for an amount substantially different from the estimate.

Irrespective of any determination of the Adjudicator, the decision on whether to complete the disposal rests with the school.
Special considerations for trustee investment where schools move site
Where a school where the land is owned by trustees moves its site from land not provided at public expense, or is discontinued and a new voluntary school opened on a different site, the land for the new site will usually be provided by the local authority and transferred to the trustees. The proceeds of disposal of the old site by the trustees will be invested in the buildings of the new school. Thus the trustees could be seen to be switching from an appreciating to a depreciating asset, and should in time the second site come to be discontinued and sold, their share of the proceeds could be limited to any share of the value in the land attributable to the buildings on it (as the land was provided at public expense). This can be seen as being effectively an unfair appropriation of trustee assets.
In these circumstances, we suggest that at the time of the first disposal and reinvestment, an agreement be drawn up between the trustees and the authority which is providing the new site, which will record the details, and include the value of the trustees’ investment in the building as a percentage of the land value of the new site.
On the occasion of the sale of the second site, including a partial sale, the adjudicator should have regard to any such agreement when considering apportionment of proceeds, and should award the trustees the proportion of the land value of the proceeds, which the memorandum records. He would not award any proportion of value attributable to buildings on the land unless the trustees had made subsequent investment in them.
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Apportionment of costs
Where a school proposes disposal and there are objections, the school may have to bear costs whilst the determination takes place. These could include insurance, maintenance and security of the land and buildings proposed for disposal. When determining the apportionment of proceeds, the Adjudicator should consider these costs where he is informed of them, and take them into consideration. The Adjudicator may award reasonable costs to the school from the public share of proceeds.
Local authority requests for transfer of surplus land from a school to the authority

A local authority can request that a school transfer surplus land to it for the use of a new or transferred school, or for the delivery of other educational and certain children’s service. Where there is not local agreement, the Adjudicator can be requested to determine.

The Adjudicator must be satisfied that the land is surplus to the reasonable needs of the school and that the local authority’s proposed use for the land is for a permitted use (see paragraphs 16 and 17 of Annex B, is strategic, reasonably immediate, for the benefit of the local community and cannot be provided from another site. He may also consider whether the school has alternative proposals for the land. In considering these factors, he may take into consideration:

ai. whether the authority’s strategic use is in the public domain and has been agreed, for instance in a local plan;

aj. whether the authority has consulted on its proposals, and what the evidence of the consultation has been;

ak. whether there are likely to be planning considerations which could thwart proposals;

al. evidence on the availability of alternative sites for proposals;
am. that the use of the land is appropriate for land which borders a school. This can include taking into consideration the ethos of the school and of any organisation directly connected with it, as well as considerations for the health, security and well-being of the children;
an. where the school proposes alternative use, whether funding is likely to be available, and the benefits the proposed use will bring.

Announcing a determination
When the Adjudicator has made a determination, he shall announce it in writing to both parties.
ANNEX A
THE LEGAL FRAMEWORK

Background

6. Schedule 22 to the School Standards and Framework Act 1998 (SSFA) previously required the governing body of a foundation, voluntary or foundation special school, or a foundation body, to obtain the Secretary of State’s consent before disposing of any land previously provided or enhanced at public expense.

In addition to approving the disposal, Schedule 22 also required the Secretary of State to make a direction determining the destination of any sale proceeds and the use to which they could be put.

Schedule 22 also required the trustees of a voluntary school to notify its local authority of any proposals to dispose of any publicly funded land transferred to them, and to reach agreement with the local authority on what amount of the sale proceeds should be paid to it.  In the event of a dispute over the division of sale proceeds the matter could be referred to the Secretary of State.

These provisions were amended in the Education and Inspections Act 2006 (E&IA 2006).

Education and Inspections Act – Schedule 4

Schedule 4 of the E&IA 2006 amends Schedule 22 to the SSAF to enable the governing body, foundation body or trustees of a foundation or voluntary school to dispose of non-playing field land without having to first obtain the Secretary of State’s consent. Now, the governing body, foundation body or trustees simply have to notify their local authority that they are proposing to dispose of some land and reach agreement with it on the investment of any sale proceeds.

The legislation also makes provision for any dispute between the local authority and the school over its proposals to be determined locally by the School Adjudicator rather than by the Secretary of State.

The Secretary of State previously had power under paragraph 4 of Schedule 22 to the SSAF to require land that was needed as a site for a new school to be transferred to the local authority. Schedule 4 retains provision for land that is required as the site for a new school to be transferred to the local authority, but transfers the order making power from the Secretary of State to the School Adjudicator. It also widens the uses for land for which such a transfer can be made to include other considerations of the Every Child Matters agenda.

The existing provisions relating to the protection of school playing fields have not been changed. Part 2 of Schedule 4 re-enacts section 77 of the SSAF and extends it to include the disposal of playing fields by the governing body, foundation body or trustees of a foundation or voluntary school. This extends the existing requirement on local authorities to seek the Secretary of State’s consent before disposing, or changing the use, of school playing fields to foundation and voluntary schools.

Guidance on the disposal, or change of use, of school playing fields is contained in The Protection of School Playing Fields and Land for Academies which can be found at: www.teachernet.gov.uk/schoolslandandproperty or is available from the contact address at the head of this guidance.

ANNEX B

DEFINITIONS
Disposals
7. Section 142(6) of the SSFA defines ‘disposal’ as

a. granting or disposing of any interest in land (for example by sale (including payment in kind as well as cash), lease, transfer, exchange, easement);

b. entering into a contract to dispose of land or to grant or dispose of any such interest, or

c. granting an option to purchase any land or any such interest.
Land

Land is defined in section 579 (1) of the Education Act 1996 as
‘buildings and other structures, land covered with water and any interest in land.’
Land acquired or improved at public expense
It is not the intention of legislation or this guidance to give local authorities or the Adjudicator powers to determine the use of land or the proceeds of disposal of land which has been provided or enhanced by trustees or foundations. For the purposes of this guidance, the land that is referred to is that which has been acquired, and in some cases enhanced from the public purse. This means land as defined in Schedule 4 of the E&IA 2006.
In essence it includes land that has been provided by a local authority, or by capital grant from the Secretary of State after 1 April 2007, or which was previously from a grant maintained school; or where enhancement has been notified as being from capital investment by the local authority or from capital grant from the Secretary of State after 1 April 2007.

Details of the categories of land which are defined as publicly funded are in Schedule 22 of the SSFA 1998 as revised by Schedule 4 of the E&I Act 2006. They are slightly different depending on the body that owns the land:
d. For governing bodies, paragraph A1;

e. For foundation bodies, paragraph A7;

f. For trustees, paragraph A13.

(also see paragraph 20 below)
Payments in kind and land exchanges 
If the governing body, foundation body or trustees sell premise that were transferred to them from the local authority and the receipts include the provision of any goods or services, the Adjudicator may take the payment ‘in kind’ into account when determining the division of proceeds.

Where the governing body, foundation body or trustees apply to exchange premises which have been transferred to them from the local authority, for other premises, the Adjudicator may instruct them to pay all or part of the value of the premises exchanged to the authority.

Where the governing body, foundation body or trustees exchange land for land of equal value, or for land to be used for the same purpose, the Adjudicator may decide not to ask them to make a payment to the authority at the initial exchange.  However, if they decide to sell the replacement premises later on, the Adjudicator may require them to give some or all of the proceeds from the second disposal to the authority.

The governing body, foundation body and trustees are expected to get good value for money in any land exchange.
Leases

The Department takes the view that the granting of a lease is a ‘disposal’ and regards any rent or premium payment in respect of the lease as “proceeds of sale”.  The Adjudicator would, therefore, be able to take these into account when making a decision on the division of the proceeds.

Licences and Transfer of Control Agreements
The Department does not regard the granting of a licence as a disposal unless the licence results in the change of use of, or surrenders an interest in, the land.  Similarly, the Department views ‘Transfer of Control Agreements’ as agreements merely to transfer the management of certain school facilities, not as a disposal.

Playing Fields
Section 77(7) of the SSFA defines ‘playing fields’ as

‘land in the open air which is provided for the purposes of physical education or recreation, other than any prescribed description of land.’

The Department’s view is the physical education or recreation means team games, non-team games, informal and social activities and the study or enjoyment of the natural environment.  Team game playing fields are playing fields which, having regard to their configuration, are suitable for the playing of team games and which are, or could be, laid out for that purpose.

The Department takes the view that, for the purposes of section 77, school playing fields include:

grass pitches and artificial surface pitches set out for the playing of team sports such as football, rugby, hockey, tennis, etc;

hard surface games courts for team and non-team games and skills practice, including multi-games courts, tennis courts and hard paving marked out for games;

informal and social areas, including grassed areas, paved areas (including playgrounds), outdoor seating and teaching areas, including rest and quiet areas;

marginal areas around the edges of playing fields for run-off and to allow for the cyclical realignment of pitches;

habitat areas for gardens, trees, wildlife, livestock enclosures and nature trails which are set aside for the formal teaching of nature nad the environment, and
local authority parkland that is used, or has been used in the last ten years, for the purposes of a maintained school.

Where an area of playing field land has not been used by a foundation, trust or voluntary school or any of its pupils for educational or recreational purposes for a period of 10 years, its disposal would fall to be considered under the same procedures that apply to non-playing field land as outlined in this document.

Non-Playing Field
The Department’s view is that land which falls under the following descriptions is not considered to be school playing field under section 77;

land on which stands a building or other structure including indoor and outdoor swimming pools, and incidental land that is functionally linked to such buildings and structures;

soft landscaped or grassed areas not suitable for use for physical education or recreation purposes, such as marginal waste land outside of a school’s physical boundary fencing and ornamental or other flower beds which directly surround a building or which are connected to a caretaker’s house, and

roads, car parks, paths and, for example, hard standing areas for the storage of waste containers.
USES OF LAND FOR WHICH LOCAL AUTHORITIES CAN ASK FOR A TRANSFER ORDER
A local authority can ask the Adjudicator to order transfer of surplus school land for the site of a new or resited school, or for the delivery of its other educational and certain children’s services.

For the purposes of this provision, children’s services include those services which an authority can provide in relation to any of the following persons:
g. children

h. persons aged 18 or 19

i. persons over the age of 19 who are receiving services under section s 23C to 24D of the Children Act 1989 (“looked after children”.)

j. persons over the age of 19 but under the age of 25 who have a learning difficulty, (within the meaning of section 13 of the Learning and Skills Act 2000).
DISCONTINUANCE
Schedule 22 to the SSFA 1998 empowers the Secretary of State to determine what happens to publicly funded land of a foundation or voluntary aided or voluntary controlled school when the school is discontinued. In most cases, the land is returned to the local authority (or the proceeds from disposal), but there may be occasions where the Secretary of State might wish to direct its use by a particular school, including an Academy. This power remains unchanged, but the definition of publicly funded land is extended to include land acquired or enhanced by capital grant after 1 April 2007 where due notification has been given.
LAND ACQUIRED OR ENHANCED AT PUBLIC EXPENSE

There are many routes by which school land has been or can be acquired or enhanced at public expense. These can often vary with the category of school and its history. These can often vary with the category of school and its history. Full details are set out in Schedule 22 of the School Standards & Framework Act 1998 as inserted by Schedule 4 of the Education &Inspections Act 2006. Below is an extract of the relevant parts of the amended Schedule 22 :

Disposal of land by governing body of foundation, voluntary or foundation special school

	A1    

	(1) This paragraph applies to any disposal by the governing body of a foundation, voluntary or foundation special school in England of- 

	 

	(a) any land acquired under a transfer under section 201(1)(a) of  the Education Act 1996,


	   (b) any land acquired under any of the following- 

paragraph 2 of Schedule 3; 

paragraph 16 of Schedule 6 (including that provision as applied by any enactment); 

paragraph 5(4)(c), 5(4B)(d) or 8A of this Schedule; 

any regulations made under paragraph 5 of Schedule 8; 

paragraph 28(2) of Schedule 2 to the Education and Inspections Act 2006 (including that provision as applied by any enactment),

 
(c) any land acquired under any regulations made under- 

section 24 of the Education and Inspections Act 2006 by virtue of subsection (3)(b) of that section, or 

section 27 of that Act by virtue of subsection (2)(b) of that section,

 
(d) any land acquired from a foundation body,

 
(e) any land acquired from the Funding Agency for Schools,

(f) any land acquired, or enhanced in value, wholly or partly by means of any maintenance, special purpose or capital grant (within the meaning of Chapter 6 of Part 3 of the Education Act 1996),

 (g) any land acquired, or enhanced in value, wholly or partly by means of any grant made on or after 1st April 2007 by the Secretary of State under paragraph 5 of Schedule 3 (including that provision as applied by any enactment) in relation to which notice is given in accordance with paragraph A27,

 (h) any land acquired, or enhanced in value, wholly or partly by means of expenditure incurred for the purposes of the school and treated by the local education authority as expenditure of a capital nature, or

 (i) any land acquired, or enhanced in value, wholly or partly with the proceeds of disposal of any land acquired or enhanced in value as mentioned in any of paragraphs (a) to (h).

 (2) But this paragraph does not apply to any disposal which- 
 

 (a) is made by the governing body of a foundation or foundation special school after the commencement of this sub-paragraph, and

 (b) is a disposal to the trustees of the school made on the school becoming a school with a foundation established otherwise than under this Act.

 (3) Sub-paragraph (1)(h) does not apply in the case of any expenditure incurred on or after the appointed day unless the authority- 
 

 (a) prepared an appropriate statement in relation to the expenditure, and

 (b) sent a copy of the statement to the governing body either before, or no later than 12 months after, the expenditure was incurred.

(4) An “appropriate statement” in relation to expenditure is a statement in writing which- 
 

 (a) contains details of the amount of the expenditure, the acquisition or works funded (or to be funded) by such expenditure, and the total cost (or estimated total cost) of that acquisition or those works, and

 (b) indicates that the expenditure was being treated by the authority as expenditure of a capital nature.

 
Disposal of land by foundation body
 

A7    
 (1) This paragraph applies to any disposal by a foundation body in 
                 England of- 
 

 (a) any land acquired under any of the following- 

paragraph 2, 4 or 9 of Schedule 3; 

paragraph 16 or 20 of Schedule 6 (including that provision as applied by any enactment); 

paragraph 5 or 6 of Schedule 21; 

paragraph 5(4B)(d) of this Schedule; 

any regulations made under paragraph 5 of Schedule 8,

 
(b) any land acquired under any of the following- 

paragraph 8(5) of Schedule 8 to the Education Act 2002; 

paragraph 14(5) of Schedule 10 to the Education Act 2005; 

paragraph 28(2) or 31(1) of Schedule 2 to the Education and Inspections Act 2006 (including that provision as applied by any enactment); 

any regulations made under section 24 of that Act by virtue of subsection (3)(b) of that section; 

any regulations made under section 27 of that Act by virtue of subsection (2)(b) of that section,

 (c) any land acquired from the governing body of a maintained school,

 (d) any land acquired from another foundation body,

 (e) any land acquired, or enhanced in value, wholly or partly by means of any grant provided by the Secretary of State on or after the appointed day other than a grant made on or after 1st April 2007 under paragraph 5 of Schedule 3 (including that provision as applied by any enactment),

 (f) any land acquired, or enhanced in value, wholly or partly by means of any grant made on or after 1st April 2007 by the Secretary of State under paragraph 5 of Schedule 3 (including that provision as applied by any enactment) in relation to which notice is given in accordance with paragraph A27,

 (g) any land acquired, or enhanced in value, wholly or partly by means of expenditure incurred for the purposes of any of the schools comprising the group for which the body acts and treated by the local education authority as expenditure of a capital nature, or

 (h) any land acquired, or enhanced in value, wholly or partly with the proceeds of disposal of any land acquired or enhanced in value as mentioned in any of paragraphs (a) to (g).
 (2) A “foundation body in England” means a foundation body where each of the schools comprising the group of schools for which the foundation body acts is maintained by a local education authority in England.
 

(3) But this paragraph does not apply to any disposal which- 
 

 (a) is made by a foundation body after the commencement of this sub-paragraph, and

 (b) is a disposal to the trustees of a foundation or foundation special school made on the school leaving the group for which the foundation body acts and becoming a school with a foundation established otherwise than under this Act.
(4) Sub-paragraph (1)(g) does not apply in the case of any expenditure incurred on or after the appointed day unless the authority- 
 

 (a) prepared an appropriate statement in relation to the expenditure, and

 (b) sent a copy of the statement to the foundation body either before, or no later than 12 months after, the expenditure was incurred.
(5) An “appropriate statement” in relation to expenditure is a statement in writing which- 
 

 (a) contains details of the amount of the expenditure, the acquisition or works funded (or to be funded) by such expenditure, and the total cost (or estimated total cost) of that acquisition or those works, and

 (b) indicates that the expenditure was being treated by the authority as expenditure of a capital nature.
Disposal of land by trustees of foundation, voluntary or foundation special school

A13         (1) This sub-paragraph applies to any disposal by the trustees of a 

                foundation , voluntary or foundation special school in England of-

(a) any land acquired under section 60, 61 or 70 of the Education Act 1996,

(b) any land acquired under any of the following—

paragraph 2 of Schedule 3;

paragraph 16 of Schedule 6 (including that provision

as applied by any enactment);

paragraph 5(4B)(d) of this Schedule;

any regulations made under paragraph 5 of Schedule 8,

(c) any land acquired under any of the following—

paragraph 4 or 9 of Schedule 3;

paragraph 20 of Schedule 6 (including that provision

as applied by any enactment),

(d) any land acquired under any of the following—

paragraph 8(5) of Schedule 8 to the Education Act

2002;

paragraph 14(5) of Schedule 10 to the Education Act

2005;

paragraph 28(2) or 31(1) of Schedule 2 to the

Education and Inspections Act 2006 (including that

provision as applied by any enactment);

any regulations made under section 24 of that Act by

virtue of subsection (3)(b) of that section,

(e) any land acquired, or enhanced in value, wholly or partly

by means of expenditure incurred on or after the

appointed day for the purposes of the school and treated

by the local education authority as expenditure of a capital

nature,

(f) any land acquired from the Funding Agency for Schools,

(g) any land acquired, or enhanced in value, wholly or partly

by means of—

(i) any maintenance, special purpose or capital grant

(within the meaning of Chapter 6 of Part 3 of the

Education Act 1996), or

(ii) any grant paid under section 216(2) of that Act,

(h) any land acquired wholly or partly with the proceeds of

disposal of any land acquired or enhanced in value as

mentioned in paragraph (f) or (g),

(i) any land acquired, or enhanced in value, wholly or partly

by means of any grant made in pursuance of a special

agreement (as defined by section 32(5) of the Education

Act 1996),

(j) any land acquired, or enhanced in value, wholly or partly

by means of any grant made on or after 1st April 2007 by

the Secretary of State under paragraph 5 of Schedule 3

(including that provision as applied by any enactment) in

relation to which notice is given in accordance with

paragraph A27, or

(k) any land acquired, or enhanced in value, wholly or partly

with the proceeds of disposal of any land acquired or

enhanced in value as mentioned in paragraph (j).

(2) This sub-paragraph applies to any disposal by the trustees of a

foundation or foundation special school in England of—

(a) any land acquired by the trustees from the governing body

of the school or of another foundation or foundation

special school which was land—

(i) acquired by the governing body under a transfer

under section 201(1)(a) of the Education Act 1996,

(ii) acquired by the governing body under any of the

provisions mentioned in sub-paragraph (1)(b) or

under paragraph 8A of this Schedule, or

(iii) acquired by the governing body, or enhanced in

value, wholly or partly with the proceeds of

disposal of land acquired as mentioned in subparagraph

(i) or (ii), or

(b) any land acquired, or enhanced in value, wholly or partly

with the proceeds of disposal of any land acquired as

mentioned in sub-paragraph (1)(b).

(3) This sub-paragraph applies to any disposal by the trustees of a

voluntary school in England of—

(a) any land acquired by the trustees from the governing body

of the school which was land acquired by the governing

body—

(i) under a transfer under section 201(1)(a) of the

Education Act 1996, or

(ii) wholly or partly with the proceeds of disposal of

any land so acquired, and transferred by the governing body to be held on trust

by the trustees, or

(b) in the case of a school to which sub-paragraph (4) applies,

any land acquired, or enhanced in value, wholly or partly

by means of expenditure incurred under section 63 or 64 of

the Education Act 1996.

(4) This sub-paragraph applies to a voluntary aided school which

was, immediately before the appointed day, a controlled school

within the meaning of the Education Act 1996.

(5) Sub-paragraph (1)(e) does not apply in the case of any expenditure

unless the authority—

(a) prepared an appropriate statement in relation to the

expenditure, and

(b) sent a copy of the statement to the trustees either before, or

no later than 12 months after, the expenditure was

incurred.

(6) An “appropriate statement” in relation to expenditure is a

statement in writing which—

(a) contains details of the amount of the expenditure, the

acquisition or works funded (or to be funded) by such

expenditure, and the total cost (or estimated total cost) of

that acquisition or those works, and

(b) indicates that the expenditure was being treated by the

authority as expenditure of a capital nature.

(7) Where the trustees of a foundation, voluntary or foundation

special school wish, in the case of any land held by them for the

purposes of the school, to use the land for purposes not connected

with the provision of education in maintained schools the

preceding provisions of this paragraph and paragraphs A14 to

A16 apply (subject to the modifications specified in paragraphs

A14(18), A15(5) and A16(9)) as if any such change of use of the

land were a disposal of the land.





ANNEX C

MODEL TRANSFER AGREEMENT
THIS AGREEMENT BY DEED is made the            day of                        2007.

BETWEEN

(1) ……………….. ………. of (insert full address)  (“the Transferor”)

(2) The governing body/ foundation body/ trustees of ……………………. SCHOOL (insert full address) (“the Transferee”)

WHEREAS:-

(A) The [transferor] pursuant to paragraph (enter appropriate reference to the provisions relating to the publication/implementation of the change of category proposals e.g. The [transferor] pursuant to the power vested in it by [details of regs) has determined to implement the proposal published for …………School of (full address) (a ………. school – enter existing category) to become a ……….. school (enter new category) with effect from (insert date) (“the implementation date”) 

(B) By virtue of paragraph (enter legislative regulations) made under [ [primary legislation] it was provided that on the implementation date all land which immediately before the implementation date was held or used by the [Transferor] for the purposes of the School be transferred to and by virtue of the Regulations vest in the [Transferee]
(C) Immediately before the implementation date the land hereinafter referred to was (as the Transferor hereby acknowledges) land of the Transferor used or held for the purposes of the School

NOW IT IS HEREBY AGREED as follows:-

That the freehold land specified in Schedule 1 to this Agreement  vested on the implementation date in the (Transferor) pursuant to the Regulations made [Primary legislation] and will as a result be held by the [Transferor], to be held by them on trust for the purposes of the school. 

IN WITNESS whereof this Agreement has been duly executed the day and year first before written

SCHEDULE 1

The land

ALL THAT freehold land situate at (enter full address) with the building erected thereon or on some parts thereof and known as ……. School being the whole of land (enter details of conveyances etc) .……………………………………………………………………………………………………………………………………………………………………………………….. ALL WHICH said land is shown for identification purposes edged red on the annexed plan SUBJECT to but with the benefit of the tenancies and other matters specified in Schedule II to this agreement so far as the same are still subsisting and capable of being enforced

SCHEDULE II

(enter details of any rights or liabilities relating to the land being transferred)

 (Signed and sealed)

THE COMMON SEAL OF [the Transferor] was hereunto affixed in the presence of:

(Show name, position held)

………………………………………………..

THE COMMON SEAL OF [the Transferee] of the SCHOOL was hereunto affixed in the presence of:

(Show name, position held)

………………………………………………...

ANNEX D
Record of changes to this guidance:
3rd July 2007 : All references to the former Department of Education and Skills amended to refer to the new Department for Children, Schools and Families
The school does not have to have immediate investment needs or plans as it may be responding to an opportunistic and time-limited offer for its land. However, it must be clear that it is not intending to use any disposal proceeds for revenue costs.





The norm is that all land that makes up the school site will transfer on change of status. Exclusions from transfer will be the exception and will usually be because:


The site is shared with another user;


The authority has a strong and immediate need for part of the site that is surplus to the school’s reasonable needs to locate another school or for the delivery of another educational or children’s service which can suitably be sited next to the school.








Most proposed disposals of non-playing field land are unlikely to be of strategic importance to the authority. Small parcels of land or caretaker’s houses, for instance, are unlikely to offer unique strategic opportunities for an authority and we would not expect such cases to be referred to the adjudicator.





Where land was originally provided by trustees and there has been no public investment, the local authority cannot object to the disposal or claim any of the proceeds.








The adjudicator will be required to consider and evaluate all the evidence provided by both parties to reach a fair apportionment. There may be occasions where a trustee school is on land originally provided by an authority, but where the investment in the buildings was supported by the sale of other trustee land. Thus, if there is not much residual value in the buildings on the site (which depreciates) and the value lies in the land (which appreciates), a fair apportionment will not award the bulk to the authority, but will take into consideration what the trustees’ value would have been had their contribution to the buildings remained in land.





Where an authority seeks to exclude an area of land on the grounds that it has future plans to use it to site a new or resited school, or another educational or childcare facility, the Adjudicator may seek evidence that such plans were well formulated and agreed before the announcement, perhaps as part of the authority’s strategic plans, for instance for the delivery of its Building Schools for the Future or Primary Capital Programmes. These programmes may look many years into the future as they may be delivered over several waves of investment and amongst others, have the aim of achieving best value delivery of education for the authority. A school may seek to retain land because its Improvement Plan includes the construction of a new teaching or recreational block. The Adjudicator may consider which of competing claims will give the greater benefit to the local community. 





(i)	Where land was originally provided by trustees and has a building which was mainly publicly funded, but which is now past its design and useful life, the building is unlikely to be contributing to what a potential purchaser will pay for the land. In this case the value will be almost completely with the trustees.


(ii)	Where land was originally provided by trustees and has a recently-built building which was mainly publicly funded, and which is contributing to the value of the land, the value will be shared between the trustees and the authority.


(iii)	Where land was transferred from a local authority to the school and has a recently-built building provided by the trustees, the value will be shared between the trustees and the authority.


(iv)	Where land was transferred from a local authority, and built on mainly with public funding, the value will be almost completely with the authority.




















Loss, or potential loss of local amenity is not a reason for an authority to oppose a school’s proposals. Such concerns will be addressed through the planning process.





The adjudicator should generally support school autonomy and decision-making and assume that its proposals are sound. Authorities may discuss with the school alternative investment proposals for consideration – a new science block rather than a sports hall – but the Adjudicator will only determine on the school’s proposal and not on alternatives which are matters of opinion. 





Proposals for disposal of playing field land must be decided by the Secretary of State. For such proposals, schools, trustees and local authorities should consult The Protection of School Playing Fields and Land for Academies.





Where land was originally provided by trustees and there has been public investment, the local authority can claim part of the proceeds. However, should the public investment not have resulted in any enhancement in the value of the land at the time of disposal, (for instance where the building on it is decayed past usability, or because the value rests wholly in redevelopment potential of the land), the local authority would not be entitled to any share of the proceeds.





A VA school moves to a new site which is provided by the local authority and the trustees get £3 million from the sale of the site, which is reinvested in buildings of the new site. The unimproved land value of the new site is £5 million: the memorandum records that the trustees have made an investment in the new school equivalent to 60% of the value of the land.


The school is later discontinued and the site sold for £10 million, of which £8 million is attributable to the land value and the remaining £2 million to its buildings.


The adjudicator should award the trustees £4.8 million plus any share of the building value which is attributable to their subsequent investment.





Each case will be different, and is for the schools adjudicator to determine. These examples are for illustrative purposes only.





Case 1.	A school wishes to sell surplus land for £1 million.


It wants to rebuild its science block for £1 million. It has £150,000 of devolved formula capital rolled over and no immediate condition needs. As a recently established foundation school, all of its land and buildings have been funded through its authority.


The adjudicator therefore determines that 100% of the value is the public share, but awards £900,000 to the school, which will make up the shortfall on its proposed investment from its devolved formula capital, and £100,000 to the authority.


Case 2.	The same school wants to take advantage of an exceptional offer from a developer who is assembling a site, of £250,000 for an unused caretaker’s house. It has no planned priority investment needs. The house was transferred from the local authority as part of the school premises, when the school acquired foundation status, and the school has not invested in it.


The adjudicator will determine that the whole proceeds are due to the authority, but as this is an exceptional offer, may determine a 50:50 share of the proceeds.


Case 3.	A different long-established foundation school wishes to sell for £1 million, surplus land which was originally supplied by its trust, but with an unused teaching block recently built with public money on it, which can be converted to offices and is therefore of value to a potential purchaser. It wishes to rebuild its dining hall and kitchens for £600,000. 


The adjudicator determines that 75% of the value is due to the foundation and 25% to the public purse. He awards £750,000 to the school and £250,000 to the authority. 
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