
ALTERNATIVE PROVISION
A GUIDE FOR LOCAL AUTHORITIES, HEAD TEACHERS AND GOVERNING BODIES OF SCHOOLS, PUPIL REFERRAL UNITS AND OTHER PROVIDERS OF ALTERNATIVE PROVISION

About this guidance
This is guidance from the Department for Education to draw the attention of recipients to statutory duties and powers around the use of alternative provision (AP).   
The first part of this document (paragraphs 1-23) aims to explain the statutory powers and duties that apply in relation to alternative provision.  The second part (paragraphs 24-43) contains statutory guidance to which specified parties ‘must have regard’.  These are not statutory duties as such, but relevant parties would, if asked, have to be able to show that they had considered this statutory guidance, and had reasonable grounds for deciding not to follow it.

This guidance replaces the following guidance documents on alternative provision (AP) and pupil referral units (PRUs):

· Commissioning alternative provision – guidance for local authorities and schools;
· Access to Education for Children with Medical Needs;
· The Constitution, Roles and Responsibilities of Management Committees;
· The Operation of Management Committees; and
· Guidance for local authorities and schools: pupil referral units and alternative provision.
Note on consultation

This guidance is subject to consultation from (3 April) to (16 May), as part of consultation on a range of measures concerning AP.  Where those measures would alter the position on a statutory duty or power, we have – when possible – in this document reflected the proposed new position, but put the relevant text in italics.  Where this is not possible, for example in references to current regulations which will be replaced by new regulations, we give the details of the current regulations, but include a note to say that these will be replaced by new regulations.
Expiry/review date
The guidance will next be reviewed in September 2013.
Definition

For the purposes of this guidance, we take AP to mean: education arranged by local authorities (LAs) for pupils who, because of exclusion, illness or other reasons, would not otherwise receive suitable education; education arranged by schools for pupils on a fixed period exclusion; and pupils being directed to off-site provision to improve their behaviour.
Who is this guidance for?

· LAs – the teams responsible for AP and PRUs;
· Maintained schools – governing bodies and head teachers;


· PRUs – management committees and teachers in charge;


· Academies (including Free Schools) – not all duties are applicable to Academies, and this guidance will make clear which are applicable;

· All providers of AP, including AP Academies and Free Schools.
Main legislation covering duties and powers relating to these issues
· Section 19 of the Education Act 1996, as amended by section 3A of the Children, Schools and Families Act 2010;
· Section 29A of the Education Act 2002;
· Section 100 of the Education and Inspections Act 2006;
· Sections 1C and 4 of the Academies Act 2010 (as amended); and
· Regulations made under these and other primary legislation.
Key Points

· LAs are responsible for arranging suitable education for permanently excluded pupils, and for other pupils who – because of illness or other reasons – would not receive suitable education without such arrangements being made.
· Governing bodies of schools are responsible for arranging suitable full-time education from the sixth day of a fixed-period exclusion.
· Schools may also direct pupils off-site for education to improve their behaviour.
· Statutory guidance sets out the Government’s expectations of LAs and maintained schools who commission AP and PRUs – DfE would expect those who are not bound to have regard to this guidance to use it as a guide to good practice.
· Statutory guidance includes guidance on the education of children in AP with medical needs.
STATUTORY DUTIES AND POWERS
The provision of suitable education to those who would not otherwise receive it
1. LAs are responsible for arranging suitable full-time
 education for permanently excluded pupils, and for other pupils who – because of illness or other reasons – would not receive suitable education without such provision
.  This applies to all children of compulsory school age in the LA area, whether or not they are on the roll of a school, and whatever type of school they attend.

2. Any school that is established and maintained by a LA to enable it to discharge the above duty is to be known as a PRU
.  There is no requirement on LAs to have/set up a PRU, and they may discharge their duties by other means. However, only a LA can establish a PRU.  Others can establish AP Academies or Free Schools.
3. LAs have a power (not a duty) to make arrangements for provision other than at school (‘AP’) for young people (those over compulsory school age but under 18) who would not receive suitable education without such provision.

4. The Secretary of State has the power to make statutory guidance about these duties
.  LAs must have regard to such guidance (ref. paragraphs 24-43).

5. Governing bodies and proprietors (maintained schools and Academies) are under a duty to arrange for the provision of suitable full-time education from the sixth day of a fixed-period exclusion
.
6. While ‘full-time’ is not defined in law, pupils in AP should receive the same amount of education as they would receive in a maintained school. Full time can be made up of two or more part time provisions.
7. The LA’s duty to provide a suitable education also applies where a pupil is registered at a school (maintained, Academy, Free School or independent) but cannot attend school because of illness.  Paragraphs 36-43 of the statutory guidance part of this document provide more information on how LAs should discharge this duty in such circumstances.
Exclusion from PRUs

8. Teachers in charge of PRUs and management committees must follow regulations and have regard to current guidance when making decisions on exclusion and administering the exclusion programme.  

[Note: in the final version of this guidance there will be a footnote with details of the current regulations and guidance on exclusions.  At the time of drafting these are under review following consultation.] 
Opening and closing of PRUs

9. If a LA thinks a new school needs to be established in their area they must seek proposals for the establishment of an Academy.  From September 2012 this will include where a LA think a new PRU is needed.

10. The Secretary of State has the power to close a PRU which is in special measures. He also has the power to close a PRU requiring significant improvement (when regulations are updated to apply this to PRUs)
.  When this happens, the LA must provide the Secretary of State with information about the arrangements it is making to ensure that pupils receive suitable education
.
11. Regulations (to be made in 2012, subject to consultation) allow the Secretary of State to make an Academy Order in relation to failing PRUs (in special measures or requiring significant improvement).  [Subject to Ofsted consultation] From September 2012, Ofsted’s new category 3 (‘requires improvement’) will bring category 3 PRUs into the ‘requiring significant improvement category’, the Secretary of State will therefore be able to issue them with an Academy Order. 

12. (Subject to consultation) Regulations allow the Secretary of State to issue a direction to a LA about how it is exercising its functions under section 19, or about any other function connected with a PRU.  The Secretary of State can use this power to direct a LA to close a PRU and seek AP Academy or Free School arrangements to replace the provision. The Secretary of State can also use it to direct a LA to cooperate with the creation of an AP Academy. 

13. LAs must obtain the consent of the Secretary of State before closing a PRU that is in special measures, or where Ofsted has notified the PRU that an inspection is to take place
.
Management of PRUs

14. Regulations require LAs to establish management committees to run PRUs in their area and make provision for the constitution (including composition) and procedures of management committees
.

15. In terms of the composition of management committees, which must contain at least 7, but no more than 20, members, the structure is as in the table below.  The regulations cited in the previous paragraph provide more information about who may be eligible in the different categories:
	Parent members
	At least one, but no more than one fifth of the total committee.

	Staff members
	At least one, but no more than one third of the total committee.

	LA appointed members
	At least one, but no more than one third of the total committee.

	Sponsor members
	At least one, but no more than two.

	Community members
	Must outnumber all of the other members.


16. Changes were made to the regulations in 2012, both to the definition of ‘community members’: to include a specific reference to representatives of local schools; to specify that LA employees, other than school staff, cannot be community members; to state that when appointing a community member that the management committee (or LA when appointing its first members) should first seek to appoint a representative of a local school; and to update the regulations to bring them into line with the updated governing body regulations.

17. Where a PRU requires special measures or significant improvement and an Academy Order has been made by the Secretary of State (or will be closed), or where the LA has been directed by the Secretary of State to close a PRU, the management committee regulations allow for the Secretary of State to replace the management committee with an interim governance structure.
Power of schools to direct a pupil off-site for education to improve behaviour

18. Governing bodies of maintained schools have the power to direct a pupil off-site for education to improve his or her behaviour.  The Secretary of State must make regulations concerning schools’ use of this power of off-site direction
.

19. Regulations on this require the governing body to:
· ensure that parents (and the LA where the child has a statement of Special Educational Needs - SEN) are given clear information about the placement: why, when, where, how it will be reviewed;

· keep the placement under review and involve parents in the review – the regulations do not specify how often reviews must take place (that should be decided on a case-by-case) basis, but they should be frequent enough to provide assurance that the off-site education is achieving its objectives and the pupil is benefitting from it; and

· have regard to guidance from the Secretary of State on the use of this power – new statutory guidance on this issue can be found below and is the first time that such guidance has been produced.

20. This legislation does not apply to Academies.  They can arrange off-site provision for similar purposes under their general powers set out in the Articles of their Academy Trust.  Though the regulations do not apply, they can provide Academies with an example of good practice.

AP Academies and Free Schools

21. PRUs may now apply to convert to become AP Academies.  Independent and voluntary providers may apply to become AP Free Schools.
 

22. The Education (Pupil Referral Units) (Application of Enactments) (England) (Amendment) Regulations 2012 apply the Academies Act 2010 to PRUs, with modifications where required.  This allows the management committees of PRUs to apply for an AP Academy Order, and it allows the Secretary of State to make an AP Academy Order in relation to a failing PRU (those in an Ofsted category – requiring special measures or significant improvement).

23. Paragraphs 11-12 above set out circumstances in which the Secretary of State may oblige a PRU to enter into Academy arrangements or direct a LA to close a PRU and seek AP Academy arrangements to replace it.  

STATUTORY GUIDANCE
24. This part of the guidance is made under the Secretary of State’s powers to make guidance to which LAs and/or schools must have regard.

25. Even where a party is not bound to have regard to statutory guidance – for example Academies arranging off-site provision to improve behaviour using more general powers within the Articles of their Academy Trust – this guidance can provide an indication of good practice.
Commissioning AP
26. When considering their commissioning strategy for AP, schools should consider whether some of the money that is currently being spent on commissioning AP could be better spent building their own capacity to manage pupils’ behaviour. Schools should look to have an increased focus on the early assessment and identification of children’s needs before a child’s behaviour has deteriorated to the extent that exclusion is the only option.
27. Schools and LAs commissioning AP from another provider should:

· Check and obtain evidence of the provider’s ability to meet the pupil’s needs, including: 

· that the curriculum will be suitable, ensuring that the pupil receives appropriate and challenging teaching in English and mathematics as a minimum (if the pupil will receive part-time provision in each of two or more settings, they do not each need to meet this requirement separately as long as the overall package does);

· that pupils in relevant year groups who are capable of taking public examinations will have the opportunity to do so;
· that the pupil will receive full-time provision in total, whether in one setting or more; the only exception should be when a pupil’s medical condition makes full-time provision inappropriate;

· that the provider is registered as an independent school if it meets the criteria for registration (five or more full-time pupils of compulsory school age, or one such pupil who is looked-after or has a statement of SEN); and
· that the provider’s staff have been Criminal Records Bureau (CRB) -checked.

· Visit the provider to learn where and how the pupil will be educated, and assess whether the setting is suitable for the pupil.

· Ensure that the provider is given information about the pupil’s academic assessments and attainment, needs, barriers to education and aspirations (legislation on data protection should not prevent relevant information being shared with a provider who will be teaching the child) and that there are procedures for information to be given to the school by the provider.
· Ensure that the provider is given clear objectives in terms of academic progress, attendance and/or, behaviour (as required) – possibly in the form of a personal education plan.
· Monitor the pupil’s progress against these objectives to an agreed timescale.

· Ensure that progress is reviewed regularly – the regularity being judged on a case-by-case basis.
· Maintain a full record of all placements they make, including the outcomes thereof and their assessment of the success of the placement; in this context ‘outcomes’ would include pupil destinations as well as attainments.
Off-site direction by maintained schools
28. As well as the general guidance above and the specific requirements in regulations, the governing body of a maintained school directing a pupil off-site for education to improve behaviour should:

· Agree at the time a direction is made how often it will be reviewed, when the first review will be, and who should be involved in reviews.
· Provide information about reviews to the pupil’s parents, and to the LA maintaining the pupil’s statement of SEN if the pupil has one.
· Agree at the time a direction is made how long it is expected to last, but make this subject to the outcome of reviews – while there is no set limit on the duration of a placement made under these powers, it should last as long as is needed to achieve its objectives, but no longer.
· After each review, provide information to the pupil’s parents (and to the LA if the pupil has a statement) about the outcome of the review.
· Ensure the pupil is dual registered when directed off-site - they should be dual main registered at their school and dual subsidiary registered at their AP provider.

The end of a placement/reintegration

29. When the governing body of a school has secured AP for a pupil on a fixed-period exclusion, or has directed a pupil off-site to improve behaviour, it should have processes in place to reintegrate the pupil at the end of the placement, when he or she returns to the school (if/when this happens).
30. The governing body of a school should obtain from the provider a final report on progress made by the pupil during the placement including: academic attainment and progress, attendance records, and evidence of change in behaviour.  The governing body should seek the pupil’s views on the success of the placement, which may assist the school in deciding if and when to use that provider to support other pupils.

31. In the light of this information, the governing body of a school should plan for the pupil’s reintegration into the school.  This may include a discussion with the pupil’s parents, and/or setting specific objectives (for example, attendance or behaviour). 
32. If the placement does not end with reintegration into the school – for example, when a pupil reaches the end of Y11 while still in AP – the school should work with the provider to ensure that the young person can move on into suitable education, employment or training.  The school should collect and record information about the pupil’s next destination.  Commissioners may wish to use information about pupils’ destinations as an indicator of the quality of the AP.

Quality assessment of providers

33. Those commissioning places in AP – LAs, schools and PRUs – should ensure that the provision is of a high enough quality to meet the needs of their pupils.  
34. To assist themselves in doing this, they may wish to make local arrangements to assess providers in their area, and develop some form of directory that they can all use.  This could be developed by groups of schools, a LA or a PRU (in future also an AP Academy); how this is done is a matter for local decision.

Admissions policies for PRUs
35. LAs, working in consultation with management committees, should set the overall policy for admission to PRUs.  There should be clear criteria for admitting pupils, including those who are dual registered. Pupils should be dual registered when the school commissions the AP – with the pupil being dual main registered at their school and dual subsidiary registered at the AP provider.
The education of children with medical needs

36. This section refers to pupils in hospital receiving treatment, those unable to attend school because of a physical or medical condition, and those experiencing severe anxiety about attending school – though in the last case, education outside formal settings should generally be short-term, with a view to reintegration into mainstream education. Many children and young people also receive treatment in a community setting. With the focus on the provision in the community - this will increase.
37. A LA should have a clear written policy on how it will meet its responsibilities towards these children.

38. It is not set out in legislation at what point in a pupil’s illness he or she becomes the responsibility of the LA (under s19 of the Education Act 1996), as schools should provide support to pupils who are off school because of illness for a shorter period.  However, LAs should be ready to take responsibility for any pupil who will be prevented from attending school for 15 days or more, whether that is in one spell of absence, or the result of a recurrent illness which will lead to the loss of 15 or more days of education in a school year.

39. The LA must arrange for suitable education, which must be full-time education, unless the child’s illness means that full-time education would not be in his or her best interests.  Where this is the case, the LA should provide as much education as is appropriate given the child’s medical condition.

40. In the case of these children, full-time education need not all be face-to-face.  For example, it would not be suitable for a home tuition service to be providing 20-25 hours per week face-to-face.  In such cases, a full-time package of provision may consist of a mixture of face-to-face education and remote teaching.

41. There is no deadline in law by which LAs must have started to provide education for these children (unlike the case of excluded children, for whom provision must begin by the sixth day of an exclusion).  In some cases, it will not be clear from the outset that an absence will last more than 15 days, so the LA will not get involved until that becomes apparent.  However, where it is clear that an absence is likely to last more than 15 days, the LA should arrange provision by the sixth day, and earlier wherever possible.
42. The LA should engage with relevant services – health or education welfare, for example – to assess a pupil’s needs and how these may be met.
43. LAs should work closely with the pupil’s school throughout this process, and pupils should remain on the roll of their school until the end of the phase of education, unless it is clear that the pupil’s medical condition means that he or she is unlikely to return to school by the end of that phase.  In working with the school, the LA should try to ensure that the education provided – as far as is reasonably possible – is consistent with the subjects the pupil is studying and the school’s curriculum.  This should also enable the pupil’s return to school to be planned so that the transition back into school is smooth.
� Unless the pupil’s health means that full-time education would not be in his or her best interests.


� Section 19(1) of the Education Act 1996, as amended by section 3 of the Children, Schools and Families Act 2010.


� Section 19(2) of the Education Act 1996.


� Section 19(4A) as amended by section 47 of the Education Act 1997.


� Section 100 of the Education and Inspections Act 2006.


� Section 6A of the Education and Inspections Act 2006, introduced by the Education Act 2011.


� As defined in section 44 of the Education Act 2005.


� The Education (Short Stay Schools) (Closure) (England) Regulations 2010, SI 2010/1071.


� Also SI 2010/1071.


� The Education (Pupil Referral Units) (Management Committees etc) (England) Regulations 2007, SI 2007/2978.


� Both powers in section 29A of the Education Act 2002, introduced by the Education and Skills Act 2008.


� Section 53 of the Education Act 2011 created a new type of institution: the AP Academy (which includes Free Schools).


� There is an annual application process for those wishing to establish alternative provision Free Schools.


� Section 19(4A) of the Education Act 1996 relates to LAs’ conduct in discharging duties under section 19.  Section 100(4) of the Education and Inspections Act 2006 relates to how schools’ arrange education for pupils on fixed-period exclusions.  Section 29A relates to maintained schools’ use of off-site direction powers.





