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	1
	Executive Summary

	1.1
	This consultation involves the Department for Education's proposals to amend The Education (Independent School Standards) (England) Regulations 2010 (the "Regulations"). The target date for amendments to come into force is 1 September 2012, subject to satisfactory completion of regulatory and Parliamentary procedures. 

	1.2
	The main objective is to make changes to Schedule 1, Part 2 of the Regulations (the standards about the spiritual, moral, social and cultural development of pupils) to place some additional requirements on independent schools in order to address extremism concerns by aligning the expectations placed on independent schools with those placed on maintained schools. Changes are also being made to clarify that information can be provided in electronic format and the circumstances under which schools need to supply information to local authorities; to include new standards relating to early years education and premises requirements; and to correct out of date or redundant references.

	2
	Background and Context

	2.1
	The Secretary of State is legally obliged to prescribe standards for independent schools under section 157 the Education Act 2002, which sets out a list of areas to be covered. 

	2.2
	The current Regulations were made in 2010.

	2.3
	Schedule 1 of the Regulations sets out the detailed requirements for each area. The standards are in seven Parts:

Part 1: Quality of education provided
Part 2: Spiritual, moral, social and cultural development of pupils
Part 3: Welfare, health and safety of pupils
Part 4: Suitability of staff, supply staff, and proprietors
Part 5: Premises of and accommodation at schools
Part 6: Provision of information
Part 7: Manner in which complaints are to be handled

References throughout this document to a ‘Part' are to these Parts of 
Schedule 1

	2.4
	Full information on the registration of independent schools can be found on the Department's website at http://www.education.gov.uk/schools/leadership/typesofschools/independent
/a009053/registration-of-independent-schools

	2.5
	Part 4, which sets out requirements relating to the suitability of staff, has not been subject to review at this stage. It will be reviewed after the Protection of Freedoms Bill receives Royal Assent. 

	2.6
	Part 5 (premises of and accommodation at schools) is being revised at the same time as Parts 1 to 3 and 6 to 7 but this follows a separate consultation exercise (see paragraph 3.22).

	3
	The Proposals

	3.1
	An additional standard is proposed for Part 1 (quality of education provided) to permit DfE to continue to exercise effective regulatory oversight for early years settings in the event that any independent school in future falls outside the scope of the learning and development provisions set out in the Early Years Foundation Stage.

	3.2
	Changes are proposed to Part 2 to strengthen the standard in order to address extremism, implement the Government's Prevent Strategy and to align the expectations placed on independent schools with those placed on maintained schools. 

	3.3
	Parts 3 and 4 will be updated to require the implementation of effective policies on bullying and health and safety compliance.

	3.4
	We also propose a new standard in Part 3 setting a general requirement for premises to secure the welfare, health and safety of pupils. This will be included if proposed changes to Part 5, subject to a separate consultation covering the premises in maintained and independent schools, are implemented.    

	3.5
	We propose small changes to two standards within Part 6. The first is to clarify that the requirement for schools to provide an annual financial account for local authority funded pupils excludes free early year education funding. The second is to clarify that the requirement to provide information for an annual statement to local authorities only applies to pupils with a statement funded by the local authority. 


	3.6
	We propose to include a definition of "provided" and amend some standards to refer to this definition within Parts 6 and 7 to clarify that electronic communication is an alternative to traditional methods of transmission of information.   

	3.7
	We also propose to amend the Regulations to correct outdated references to the National Minimum Standards for Boarding Schools and the National Minimum Standards for Residential Special Schools, which were updated in September 2011.  These changes affect the definition section (regulation 2), Part 4 and
 Part 7.

	3.8
	Part 1 – New early years requirement
Independent schools are subject to the Early Years Foundation Stage (EYFS) introduced by the Childcare Act 2006. Since September 2008 the statutory framework for the EYFS has been mandatory for all schools and early years providers attended by young children (which means children from birth to 1 September falling after the child's fifth birthday). The term 'early years provider' also covers independent schools providing childcare for young children, who must meet the learning, development and welfare requirements set out in the EYFS, which can be found at:

 http://www.education.gov.uk/childrenandyoungpeople/earlylearningandchildcare
/delivery/education

	3.9
	Section 157(1A) of the 2002 Education Act was inserted by the Childcare Act 2006 and provides that the Regulations do not apply to early years provision for pupils at an independent school who are under the age of 3 and that separate requirements are imposed under Part 3 of the Childcare Act 2006. We are not proposing to make any changes to these arrangements.

	3.10
	The Regulations apply to young children who have attained the age of 3 in independent schools unless otherwise specified (for example, Part 1, paragraph 2(2)(a) relating to the breadth of the curriculum which only applies to pupils of compulsory school age). Dame Claire Tickell's review of EYFS recommended in 2011 that independent schools should be able to seek exemption from the learning and development requirements of EYFS where there is evidence of high quality and parental support for the approach, and a means of being confident that quality would be maintained.  Independent schools granted an exemption would no longer be required to meet the EYFS learning and development requirements. 

	3.11
	The EYFS exemption recommendations are still under consideration and further consultation with key parties is still needed. If exemptions are implemented, the provisions in the Regulations relating to quality of education would need to cover educational opportunities for children under compulsory school age. We propose that an additional standard will be added to Part 1 (quality of education provided) to secure regulatory oversight for the education of children aged from 3 until they reach compulsory school age in the event any exemptions are agreed. 

	3.12
	Proposed new standard: Where the school has pupils below compulsory school age, a programme of activities which is appropriate to their educational needs in relation to personal, social, emotional and physical development and communication and linguistic skills.
Question: Do you agree that this additional standard adequately ensures that appropriate standards will be required in relation to the education of children aged from 3 until they reach compulsory school age? If not why not?

	3.13
	Part 2 - Requirements for preventing extremism
Part 2 relates to the spiritual, moral, social and cultural development of pupils. The proposed changes address concerns about extremism being promoted in schools. The intention is to clarify existing requirements and place some additional requirements on independent schools. These include promoting fundamental British values, respecting the civil and criminal law and presenting political issues in a balanced way.

	3.14
	Paragraph 10.20 of the Government's Prevent strategy notes that concerns have been raised about the clarity and robustness of the current standard. It is believed that as a result of these shortcomings there are cases where inspectorates have been unable to highlight failings in schools where there was evidence to suggest that the curriculum and teaching might be extremist in intent. This is of particular concern because reporting from a range of sources has suggested that extremism may be more of a problem within some independent schools than in state-funded schools. The proposed changes to Part 2 will help ensure that extremism, intolerance and teaching that undermines democracy and the rule of law are challenged within independent schools. Inspectorates will in future be better able to identify and report on extremism if these changes are made.  

The full text of the Prevent strategy can be found at: 
http://www.homeoffice.gov.uk/publications/counter-terrorism/prevent
/prevent-strategy/prevent-strategy-review?view=nary 

	3.15
	We are making substantive changes to Part 2 and reordering the existing provisions. Substantive changes are underlined in the text below:

 5.  The standard about the spiritual, moral, social and cultural development of pupils at the school is met if the proprietor:
(a) ensures that principles are promoted which-
(i) enable pupils to develop their self-knowledge, self-esteem and self-confidence;

(ii) enable pupils to distinguish right from wrong and to respect the civil and criminal law;
(iii) encourage pupils to accept responsibility for their behaviour, show initiative and understand how they can contribute to community life the lives of those living and working in the locality in which the school is situated;
(iv) provide pupils with a broad general knowledge of public institutions and services in England; 
(v) assist pupils to acquire an appreciation of and respect for their own and other cultures in a way that promotes tolerance and harmony between different cultural traditions; and
(vi) encourage pupils to respect fundamental British values including democracy, the rule of law, individual liberty and mutual respect, and tolerance of those with different faiths and beliefs; 
(b) precludes the promotion of partisan political views in the teaching of any subject in the school; and
(c) ensures that where political issues are brought to the attention of pupils-
(i) while they are in attendance at the school;
(ii) while they are taking part in extra-curricular activities which are provided or organised by or on behalf of the school; or
(iii) in the promotion at the school, including through the distribution of promotional material, of extra-curricular activities taking place at the school or elsewhere;
they are offered a balanced presentation of opposing views.

	3.16
	Paragraph 5(a)(ii)

The current provision refers to pupils being enabled to respect ‘the law'. The proposed change clarifies that this standard refers to the civil and criminal law, as opposed to religious law. This change does not stop schools from promoting respect for any religious law which may relate to the school's ethos, but the approach must be consistent with the requirement to enable pupils to show respect  for the civil and criminal law.

	3.17
	Paragraph 5(a)(iii)

The current provision refers to encouraging pupils to understand how they can contribute to community life.  The proposed change to the standard is designed to ensure that schools interpret ‘community' as those people living or working in the same area, irrespective of their religion or culture.

	3.18
	Paragraph 5(a)(vi)

The current standard promotes tolerance for those of different cultural traditions but does not specifically address diversity of religious faith, or values of democracy and the rule of law. This proposed change will ensure that schools promote respect for values that are an important safeguard against extremism. The definition of ‘fundamental British values' is taken from the definition of extremism articulated in the Prevent Strategy, and includes democracy, the rule of law, individual liberty and mutual respect, and tolerance of those with different faiths and beliefs.  

	3.19
	Paragraphs 5(b) and 5(c)

The proposed new standard will seek to avoid political bias in school activities and is based on requirements applying to maintained school set out in sections 406 and 407 of the Education Act 1996. These requirements already apply to Academies under their funding agreements with the Secretary of State.

 The text of the Education Act 1996 can be found at:

http://www.legislation.gov.uk/ukpga/1996/56/contents
Question: Do you agree that these proposed changes provide adequate safeguards against the promotion of extremism in schools? If not why not? 
Question: Do you believe that any of the proposed changes to the standard are unnecessary, or should be changed from the draft text? If so, please explain why.
Question: We envisage that a small number of schools are likely to need to review their curriculum; do you agree and can you estimate how many?  
Question: For schools that will need to review their curriculum, could you estimate the costs of review?
Question: We believe there will be intangible benefits for pupils and wider community - do you agree, and if so what will these benefits be?


	3.20
	Part 3 - Welfare
Part 3 covers provisions relating to the welfare, health and safety of pupils. The standards in this Part contain some outdated references to departmental guidance which has been replaced with less prescriptive advice. A letter was issued on 30 September 2011 to all independent schools and representative associations within the sector to notify them of changes and provide links to current departmental advice. The on-line version of the Regulations has also been updated to include links to the current relevant departmental guidance/advice and can be found via this link

 http://www.education.gov.uk/schools/leadership/typesofschools/independent
/a009053/registration-of-independent-schools

	3.21
	Standard 10, relating to the anti-bullying policy requirements, has been redrafted to require schools to draw up and implement an effective anti-bullying strategy, rather than simply to have regard to guidance. Standards 11 and 12 relating to Health and Safety policy requirements have been combined and also redrafted to require schools to have and implement a written policy on compliance with health and safety laws, rather than having regard to guidance.

Question: Do you agree that the changes are clear and that the standards will assist in ensuring the welfare of pupils? If not, why not? 

	3.22
	Part 3 - New standard to tie in with the revised premises standard
Proposals to replace the standard contained within Part 5 (relating to the premises of and accommodation at schools) and the Education (School Premises) Regulations 1999 (which apply to maintained schools) with simplified standards for both independent and maintained school premises have been consulted on separately. Ministers are considering the results of this consultation but the archived consultation documents can be found at: 

http://www.education.gov.uk/consultations/index.cfm?action
=conResults&consultationId=1784&external=no&menu=3

	3.23
	The proposed new premises requirements simplify the more prescriptive requirements contained in the current standard. If the simplified premises standards are adopted, it is proposed that the Regulations be augmented to include a new overarching welfare, health and safety standard relating to premises. This will require schools to focus on the effect that the standard of premises has on the welfare, health and safety of pupils.   

	3.24
	Proposed new standard:
The standard in this paragraph is met if the proprietor ensures that the school premises and accommodation are adequate for the welfare, health and safety of pupils. 
Question: Do you agree this adequately covers the requirements to ensure that premises are safe for pupils and will enable inspectors to highlight instances where school premises place the welfare, health or safety of pupils at risk? If not why not?

	3.25
	Part 6 – amend technical errors in standards 24(h) and 24(i)
Part 6 specifies the provision of information requirements for independent schools and details the information to be ‘provided' or ‘made available' to parents of pupils and prospective pupils; inspectorates; the Secretary of State; and local authorities. To help schools to comply with these provisions a table will be provided on the ‘registration of independent schools' website setting out the information required.

We have also identified two technical errors relating to the supply of financial information to local authorities which should be corrected.

	3.26
	Standard 24(h) requires schools to supply income and expenditure details to a local authority which has funded a pupil.  Local authorities receive funding for the free early education entitlement from central government through the Dedicated Schools Grant. It was not intended that this standard should apply to the large numbers of pupils funded for the free early education entitlement and it should be made explicit that this standard excludes them. Local authorities make their own arrangements for the provision of information on the use of funding provided for the free early education entitlement. 

	3.27
	Proposed redraft of standard 24(h):
‘where a pupil wholly or partly funded by a local authority (except where funding is solely for the provision of free early education entitlement) is registered at the school, an annual account of income received and expenditure incurred by the school in respect of that pupil is provided to the local authority and, on request, to the Secretary of State;
Question: Do you agree that this revision is necessary and appropriate? If not, why not?

	3.28
	Standard 24(i) requires that where a pupil with a statement is registered at the school, such information as may reasonably be required for the purpose of the annual review of the statement is supplied to the responsible local authority.

There are instances where the parents of a child with a statement of Special Education Needs make their own arrangements for their child to go to an independent school of their choice and pay the fees, rather than the local authority. There is still a statement in place that may specify the nature and type of provision, equipment etc to be made available and the independent school may meet these needs, but in such cases the school will not be named in the statement. Since the school is not the one named in the statement it is inappropriate for this standard to require information to be provided to the local authority. Local authorities are still under a duty to review the statement annually and it is good practice for independent schools to assist local authorities in this process.

	3.29
	Proposed redraft of standard 24(i):

‘where a pupil with a statement funded by a local authority is registered at the school, such information as may reasonably be required for the purpose of the annual review of the statement is provided to the responsible local authority.' 


Question: Do you agree that this revision is necessary and appropriate? If not, why not?

	3.30
	Correcting outdated references
The National Minimum Standards for Boarding Schools ("Boarding NMS") and the National Minimum Standards for Residential Special Schools (the "Residential Special Schools NMS") were updated in September 2011. 

	3.31
	The Regulations are to be amended to refer to the current version of the Boarding NMS and Residential Special School NMS publications in 
regulation 2. 

	3.32
	Additionally, the references to the NMS publications contained in Part 4, relating to the suitability of staff, supply staff and proprietors have been updated (standards 19(2)(e) and 20(2)(e)).

	3.33
	There are also references to the NMS in Part 7, which deals with the manner in which complaints are handled.  Standard 25(l) currently refers to Boarding NMS 5 and Residential Special School NMS 4.  These have been replaced by NMS 18 in both the Boarding NMS and Residential Special School NMS, which simply refer back to compliance with relevant regulatory standards, making standard 25(l) redundant. We propose to remove it.

	3.34
	Clarifying when information can be provided electronically
We have been asked to make it clear, in particular within Part 6, that information can be provided electronically where parents provide the school with a valid electronic mail address. We anticipate this will save schools the costs of printing and postage and ensure documents are communicated more quickly.

	3.35
	We are therefore proposing a new definition of ‘provided' in regulation 2(4), as set out below. The wording is intended to cover not only electronic mail transmission but also the use of links to websites where the information can be downloaded.

(1) In these Regulations, where an element of a standard is information or a document being "provided" to a person, that element of the standard is met-
(a) where the person has provided the school with a valid electronic mail address, by sending to that address-

(i) the information or a copy of the document in electronic form; or

(ii) the address for an internet website where the information or a copy of the document can be downloaded; 
in which case the information or copy of the document must be available for inspection on the school's premises during the school day; or
(b) by sending or giving the information or a copy of the document to the person.

	3.36
	This means that the following pieces of information in Parts 6 and 7 may in future be provided electronically:

· 24(c): complaints procedure ‘provided' where no school website is available

· 24(d) and (e): copy of inspection report ‘provided' to each parent

· 24(f): annual written report of each pupil's progress and attainment in main subject areas 'provided' to parents 

· 24(h): where a pupil is wholly funded by a local authority, annual account of income received and expenditure incurred 'provided' to local authority 

· 24(i): where a pupil with a statement is funded by a local authority information required for annual review of statement 'provided' to local authority

· 25(i)(i): complaint panel findings and recommendations

Question: Do you agree that this revision will result in administrative savings for schools? If yes, it would be useful if respondents quantify how often schools currently ‘provide' information in paper format and potential savings of electronic transmission (printing and postage of material).

	3.37
	Conclusion
Question: Do you agree that:
a)     the overall changes to the Regulations will assist schools, inspectorates and associations in understanding what is expected of them? 
b)     there will be small administrative costs to review the revised Regulations when made? It would be helpful if respondents could estimate the costs.

	4
	How To Respond

	4.1
	Consultation responses can be completed online at www.education.gov.uk/consultations
by emailing: IndependentSchoolStandards.CONSULTATION@education.gsi.gov.uk




 or by downloading a response form which should be completed and sent to:

Theresa Hoggart
Independent Education and Boarding Team
Ground Floor, Area F
Department for Education
Mowden Hall
Darlington
DL3 9BG

	5
	Additional Copies

	5.1
	Additional copies are available electronically and can be downloaded from the Department for Education consultation website at:  http://www.education.gov.uk/consultations 

	6
	Plans for making results public

	6.1
	The results of the consultation and the Department's response will be published on the DfE e-consultation website  (www.education.gov.uk/consultations ) in Autumn 2012.


