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4.1a Welfare requirements notices: childminding and childcare
Complaints, investigation and enforcement handbook: statutory enforcement actions
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Introduction
1. Welfare requirements are an important step in enforcing the law, and are part of the enforcement tariff that we use to regulate childminders and childcare providers registered on the Early Years Register. A welfare requirements notice sets out the actions that a provider must take by a certain date to meet the Statutory Framework for the Early Years Foundation Stage for childminders and childcare providers.
 
2. The aim of a welfare requirements notice is to remedy a specific matter rather than place a general obligation on a provider to continue to meet the relevant statutory framework. The Childcare Act 2006
 requires providers to meet the Statutory Framework for the Early Years Foundation Stage. 

3. A provider commits an offence if they do not take the action(s) set out in a welfare requirements notice within the specified time. We can prosecute providers who do not take the action required in a legal notice.

4. We do not have any power to issue a welfare requirements notice to a provider registered on either the compulsory or voluntary part of the Childcare Register.
5. We serve welfare requirements notices under regulation 10 of the Early Years Foundation Stage (Welfare Requirements) Regulations 2012.
 
When to serve a welfare requirements notice
6. We only serve welfare requirements notices when we have evidence of a breach or breaches of the Statutory Framework for the Early Years Foundation Stage. 
7. We do not need to serve a welfare requirements notice prior to bringing criminal proceedings for other offences, such as a failure to comply with the conditions of registration.
8. We may serve a welfare requirements notice for the first breach of the Early Years Foundation Stage. However, depending on the severity of the breach and circumstances of the case, we may also employ non-statutory actions at this stage, in line with our enforcement policy and escalating tariff.
Decision to serve a welfare requirements 
9. At an inspection or investigation visit where the inspector is considering recommending a welfare requirements notice, the inspector must tell the provider that this is an option open to us and that it is an offence not to comply with the requirements of a statutory notice. However, the inspector must not tell the provider that we will definitely serve such a notice, as the final decision is made at a compliance, investigation and enforcement (CIE) case review. 

10. The decision to serve a welfare requirements notice must:

· be based on documentary evidence that shows the failure to comply, including inspection or investigation evidence, photographs and provider records – copies or originals 
take into account what action, if any, we would take if a provider fails to comply with the notice – if the matter is not serious enough to take any further action, such as prosecution or cancellation, then it is not appropriate to serve a notice.
11. We must record each failure to comply with the Early Years Foundation Stage on the regulatory support application (RSA) and the reasons for the decision. 
Drafting a welfare requirements notice 
12. We generate the notice from the RSA. We issue one notice, if possible, where the timescales for completion of each action are the same. We issue separate notices where the dates for completion of the actions are different. 
13. When drafting a notice there are specific legal requirements that we include. These are, as a minimum:

· how the provider is failing, or has failed, to comply with the legal welfare requirements 
· the steps the provider needs to take to comply with the legal welfare requirements, or to prevent the re-occurrence of the failure 

the period of time in which the provider must complete each action. 
14. We include as much evidence of the failure to comply as is necessary to prove that the breach has occurred. We do not include a history of problems at the setting, but concentrate on the evidence relating to the breach or breaches listed on the notice.
15. In setting the actions that the provider must take, we should not use terms such as ‘immediately’ or ‘upon receipt’. We must include a precise date by which the provider must take the action and allow a minimum period of 24 hours for a provider to take urgent action.
16. We record welfare requirements notices by the number of individual notices we serve rather than by individual actions set or contained within a notice.
17. An inspector cannot issue a welfare requirements notice linked to a failure to comply with learning and development requirements. Where there is a failure to meet learning and development requirements, the inspector must first issue a notice to improve, including non-statutory actions for improvement. Where there is no or insufficient improvement within a reasonable time, the inspector must refer the case to the CIE team which must consider taking steps to cancel the registration. 
Serving a welfare requirements notice 
18. We serve all welfare requirements notices to the registered person at the last known address notified to us for the purposes of receiving correspondence. This may be the registered address or the provider’s home address. 
19. We can either serve the notice in person or send the notice by registered post or recorded delivery. If we require a provider to take certain action urgently, for example by making a pond in the garden safe, then we will deliver the notice by hand, so that the provider is able to take the urgent action and comply with the timescale set. Otherwise, the provider may fail to comply with the notice before we have served it. In some cases, we may decide to serve the notice by process server. When we serve a notice by post, we record this information on the RSA. 
20. A notice is effectively served on the day in which the registered person receives it. If the notice is returned to us by Royal Mail, then we must try to locate the provider and serve the notice to them. As long as we have made every effort to serve the notice to the correct address we treat the notice as effectively served . In cases where we have evidence that we have served the notice correctly, the court will presume that service of the notice took place. The onus is on the provider to prove the contrary.

21. Occasionally it is appropriate to serve a notice using a process server. We contact one of the private solicitors used by Ofsted to obtain details of a reputable process server.
Follow-up visits 
22. We normally conduct a visit to assess compliance with the notice. This is to make sure that the provider has met each specified action within the prescribed timescale. Where we set a number of actions on a statutory notice, or serve multiple statutory notices with different completion dates, then we schedule follow-up visits for each date or notice. We aim to complete follow-up visits the day after the specified completion date for each action or notice, or at the very latest within five working days of that date. 

23. Exceptionally we may decide not to carry out a follow-up visit to check that the provider has met a specific action. We only do this where we are certain that the provider has complied through written evidence, for example if the requirement was for them to produce a qualifications certificate. In such cases we may accept written confirmation that the provider has taken the required action, accompanied by documentary evidence such as an original certificate or a copy of a required procedure. We must record on the RSA the reasons why it was not necessary to visit.

24. When following up the actions on a welfare requirements notice, we must consider what action the provider has taken and whether this means they have complied with the action set out in the notice. If this is the case then we will tell the provider that we are satisfied that they have complied with the notice and confirm this in writing. 
25. At any time during the monitoring of a welfare requirements notice, we can take further action against a provider in line with our escalating tariff if they fail to comply with legal requirements. Although it is an offence to fail to comply with a welfare requirements notice, we may cancel a registration on this ground instead of prosecuting the provider if we consider this is appropriate. 
26. We can only prosecute a person for not complying with an action required in a notice by the date set in that notice. We cannot rely on a welfare requirements notice for prosecution purposes when the provider has complied with the actions set out in the notice by the date specified but thereafter fails to comply on the same point at a later date. In such circumstances, we must serve a new welfare requirements notice or consider other forms of enforcement action in line with our escalating tariff.
27. If the provider has complied with the actions set out in the notice, but during a visit we observe a different failure, then this does not constitute a failure to comply with the notice. We consider what action, if any, we need to take about the additional failure, including whether to serve a further welfare requirements notice. We may use a pattern of non-compliance as general evidence of unsuitability for continued registration and this may lead to a notice of intention to cancel the registration.

28. We cannot take action against a provider for failing to comply with a welfare requirements notice until the time for completion of the actions set out in the notice has expired. However, if we receive information that suggests children are at risk of harm, or significant harm, we can take alternative enforcement action, including suspension or cancellation of registration, even if a welfare requirements notice has not expired.
29. If a provider has failed to comply with the notice, we caution the provider, in line with the Police and Criminal Evidence Act 1984 Codes of Practice,
 and invite the person to an interview under caution. Following the interview, we consider what action we should take in a case review. This may include:
· writing to the provider informing them that the failure is an offence – in exceptional circumstances we may allow a further period of time for the provider to take steps to put matters right
· issuing a simple caution or warning letter, in lieu of a prosecution

· prosecuting the provider for the failure to comply with the notice

· issuing a notice to cancel the registration

considering applying to a magistrate for an emergency order to cancel registration or impose or vary conditions of registration.

30. A provider must comply fully with each action set out in a welfare requirements notice within the deadline specified for each action in that same notice. Partially complying with the actions, or complying with some but not all of them, is not sufficient. We do not have to wait for the last specified deadline on a notice to expire but can take action in relation to each failure.

31. Childminders and childcare providers who are registered on the Early Years Register have the right to make written representation to us if we make a decision to prosecute for failure to comply with a welfare requirements notice. The representation may take into account the reason why the provider failed to comply with the welfare requirements notice, the extent of the failure to comply and the impact of the failure on the welfare and safety of the children. A provider has one month from the date on which we make a decision to prosecute in which to make representation to us against our decision. 
� Statutory Framework for the Early Years Foundation Stage, Department for Education, 2012; � HYPERLINK "https://www.education.gov.uk/publications/standard/AllPublications/Page1/DFE-00023-2012" ��www.education.gov.uk/publications/standard/AllPublications/Page1/DFE-00023-2012�.


� Childcare Act 2006; � HYPERLINK "http://www.legislation.gov.uk/ukpga/2006/21/contents" ��www.legislation.gov.uk/ukpga/2006/21/contents�.


� Early Years Foundation Stage (Welfare Requirements) Regulations 2012; � HYPERLINK "http://www.legislation.gov.uk/uksi/2012/938/made" ��www.legislation.gov.uk/uksi/2012/938/made�.


� Police and Criminal Evidence Act 1984 Codes of Practice; � HYPERLINK "http://www.homeoffice.gov.uk/police/powers/pace-codes/" ��www.homeoffice.gov.uk/police/powers/pace-codes/�.
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Investigating and enforcing compliance: our powers and principles of investigation


