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4.3a Cancellation of registration: childminding and childcare
Compliance, investigation and enforcement handbook: offences and statutory enforcement actions
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Introduction
1. This chapter sets out our policy on cancellation by notice and cancellation by emergency order. It also sets out our approach on twin-track cancellation, where we serve a notice of intention to cancel a person’s registration at the same time as applying to a magistrate to grant an emergency order to cancel the registration. This chapter of the handbook does not cover cancellation of registration (only) for:

· non-payment of the fee – this process is handled separately by Ofsted’s fees team
no children on roll.

2. There are two routes available to us to cancel a person’s registration:

· issuing a notice (of intention/decision) 
making an application to a magistrate for an emergency order.
3. We do not take action to cancel a person’s registration unless we have clear and compelling evidence that: this is the only option available to us; and the individual is no longer suitable for registration because they cannot or will not meet the requirements for registration. We always hold a compliance, investigation and enforcement (CIE) case review to consider the case for cancellation of registration. Registered providers may object to a notice of intention to cancel their registration (see the chapter ‘Objections: childminding and childcare’; www.ofsted.gov.uk/resources/120275). They can appeal against our decision to the First Tier Tribunal (Health, Education and Social Care Chamber) (‘the Tribunal’), whichever route we use to cancel their registration. 
4. The Tribunal will assess whether the step is proportionate and appropriate, because we have considered and tried other methods before taking steps to cancel registration or because the concerns are so significant that cancellation is appropriate to safeguard children.
5. We must maintain a full audit trail, including minutes of meetings with the registered person and letters sent to them, to demonstrate the efforts we have made to resolve issues before taking action to cancel the registration. We record this information in ‘case comments’ on the regulatory support application (RSA) database.

Making the decision
6. If a registered person fails to satisfy any of the legal requirements, we can determine that the person is no longer suitable for registration. The law states that if a registered person ceases to be suitable, by failing to satisfy one of the requirements, the registration authority ‘… may cancel the registration’. This is a discretionary power; we do not have to cancel. This does not apply where a childminder or childcare provider becomes disqualified from registration. In these cases, we do not have a discretionary power; we must take steps to cancel the registration.

7. The grounds for cancelling the registration of a childminder or childcare provider are set out in the Childcare Act 2006, section 68. We may cancel the registration of a person under section 68(2) (a)–(e), section 68(3) and (4), or section 68(5).
 We must cancel the registration if the provider has become disqualified from registration by regulations under the Childcare Act 2006 section 75.

8. In all other cases there are a number of courses of action, other than cancellation, that are available to us – see the information on escalating tariffs in the chapter ‘The legal basis of our work and our options for ensuring compliance’; (www.ofsted.gov.uk/resources/120259).

9. Before we take steps to cancel a registration, we must be satisfied that the evidence meets the required standard of proof, which is the balance of probability. This standard of proof is met when it is more likely that a proposition is true than it is not true. Those responsible for considering cancelling a registration must be satisfied about the level of evidence before agreeing to serve any notice.

10. We normally only decide to cancel a registration after we have followed a course of escalating actions which require the registered person to put matters right, and when the registered person has continually failed to carry these out. However, there may be occasions where children are at immediate risk of harm and we decide to cancel the registration immediately, without taking any previous action.
11. We consider whether the well-being of the children who are looked after by that provider is best served by the cancellation of the registration. We consider both the short and long-term impact on the children and balance this against the short and long-term impact of cancelling registration.

12. In all cases, we convene a CIE case review to: 
· test if our reasons for cancelling the registration are sufficient to withstand the scrutiny of the Tribunal at appeal

· enable the decision-maker to decide, as appropriate, whether to cancel the registration
· test if our reasons and evidence will support an emergency application to a magistrate and the scrutiny of the magistrate
· collate sufficient documentation for the divisional manager to brief the director, if appropriate, on the intended action
decide on the frequency of monitoring visits if the registered provider appeals to the Tribunal.
13. If we decide to cancel the registration of a provider registered on the voluntary part of the Childcare Register, he or she still can provide care for which registration is not compulsory. However, we may consider whether the reasons for the cancellation meet the threshold for making a referral to the Independent Safeguarding Authority for consideration on the list of people who should be barred from working with children or vulnerable adults.
 We refer individuals to the Independent Safeguarding Authority for inclusion on the list where we consider they have harmed a child or placed a child at risk of harm. We do this after the notice of decision takes effect. 
Cancelling a registration by notice
14. We cancel a registration by notice unless there are grounds to make an application to a magistrate for an emergency order to cancel the registration and the criteria for emergency cancellation are met – see the section ‘Emergency cancellation of registration’ below and the chapter ‘Taking Emergency action’. A notice of intention to cancel provides notification of our proposed step.
15. A provider may resign their registration at any time before we serve a notice to cancel.

The notice of intention to cancel
16. We serve notices of intention to cancel registration under the Childcare Act 2006, section 73(2).
 We serve such notices in writing. We give our reasons in the notice for intending to cancel the registration and we inform the person of their rights to object to our action. The person is entitled to have an objection considered before we make our decision. See the chapter ‘Objections:  childminding and childcare’; (www.ofsted.gov.uk/resources/120275).
17. We serve notices either by hand or send them by registered mail or recorded delivery. We may serve a notice on a registered childminder or childcare provider electronically if the person has informed us of his/her willingness to receive notices electronically and has provided an address suitable for that purpose. Our policy is to confirm all notices served electronically in writing.
18. The notice of intention includes:
· the reasons for the intention
· the exact part of the Statutory Framework for the Early Years Foundation Stage

· The Childcare (General Childcare Register) Regulations 2008 and Amendment Regulations 2012
 
· an overview of our evidence to support our action
· the consequences of cancellation (disqualification)
the registered person’s right to object, in accordance with the Childcare Act 2006, section 73.
19. We use a standard template for notices of intention (and decision) to ensure that our notices are consistent and that providers are clear about the reason for our action, the legal basis for our action and the options available to them. However, we write each notice according to the circumstances of the individual case and tell the provider in the notice precisely why we are cancelling their registration.
20. In some cases, after having issued the notice of intention to cancel, we may receive further information which strengthens our reasons for cancellation. When we wish to use this additional evidence, we must issue a fresh notice of intention, which sets all the reasons for cancellation including the additional reasons. If we do not give a person enough information about the reasons, then the person may reasonably argue that he or she did not have fair notice of the issues and was consequently unable to lodge an informed objection. See the chapter ‘Objections: childminding and childcare’; (www.ofsted.gov.uk/resources/120275).
Notice of decision

21. We cannot issue a notice of decision to cancel the registration until the time allowed for an objection has passed after effective service of the notice of intention on the individual. 

22. The notice of decision issued after an objection will include why we have decided to take the step, including any matters considered during the objection. 
23. The notice of decision must include information about the provider’s right to appeal against our decision to the Tribunal. (http://www.ofsted.gov.uk/resources/120274).

Monitoring visits pending an appeal hearing
24. The registered person remains registered until 28 days after service of the notice of decision or, where there is an appeal, until the appeal is determined. If the registered person informs us that they do not intend to appeal to the Tribunal, the decision takes effect at that point, or at the point any appeal to the Tribunal is determined. An appeal may take some months to process so we consider carrying out monitoring visits during that time. We determine the frequency of monitoring visits at the case review when we take the decision to cancel and following subsequent visits or additional information made available to us. During this interim period, if we have reason to believe that children’s welfare is at risk, or that children are suffering or likely to suffer significant harm, we consider either emergency cancellation or whether it is appropriate to suspend the registration.
25. If we decide to suspend the registration of a childminder or childcare provider, at the same time as taking the step to cancel the registration, pending the outcome of the Tribunal decision, we monitor the registered provider’s compliance with the suspension, but do not carry out an inspection – see the chapter ‘Suspension of registration: childminding and childcare’; (www.ofsted.gov.uk/resources/120271). 

26. We give feedback to the provider as well as the manager at the end of each monitoring visit. The feedback is factual, based on what we observe or are told during the visit. However, we do not give feedback if we gather evidence that we first need to consider in a CIE case review, for example where there are concerns sufficient to consider an application for emergency cancellation. We can present evidence obtained during the monitoring visit to the Tribunal hearing or to a magistrate if we decide that we need to take emergency action to cancel.
27. If we find evidence on a monitoring visit that the registered person is making significant progress, we must consider whether cancellation of the registration is still appropriate. This is because the Tribunal may uphold an appeal where the person has made improvements between the issue of the notice of decision and the appeal. If we decide not to defend the appeal, we inform the Tribunal of the reason for such a decision, namely that we believe the registered person has made significant progress and that the decision to cancel the registration is no longer appropriate.
28. We do not carry out monitoring visits after the cancellation has taken effect but we do visit if we believe unregistered care is being provided (see the chapter ‘Unregistered services: childminding and childcare’; (www.ofsted.gov.uk/resources/120279).
Emergency cancellation of registration and twin-track cancellation

29. Emergency cancellation takes effect immediately. For further information, please refer to the chapter ‘Taking emergency action: childminding and childcare’; (www.ofsted.gov.uk/resources/120244).
30. There is no legal obstacle to pursuing a twin-track cancellation. 
There may be occasions where we serve a notice of intention to cancel and then find, on a subsequent monitoring visit, that care has deteriorated to a level where we believe there is a serious risk to a child and the criteria for emergency cancellation are met. We may then decide to seek an emergency order. The Tribunal accepted the twin-track approach in Odubamowo v Ofsted, where the President of the Tribunal ordered the consolidation of the registered provider’s two appeals.
31. In such cases, the notice of intention and decision to cancel process does not lapse if we obtain an emergency order to cancel the registration. We continue to process the cancellation under the Childcare Act 2006. If an emergency order is made, the cancellation is effective immediately but it is still subject to appeal to the Tribunal. 

32. We may serve a notice of intention to cancel, at the same time as seeking cancellation by emergency order, where we believe that:
· there is there a serious risk to the life, health or well-being of a child; or 

· a child is suffering or likely to suffer significant harm; and
the registered person is also no longer suitable for registration.
33. This is because, in the event of the registered person appealing against the emergency cancellation, even if we cannot demonstrate to the Tribunal’s satisfaction that the criteria for emergency cancellation are met, we may convince the Tribunal that the registered provider is no longer suitable for registration. We can apply to the Tribunal to hear both appeals together. This saves time and costs. It also ensures that the Tribunal considers all the relevant evidence.
34. If we decide to issue a notice of intention to cancel after obtaining an emergency order cancelling registration but before an appeal is heard, we will issue the notice as soon as is reasonably possible. This will allow the Tribunal to hear appeals against both decisions at the same time. 

� Childcare Act 2006, section 68; � HYPERLINK "http://www.legislation.gov.uk/ukpga/2006/21/section/68" ��www.legislation.gov.uk/ukpga/2006/21/section/68�.


� Protection of Children Act 1999; �HYPERLINK "http://www.legislation.gov.uk/ukpga/1999/14/contents"��www.legislation.gov.uk/ukpga/1999/14/contents�.


� Childcare Act 2006, section 70, voluntary removal from register; � HYPERLINK "http://www.legislation.gov.uk/ukpga/2006/21/section/70" ��www.legislation.gov.uk/ukpga/2006/21/section/70�.


� Childcare Act 2006, section 73(2); � HYPERLINK "http://www.legislation.gov.uk/ukpga/2006/21/section/73" ��www.legislation.gov.uk/ukpga/2006/21/section/73�.


� Statutory Framework for the Early Years Foundation Stage, Department for Education, 2012; �HYPERLINK "https://www.education.gov.uk/publications/standard/AllPublications/Page1/DFE-00023-2012"��www.education.gov.uk/publications/standard/AllPublications/Page1/DFE-00023-2012�.


� The Childcare (General Childcare Register) Regulations 2008 and Amendment Regulations 2012; � HYPERLINK "http://www.legislation.gov.uk/uksi/2008/975/contents/made" ��www.legislation.gov.uk/uksi/2008/975/contents/made�.
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