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Appearing as a witness

Introduction
1. In some cases, registered persons or applicants for registration may appeal to the First-tier (Health, Education and Social Care Chamber) (the Tribunal) against the decisions we make. This chapter covers: 

· the timescales for appeals, responding to appeals, preparing for and dealing with the outcome of the appeal hearing
appearing as a witness at a Tribunal or court including appearing as a witness for another agency.

2. Applicants and registered persons may appeal against our decision to:

· refuse registration
· cancel registration
· impose (unless at registration where there is no right of appeal), vary or remove conditions of registration
· refuse a request to vary or remove conditions of registration
· refuse to grant consent to waive disqualification

suspend registration (childminders and childcare providers)
3. In addition, providers may appeal to the Tribunal against an emergency order made by a magistrate to:

· cancel a registration
· vary or remove a condition of registration
impose a new condition of registration
. 

Timescales for people to appeal against our decision
	Appeals against:
	Type of provider/applicant:
	Timeframe for appeals:

	our decision to cancel registration
	childminders
childcare providers

	28 days after service of the notice of decision

	our decision to impose, vary or remove conditions of registration
	childminders
childcare providers

	28 days after service of the notice of decision

	our decision to refuse a request to vary or remove conditions of registration
	childminders
childcare providers

	28 days after service of the notice of decision

	an order made by a magistrate to cancel registration
	childminders
childcare providers

	28 days after order is made by magistrate

	an order made by a magistrate to vary, impose or remove a condition of registration
	childminders
childcare providers

	28 days after order is made by magistrate

	our decision to refuse to grant consent to waive disqualification
	childminders
childcare providers

	28 days after service of the notice of decision

	our decision to refuse registration as a childminder or childcare provider
	applicant for childminder
applicant for childcare provider
	three months after service of the notice of decision

	a notice of suspension of registration
	childminders
childcare providers
	10 working days after service


4. The Tribunal counts the time limit in which to apply for an appeal from the first working day after we serve the notice
. This means that if the provider/applicant receives a notice on a Saturday, the period begins on the following Monday. 

5. We may apply to the Tribunal to expedite an appeal. In these cases, the Principle Judge may contact the provider before making a decision to expedite. The Tribunal will notify us of their decision and the date they will hear the appeal. 

Appeals to the Tribunal
6. The Tribunal hears all the appeals made against a decision we make, or a decision of a Magistrate made by emergency order – see ‘Taking emergency action’ (www.ofsted.gov.uk/resources/120244). It is based in Darlington, but holds hearings around the country. Its `rule of thumb’ is that if the appellant has to travel for more than one and a half hours to reach the Tribunal building, it will hold the hearing in a location nearer to the appellant. We must travel to wherever the hearing is taking place. 

7. Applicants or registered providers must make their appeal in writing by letter or email to: 
Tribunals Service: Care Standards,
Mowden Hall, Staindrop Road,
Darlington, 
DL3 9BG. 
Telephone: 01325 392712 or fax 01325 391045. 
The email address is: cst@tribunals.gsi.gov.uk
8. On receiving an appeal, the Secretary of the Tribunal will send the information from the person appealing (the appellant) to us. We must respond to the Tribunal within the timescales set out in the section below.
9. We decide on receiving notice of an appeal whether to defend that appeal and confirm our decision to the Tribunal. 

Initial response to the Tribunal in the event of an appeal

10. On receiving notice of an appeal, we must complete the form provided by the Tribunal, return it to the Secretary of the Tribunal and prepare the necessary documents. We must consult as appropriate with the legal services team in Ofsted – see Legal advice, www.ofsted.gov.uk/resources/120269. 
11. The draft response must include:

· an acknowledgement that we have received the copy of the application for appeal
· confirmation that we oppose the application (see section below on Strike outs) or the decision that we will not defend the appeal
· a brief outline of the reason we are opposing the appeal
· the name and address of the solicitor representing us 

· a copy of the written notice of decision/suspension notice
a copy of any order made by a magistrate and a copy of the statement.

12. If we do not respond to the information from the Secretary of the Tribunal within the appointed timescale, we run the risk of taking no further part in the proceedings. This means that the Tribunal can decide the outcome of the appeal without hearing our defence. The Tribunal may also consider that we have acted unreasonably in conducting our part of the proceedings and make an order for us to cover the appellant’s costs.

Strike outs
13. In certain circumstances, we may apply to the Tribunal to strike out an appeal. This might include cases where the time allowed for an appeal has expired, or the basis of the appeal is outside our powers; for example where we cannot consider an application to waive disqualification because the person is included on the list of people barred from working with children, which is held by the Independent Safeguarding Authority. This is beyond our powers; the individual does not have a right of appeal against our duty to refuse or cancel registration in these circumstances.
The grounds for applying for a strike out are set in rule 8(1) to (5) of The First-tier Tribunal (Health, Education and Social Care Chamber) Rules 2008 (http://www.legislation.gov.uk/uksi/2008/2699/contents/made#pt2-l1g8). 

14. We must not apply to the Tribunal to strike out an appeal if we have evidence that we did not serve the notice in accordance with the Childcare Act 2006, section 93, and the Interpretation Act 1978 section 7.

15. When we think there are grounds for seeking to have an appeal struck out, the CIE team manages the process, including obtaining any necessary legal advice.

Responding to notification of an appeal

16. The Secretary to the Tribunal writes to us once she or he has received our response, and asks us : 

· for the name and address of any witnesses, the nature of their evidence and whether we wish the Tribunal to consider additional witness evidence

· whether we wish the Tribunal to give directions, or whether we wish for a preliminary hearing for directions
 
· for a provisional estimate of the time we require to present our case
for the earliest date by which we consider we will be able to prepare our case. This is unlikely to be the date on which the hearing will begin.

17. The CIE team, in consultation with our legal advisor, prepares the response to a request and sends it to the Secretary within:

three working days of receipt of an appeal against:
· suspension of registration as a childminder or childcare provider 

magistrate’s order for emergency cancellation of registration or variation of conditions of registration

20 working days of receipt – in relation to all other appeals.
18. The Secretary to the Tribunal sends copies of the appellant’s information to us and ours to them. If on viewing the information we wish to amend or add to any of our information, we must send this to the Secretary within five working days of receipt.

19. In the case of an appeal against a decision to suspend a registration, the Tribunal judge may make directions prior to receiving any response from us, and may issue them with the initial notification of the appeal.
Preparation for the Tribunal hearing

20. The timescales for action will vary. If either party has asked for a directions hearing, or if the Principle Judge or nominated chair considers it necessary to hold a telephone management hearing, then timescales will be agreed or imposed. 

21. If there is not a telephone management hearing, the Principle Judge or nominated chair will direct when the Tribunal should receive the documents or witness statements or other material relied on by both parties. The directions may also require the other party to receive these items by a set date. We must liaise with the appellant or their representative when asked to do so by the Tribunal in order to agree directions as far as possible ahead of any telephone management hearing.  
22. The CIE team must: 

· advise all inspectors and other witnesses for our side of any set dates and timescales once the Principle Judge of the Tribunal or nominated chair has made directions
· arrange for each inspector identified to prepare statements, setting completion dates (taking advice from legal advisors as necessary), and also arrange for non-Ofsted witnesses to prepare statements 

· check all statements for consistency; the purpose is to achieve consistency in the evidence provided and identify any possible weaknesses in the evidence

· make sure that if one witness refers to another witness, the second witness has included a comparable point in her or his statement; for example, where two inspectors visit a provider and one refers to the other having a conversation with a provider, the person having the conversation needs to include evidence of it

· arrange for duplicate Criminal Records Bureau disclosures where necessary – the Criminal Records Bureau can provide an exact copy of any disclosure previously requested by us

complete a cover sheet for the information going to the Tribunal. 

23. Our solicitor completes the bundle (package of documentation we submit to the Tribunal) and arranges for the transfer of documents to the Tribunal and other parties, in line with the guidance issued by the Tribunal. 
The hearing 

Burden of proof

24. In the case of a registered provider, the burden of proof normally rests with us to show that our decision is correct as set out in the relevant legislation. It is our responsibility to demonstrate that a registered provider is no longer suitable for registration or that our decision is appropriate in the circumstances; for example why we are imposing a condition on the registration. We must be able to provide sufficient evidence to support our decision, including evidence that the provider has not met the requirements or relevant regulations.

25. In the case of an applicant for registration appealing against a decision to refuse registration, the law places the burden of proof on the applicant to demonstrate her or his suitability.
Being available for the hearing

26. The provisional timescale for presentation of evidence can change, depending on any cross examination by the appellant or questioning by Tribunal members. We must ensure that colleagues and witnesses are available to give evidence when called. The Tribunal may call witnesses earlier or later than the anticipated time, possibly even on an earlier or subsequent day. 

The evidence
27. The hearing does not limit evidence to events that occurred up to the time we made the decision to take enforcement action. The Tribunal will consider any evidence we gather following our decision. The Tribunal decided this course of action in C v Ofsted and refers to it in subsequent hearings.
 For example, in the decision to cancel a registration, the Tribunal will consider action taken by the provider after we made our decision. We normally carry out monitoring visits before the appeal hearing, as these allow us to provide recent evidence about the setting or registered provider. Monitoring visits also enable us to maintain contact with the provider.
28. We may call all witnesses if necessary, including witnesses other than our employees or inspectors employed by inspection service providers on our behalf, where our case relies on, or refers to, their evidence. This might include for example, the police, a member of local authority children’s services or the health and safety executive. Witness statements carry greater weight when the witness is available for cross-examination.
 However, the telephone management hearing usually decides whether a witness needs to appear. If the opposing party states that they do not wish to cross-examine that witness, based on their statement, then they do not need to be called personally.

Disclosure

29. We are required to disclose all relevant documents to the Tribunal. This is likely to include CIE case review notes and notes from inspection visits, as well as correspondence sent by us to the appellant, and other agencies involved in the case.

After the hearing
The outcome
30. The Tribunal will tell both parties about its decision. In oral hearings, the Tribunal may choose to tell both parties of its decision verbally, or reserve its decision while considering the facts and submissions. Both parties receive a copy of the recorded decision signed and dated by the chair. The decision takes effect on the date on which the Tribunal makes it.

31. If the Tribunal’s decision is to vary or add conditions to the registration, we seek to make certain that the wording of any varied or new conditions excludes named individuals and that the context of any varied or new conditions also follows on from the existing text of the certificate. We raise this at the hearing if necessary. However, the final decision rests with the Tribunal. 
32. We must record the decision on the regulatory support application (RSA) database. If the Tribunal decides that a registration should continue, but with amended conditions, then we must issue a new certificate of registration with the conditions as set out by the Tribunal. We do not need to send a new notice of intention in these cases. 

A review of the Tribunal decision

33. In certain circumstances we, or the appellant, may apply to the Principle Judge of the Tribunal for a review of the Tribunal’s decision
. The grounds for making an application for a review are that:

· the Tribunal decision was wrongly made, as a result of an error on the part of the Tribunal staff

there is an error of law.
34. We must make an application to the Principle Judge no later than 28 working days after receiving the decision. We must take legal advice before making an application.

35. A review of the Tribunal’s decision is different from an appeal against the decision to the Upper Tribunal.

Appeals to the Upper Tribunal 

36. We only consider an appeal to the Upper Tribunal in exceptional cases. 

37. Our solicitor or barrister will discuss with us whether there are grounds for appeal. If we wish to appeal against a decision of the Tribunal, we must first ask the Tribunal for permission. If they give permission to appeal, the Upper Tribunal will hear the appeal. If the Tribunal does not give permission, then we can appeal directly to the Upper Tribunal. We must follow this process in order to appeal to the Upper Tribunal. 

38. We must make any appeal to the Upper Tribunal within one month of the date on which the Tribunal makes a decision to grant or refuse permission to appeal.
 The same applies in the case of a provider or applicant for registration who also have the same rights to make such an appeal.

Appearing as a witness

39. We may be required to attend as witness at an appeal hearing heard before the Tribunal or at a court case when we are taking prosecution action.
Giving a written statement

40. We provide written statements about the case and the actions taken for the court or Tribunal using the witness statement template on our regulatory support application (RSA) database. 

41. The witness writes the statement as a record of what was seen by them, or how and what factors the witness took into account when making the decision. The witness must sign the statement and keep a copy. The court or Tribunal will often refer back to the statement. The court or Tribunal may require answers to questions about the statement.
Acting as a witness for other agencies

42. Occasionally, other authorities, agencies or individuals who are prosecuting or taking action before a Court may ask an Ofsted employee to provide a statement and act as a witness. The agency may prepare the statement by writing down what we tell them, but the witness must sign the statement as a true record. Ask for a copy of the statement in case you are called to give evidence later; this can be many months after the event. Usually, the other agency is legally represented, but you may not meet the legal representative of the agency until the day of the hearing. However, we do not use our own barrister or solicitor. When we appear as a professional witness, we explain the remit of our role, the legislation that underpins our work and how an incident relates to this. We provide an account of what we saw or heard or did, but we do not speculate on the circumstances of the case.
Tribunals

43. Tribunals are normally less formal than courts. For example, panel members, solicitors and barristers do not usually wear robes at Tribunal hearings. Tribunals may also allow witnesses to be present during the hearing and listen to the evidence of other witnesses, although they may exclude a witness if any party asks the witness to be excluded until they have given their evidence.
Courts
44. Magistrates’ Courts hear prosecutions. They are usually in the area where the person or provider who is being prosecuted lives, although this is not always the case.  A legally trained District Judge may chair the court, or one of a panel of three lay magistrates who are members of the local community. The clerk to the court advises lay magistrates on legal issues. 
45. Crown Courts hear the more serious criminal prosecutions or deal with defendants referred to them by a Magistrates Court for sentencing. County Courts hear civil cases. 
46. We may act as a witness when asked in any of these courts. The CIE team can provide guidance on acting as a witness.
� A decision made under the Childcare (Disqualification) Regulations 2009, regulation 8 (� HYPERLINK "http://www.legislation.gov.uk/uksi/2007/723/contents/made" �http://www.legislation.gov.uk/uksi/2007/723/contents/made�). Appeals made under the Childcare Act 2006, section 74(2) (� HYPERLINK "http://www.legislation.gov.uk/ukpga/2006/21/contents#pt3-ch5-pb3-l1g74" �http://www.legislation.gov.uk/ukpga/2006/21/contents#pt3-ch5-pb3-l1g74�


� We may apply to a magistrate for an emergency order under the Childcare Act 2006, section 72 (� HYPERLINK "http://www.legislation.gov.uk/ukpga/2006/21/contents#pt3-ch5-pb2-l1g72" �http://www.legislation.gov.uk/ukpga/2006/21/contents#pt3-ch5-pb2-l1g72�). 


� The First-Tier Tribunal (Health, Education and Social Care Chamber) Rules 2008, rule 1, defines a working day as “any day except a Saturday or Sunday, Christmas Day, Good Friday or a bank holiday under section 1 of the Banking and Financial Dealings Act 1971.”


� Counsel advice is that a notice is not deemed to have effect where there is evidence to prove that the registered person or applicant did not receive that notice, even where that notice is served correctly under the provisions of the Childcare Act 2006 (� HYPERLINK "http://www.legislation.gov.uk/ukpga/2006/21/contents" �http://www.legislation.gov.uk/ukpga/2006/21/contents�); the Care Standards Act 2000 (� HYPERLINK "http://www.legislation.gov.uk/ukpga/2000/14/contents" �http://www.legislation.gov.uk/ukpga/2000/14/contents�); and the Interpretations Act 1978, section 7 (� HYPERLINK "http://www.legislation.gov.uk/ukpga/1978/30" �http://www.legislation.gov.uk/ukpga/1978/30�). 


We must send all documentation in accordance with the information assurance requirements.


� A directions hearing is where the court or Tribunal set the actions and timescales that both parties must adhere to, prior to the Tribunal hearing.


� �HYPERLINK "http://www.ofsted.gov.uk/resources/memorandum-of-understanding-between-ofsted-and-first-tier-tribunal-of-health-education-and-social-ca"��www.ofsted.gov.uk/resources/memorandum-of-understanding-between-ofsted-and-first-tier-tribunal-of-health-education-and-social-ca�.


� C v Ofsted [2002] 0087EY, paragraph 63; �HYPERLINK "http://www.carestandardstribunal.gov.uk/Public/View.aspx?ID=320"��www.carestandardstribunal.gov.uk/Public/View� 


�, �HYPERLINK "http://www.carestandardstribunal.gov.uk/Public/View.aspx?ID=320"��www.carestandardstribunal.gov.uk/Public/View.aspx?ID=320�.


� The Tribunal Procedure (First-tier Tribunal) (Health, Education and Social Care Chamber) Rules 2008, rule 49, � HYPERLINK "http://www.legislation.gov.uk/uksi/2008/2699/contents/made" �http://www.legislation.gov.uk/uksi/2008/2699/contents/made�.


� The Tribunal Procedure (Upper Tribunal) Rules 2008, rule 21(3)(b), � HYPERLINK "http://www.opsi.gov.uk/si/si2008/uksi_20082698_en_1" ��www.opsi.gov.uk/si/si2008/uksi_20082698_en_1�.
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The Compliance, Investigation and Enforcement handbook is available on the Ofsted website, www.ofsted.gov.uk/resources/ciehandbook.

