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1.3 Thresholds: childminding, childcare and children’s social care
Compliance, investigation and enforcement handbook: powers, principles and making decisions
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Statutory suspension

Childminders and childcare providers 

1. We suspend the registration of a childminder or childcare provider if:

we reasonably believe that the continued provision of childcare by the registered person to any child may expose such a child to a risk of harm.

2. The purpose of suspension is:

· to allow time for an investigation into the risk of harm to children; or

to allow time for steps to be taken to reduce or eliminate the risk of harm to children.

3. The initial period of suspension is six weeks.

Extension of suspension 


4. If we cannot complete our investigation within the prescribed six-week period, we may extend the suspension. In this case, the extended suspension should not be for a continuous period exceeding 12 weeks in total, unless the one of the situations outlined in paragraph 5 or 6 applies.

5. We may extend the suspension if we decide to take action against the registered person to cancel their registration, either by notice or by emergency application to a magistrate, and are waiting for the court to consider the application.

6. In some cases, we may not be able to complete our investigation for reasons beyond our control, for example where we are not the lead investigating agency. In these cases, we may extend the suspension further.

7. We do not have any powers to suspend the registration of a children’s social care provider.

Issuing a notice restricting accommodation

Children’s home or residential family centre providers

8. We issue a notice restricting accommodation in a children’s home or residential family centre if:

we reasonably believe that there is a risk of harm to a child or young person if we do not restrict the accommodation. 

9. The purpose of restricting accommodation is:

· to allow time for an investigation into the risk of harm to children; or

to allow time for steps to be taken to reduce or eliminate the risk of harm to children.

10. There may be limited circumstances where we restrict accommodation for reasons that do not fit the above criteria.

11. The initial period of restriction of accommodation is usually six weeks.

Extension of restrictions on accommodation 


12. If necessary, we can restrict accommodation for a further period of six weeks. We will only consider restricting accommodation beyond 12 weeks if:

· the provider has not taken appropriate steps to reduce the risk of harm to children to an acceptable level – this may occur, for example, where there is partial damage to a property, for instance by water or fire, and repairs are not complete, or there are building works underway at the premises

there is an ongoing section 47 investigation concerning a child who is, or was, living in the children’s home or residential family centre and there is insufficient evidence to suggest the risk of harm to children is reduced to an acceptable level if we do not take this action. 

13. However, if we decide to restrict accommodation beyond 12 weeks, we will also consider whether additional and/or alternative action is appropriate.

Enforcement notices

Childminders

14. An enforcement notice is a legal letter that we send to a person that tells him or her that they cannot provide childminding without being registered with us. Failure to comply with the notice is an offence.

15. We issue an enforcement notice if we have reason to believe that:

a person is providing childminding for which registration is required without being registered with us

and/or

a person has not complied with our written request that he or she ceases to act as a childminder without being registered with us.

16. The law does not give us the power to issue an enforcement notice to a childcare provider or children’s social care provider. It is an offence to provide childcare or children’s social care without registration, where that care requires registration.

Statutory notices

17. Welfare requirements and compliance notices set out the actions that a provider must take by a certain date to meet the Statutory Framework for the Early Years Foundation Stage (childminders and childcare providers)
 or relevant regulations for children’s social care providers.

Early years childminders and childcare providers

18. We issue a welfare requirements notice if:

we consider that an early years provider has failed, or is failing, to comply with one or more of the welfare requirements in the Statutory Framework for the Early Years Foundation Stage
and

the early years provider has failed to meet any actions set in a notice to improve

or

we consider that it is  appropriate to issue a welfare requirements notice, after considering all other options.

Children’s social care providers

19. We issue a compliance notice if:

we consider that the registered person is failing or has failed to comply with a requirement imposed in relation to the establishment or agency

or

we consider that the registered person has contravened or failed to comply with the relevant regulations

and

we have previously set an action and the registered person has not taken appropriate steps to meet the regulations

or

the non-compliance is so serious or wide-ranging that it is appropriate to issue a statutory requirement notice, after considering all other options.

Conditions of registration

20. We may impose conditions on a person’s registration if other enforcement action (recommendations, requirements or warning letters) has failed to achieve, or is unlikely to achieve, the outcome needed within a reasonable timescale. We do not impose conditions of registration that are already covered elsewhere by the requirements for registration, for example the requirements set out in the Statutory Framework for the Early Years Foundation Stage. 
Prosecutions

21. There are a number of offences in law for which we are the prosecuting authority. In all cases, we will invite a person to an interview under a Police and Criminal Evidence Act 1984 caution
 – see the chapter ‘Prosecutions’.
22. If a person refuses to attend an interview under the Police and Criminal Evidence Act 1984 it does not prevent us taking action to prosecute that person if he or she has committed an offence – see ‘Prosecutions’.
General prosecution thresholds

23. We ensure we can apply each of our five general prosecution thresholds, listed below, before deciding to prosecute for any offence. In addition, individual thresholds apply to each particular offence. Our five general prosecution thresholds are:

· the registered person has committed an offence 

· the person committed the offence within the last three years

· we begin proceedings within six months from the date on which evidence, sufficient in our opinion to warrant the proceedings, becomes known to us

· there is sufficient and reliable evidence to support a prosecution according to the standard of proof needed

prosecution is in the public interest – we consider whether other enforcement action  will achieve the required outcome when deciding whether prosecution is in the public interest.

24. The Code of Practice for Crown Prosecutors gives more information when considering the evidential stage and the public interest stage.

Acting as a childminder without registration while a notice of enforcement is in place

25. We can prosecute a person who, without reasonable excuse, acts as a childminder without registration if we:

can apply each of the five general prosecution thresholds (see above)

and

have previously written to ask the person to stop providing childcare for children under eight on domestic premises for reward, and told them that they must register with us if they wish to act as a childminder (unless there were grounds for issuing an enforcement notice immediately)

and/or

have before 1 September 2008 served the person with an enforcement notice which is still current, and with which they have failed to comply

or

served the person with an enforcement notice after 1 September 2008 that we have not revoked, and the person continues to act as a childminder.

Providing childcare for children under eight without registration on domestic or non-domestic premises

26. We can prosecute a person who provides childcare for children aged under eight on domestic or non-domestic premises, if we:

can apply each of the five general prosecution thresholds (see above)
and have reason to believe that:

the provider is looking after children aged under eight, without reasonable excuse, without being registered with us and does not immediately stop providing the care.

Providing children’s social care without registration

27. We can prosecute a person who provides or manages children’s social care services without registration, where registration is required, if we:

can apply each of the five general prosecution thresholds (see above)
and have reason to believe that:

· the provider is operating a children’s social care service without registration, and did not immediately stop providing the service

a person is managing the children’s social care service without being registered.

28. This applies to both the registered provider of children’s social care and the registered manager.

Acting as a childminder or providing childcare whilst suspended

29. We can prosecute a person for providing childminding or childcare provision whilst suspended if we:

can apply each of the five general prosecution thresholds (see above)

and

have served the notice of suspension correctly

and

have reason to believe that the registered person continues to act as a childminder or childcare provider whilst suspended

and

consider that the registered person has not offered a reasonable excuse for their action.

30. A person who is registered on the voluntary part of the Childcare Register can continue to operate services for children, which do not require compulsory registration, while suspended.

Intentionally obstructing a person carrying out their statutory duties

31. We can prosecute a person who intentionally obstructs an inspector in carrying out their statutory duties under the Childcare Act 2006 or the Care Standards Act 2000 if:

· we can apply each of the five general prosecution thresholds (see above)

· any action we took was appropriate and within our prescribed duties

taking this action is necessary to enable us to carry out our statutory duties and deter obstruction in the future.
 
32. This does not apply to providers registered on the voluntary part of the Childcare Register.

Disqualification

Providing childminding, childcare provision or children’s social care while disqualified, or managing such a provision

33. It is an offence to provide childminding, childcare or children’s social care provision while disqualified.
 It is also an offence to be directly concerned in the management of, or have a financial interest in, a children’s home, or to be directly concerned in the management of a childcare provision if disqualified. We will prosecute a person in these cases if:

we can apply each of the five general prosecution thresholds (see above) and the person refuses to cease providing, or being involved in, the service

or

the person applies for a waiver/written consent but we refuse the request, and an appeal to the First Tier Tribunal (Health, Education and Social Care Chamber)
 is not upheld, but the person continues to operate their service.

Employing a person who is disqualified from registration

34. We can prosecute a person if they knowingly employ a person in connection with the provision of childminding or childcare who is disqualified. We will prosecute a person if he or she employs a disqualified person in a children’s home. We will do this if:

· we can apply each of the five general prosecution thresholds (see above)

the registered person employed the individual knowing that the person is disqualified.

Failing to disclose information relating to a disqualification

35. We can prosecute a person if they fail to comply with any requirement to disclose information related to any order, offence or other matter that relates to disqualification. We will do this if:

· we can apply each of the five general prosecution thresholds

· we have evidence that the registered person, or a person living and/or working in the same household or employed to work with children is disqualified

· the registered childminder or childcare provider has not provided us with the relevant information as soon as practically possible and in any case within 14 days of him or her becoming aware of it

· the registered social care provider has not provided us with the relevant information without delay

· the registered childminder or childcare provider has not provided us with the relevant information within 14 days of when he or she could have become aware of it had he or she made reasonable enquiries

we consider that the registered social care provider has not offered a reasonable excuse for the action.

Failing to comply with the terms of a statutory notice

Early years childminders and childcare providers

36. We can prosecute an early years childminder or childcare provider if he or she fails to comply with a welfare requirements notice within the set timescale. We will do this if:

· we can apply each of the five general prosecution thresholds (see above)

service of the notice was effective.

Children’s social care providers

37. We can prosecute a children’s social care provider if he or she fails to comply with a compliance notice. We will do this if we:

· can apply each of the five general prosecution thresholds (see above)

have served the compliance notice correctly.

Failing to comply with any condition imposed on the registration

38. We can prosecute any provider for failing to comply with a condition of their registration if:

we can apply each of the five general prosecution thresholds (see above)

and

· we served the notices of intention and decision to impose or vary the condition correctly

· the period in which the registered person may appeal against the decision has expired

· there is sufficient evidence to show how the registered person failed to comply with the condition

we consider that the registered person has not offered a reasonable excuse for their action.

Failing to notify Ofsted of a significant or notifiable event

39. We can prosecute an early years or social care provider who fails to notify us of a significant or notifiable event as set out in regulations.
 We will do this if:

we can apply each of the five general prosecution thresholds (see above)

and

there is sufficient evidence to show that a notifiable event has occurred

and

there is no evidence to suggest that we have received notification as soon as reasonably possible, and in any case within 14 days of the provider becoming aware of it

and

· in relation to an early years provider, any time in which the registered person may make representation has expired

in relation to a children’s social care provider, there is no evidence to suggest that we have received the notification without delay.

40. This does not apply to providers registered on the Childcare Register.

Making a false or misleading statement

41. We can prosecute any person if he or she knowingly makes a statement which is false or misleading in a material respect. We will do this if we:

can apply each of the five general prosecution thresholds (see above)

and

have evidence to show that the statement in question is false or misleading

or

have evidence to show that the provider knowingly made the false or misleading statement in question.

Corporal punishment

42. We can prosecute a provider if, without reasonable excuse, in relation to a child in their care, they:

give corporal punishment

or

allow a person who cares or is in regular contact with a child to give corporal punishment

or

do not take sufficient steps to ensure that those who live with them, or who work on the premises, do not administer corporal punishment.

43. We can do this if:

we can apply each of the five general prosecution thresholds (see above)

and

we have sufficient evidence to prove beyond reasonable doubt that the event occurred

and

other enforcement action is unlikely to safeguard the welfare of children

and

there is sufficient evidence to prove beyond reasonable doubt that the event occurred and we consider that the registered person did not take steps, so far is reasonably practicable, to prevent this

or

there is sufficient and reasonable cause to believe that the registered person is not acting appropriately to prevent a reoccurrence of corporal punishment

or

there is insufficient evidence that the physical intervention was taken for reasons that include averting an immediate danger of personal injury to any person, or to manage a child’s behaviour if absolutely necessary. 

44. This does not apply to providers registered on the voluntary part of the Childcare Register.

Simple caution

45. We may issue a simple caution if:

the person admits the offence

and

there is a realistic prospect of a conviction

and

the offender understands the significance of a simple caution and gives informed consent to being formally cautioned

and

other enforcement action (for example an informal warning) is unlikely to be effective

and

prosecution would not be in the public interest.

Cancellation (non-emergency)

Childminders and other childcare providers

46. We cannot cancel the registration of a childminder or childcare provider if we have issued a welfare requirements notice to make any changes or additions to any services, equipment or premises, where the reason for cancellation is a failure to make the required changes and the time set has not expired.

47. We must cancel the registration of a childminder or childcare provider if:

the person has become disqualified from registration.

48. We may cancel the registration of a childminder or childcare provider if:

the registered person has ceased, or will cease, to satisfy the prescribed requirements for that registration type

and/or

the registered person has failed to comply with a condition of registration

and/or

· the registered person has failed to comply with a requirement set out in regulations


and/or

a childminder or childcare provider on the Early Years Register has failed to meet the legal requirements in the Statutory Framework for the Early Years Foundation Stage
and/or

the registered person has failed to pay the prescribed fee

and/or

· a registered childminder has not provided childminding for more than three years during which he or she was registered

other enforcement action (recommendations/actions/warning letters/welfare requirement notices) has failed to achieve, or is unlikely to achieve, the outcome needed within a reasonable timescale

and/or

successful prosecution is unlikely to achieve the safety and well-being of children

and/or

there is minimal evidence to suggest that the provider is acting purposefully to resolve the matter within a reasonable timescale

and/or

we consider that cancellation is the only way to assure the safety and well-being of children.

Children’s social care providers

49. We cannot cancel the registration of a children’s social care provider or manager if we have issued a compliance notice to make any changes or additions to any services, equipment or premises, where the reason for cancellation is a failure to make the required changes, and the time set has not expired.

50. We may cancel the registration of a children’s social care provider or manager if:

the registered person has been convicted of a relevant offence

and/or

any person is convicted of a relevant offence in relation to the establishment or agency

and/or

the agency or establishment is being, or has at any time been, carried on otherwise than in accordance with the relevant regulations

and/or

the registered person has failed to comply with a compliance notice

and/or 

the registered person has failed to pay a prescribed fee

and/or

other enforcement action (recommendations/actions/warning letters/compliance notices) has failed to achieve, or is unlikely to achieve, the outcome needed within a reasonable timescale

and/or

successful prosecution is unlikely to achieve the safety and well-being of children

and/or

there is minimal evidence to suggest that the provider is acting purposefully to resolve the matter within a reasonable timescale

and/or

we consider that cancellation is the only way to assure the safety and well-being of children.

Taking emergency action

51. In some cases, we may apply to a magistrate for an emergency order to take action against a provider. We may ask the magistrate to grant an order to:

· cancel the registration

· vary or remove conditions

impose conditions on the registration.

52. In the case of a childminder or childcare provider, we may take emergency action if:

we have evidence to show that any child who is being, or may be, looked after by that person is suffering or is likely to suffer significant harm

and

any other action is unlikely to reduce the risk of significant harm to the child with immediate effect

and

taking this action has a less detrimental effect on children than not taking this action.
53. In the case of children’s social care, we may take emergency action if:

we have evidence to show that unless an order is made there will be a serious risk to a person’s life, health or well-being

and

any other action is unlikely to reduce the risk to a person’s life, health or well-being

and

taking this action has a less detrimental effect on children than not taking this action.
� The Childcare (Early Years and General Childcare Registers) (Common Provisions) Regulations 2008, regulation 9; � HYPERLINK "http://www.opsi.gov.uk/si/si2008/uksi_20080976_en_1%23pt4-l1g9" �www.opsi.gov.uk/si/si2008/uksi_20080976_en_1#pt4-l1g9�.


� The purpose of suspension is set out in the Childcare (Early Years and General Childcare Registers) (Common Provisions) Regulations 2008, regulation 10(3); � HYPERLINK "http://www.opsi.gov.uk/si/si2008/uksi_20080976_en_1%23pt4-l1g10" �www.opsi.gov.uk/si/si2008/uksi_20080976_en_1#pt4-l1g10�.


� Cancellation of registration by notice is made under the Childcare Act 2006, section 68; � HYPERLINK "http://www.opsi.gov.uk/acts/acts2006/ukpga_20060021_en_5" \l "pt3-ch5-pb1-l1g68" �www.opsi.gov.uk/acts/acts2006/ukpga_20060021_en_5#pt3-ch5-pb1-l1g68�) cancellation by application to a magistrate for an emergency order is made under section 72 of the Act; � HYPERLINK "http://www.opsi.gov.uk/acts/acts2006/ukpga_20060021_en_6%23pt3-ch5-pb2-l1g72" �www.opsi.gov.uk/acts/acts2006/ukpga_20060021_en_6#pt3-ch5-pb2-l1g72�.


� The purpose of restricting accommodation is not a statutory provision set out in law but is Ofsted’s policy approach to the use of this power.


� The six-week time limit in not a statutory provision but is Ofsted’s policy approach to the use of this power. We may, in some circumstances, set a different expiry period where it is appropriate to the particular case. 


� Statutory Framework for the Early Years Foundation Stage is available at: � HYPERLINK "http://www.foundationyears.org.uk/early-years-foundation-stage-2012/" �www.foundationyears.org.uk/early-years-foundation-stage-2012�.


� Welfare requirements notices are issued under the Early Years Foundation Stage (Welfare Requirements) Regulations 2012, regulation 10; � HYPERLINK "http://www.legislation.gov.uk/uksi/2012/938/contents/made" �www.legislation.gov.uk/uksi/2012/938/contents/made�.


� We may issue a compliance notice against registered: children’s homes, residential family centres, voluntary adoption agencies, adoption support agencies and fostering agencies. 


� Compliance notices are issued under the Care Standards Act 2000, section 22A (power of the Chief Inspector to serve notice where a person is failing to comply with regulations)  � HYPERLINK "http://www.legislation.gov.uk/ukpga/2000/14/contents" �http://www.legislation.gov.uk/ukpga/2000/14/contents�





� Police and Criminal Evidence Act 1984; � HYPERLINK "http://www.legislation.gov.uk/ukpga/1984/60/contents" �www.legislation.gov.uk/ukpga/1984/60/contents�.


� Code of Practice for Crown Prosecutors; � HYPERLINK "http://www.cps.gov.uk/victims_witnesses/code.html" �www.cps.gov.uk/victims_witnesses/code.html�.


� We serve all notices in accordance with the Childcare Act 2006 and the Interpretation Act 1978; � HYPERLINK "http://www.opsi.gov.uk/RevisedStatutes/Acts/ukpga/1978/cukpga_19780030_en_1" �www.opsi.gov.uk/RevisedStatutes/Acts/ukpga/1978/cukpga_19780030_en_1�. We send all notices to the last known registered address, which was notified to us by the registered person. A notice is deemed to be effectively served unless the contrary intention appears. This is where we, or the person, can prove that they did not receive the notice.


� Childcare Act 2006; � HYPERLINK "http://www.opsi.gov.uk/ACTS/acts2006/ukpga_20060021_en_1" �www.opsi.gov.uk/ACTS/acts2006/ukpga_20060021_en_1�. The Care Standards Act 2000; � HYPERLINK "http://www.opsi.gov.uk/acts/acts2000/ukpga_20000014_en_1" �www.opsi.gov.uk/acts/acts2000/ukpga_20000014_en_1�.


� Powers of entry are set out in the Childcare Act 2006, section 77 for childcare; � HYPERLINK "http://www.opsi.gov.uk/acts/acts2006/ukpga_20060021_en_6" \l "pt3-ch5-pb5-l1g77" �www.opsi.gov.uk/acts/acts2006/ukpga_20060021_en_6#pt3-ch5-pb5-l1g77�; and the Care Standards Act 2000, sections 31 and 32 for children’s social care; � HYPERLINK "http://www.opsi.gov.uk/acts/acts2000/ukpga_20000014_en_3" \l "pt2-pb5-l1g31" �www.opsi.gov.uk/acts/acts2000/ukpga_20000014_en_3#pt2-pb5-l1g31�.


� Offences under the Childcare Act 2006, section 76 (� HYPERLINK "http://www.opsi.gov.uk/acts/acts2006/ukpga_20060021_en_6" \l "pt3-ch5-pb4-l1g76" �www.opsi.gov.uk/acts/acts2006/ukpga_20060021_en_6#pt3-ch5-pb4-l1g76�) and the Children Act 1989, sections 65 and 70 (� HYPERLINK "http://www.opsi.gov.uk/acts/acts1989/ukpga_19890041_en_12%23pt9-l1g70" �www.opsi.gov.uk/acts/acts1989/ukpga_19890041_en_12#pt9-l1g70�).


� For now the Chamber is not changing its email and website to reflect its new name,http://www.justice.gov.uk/tribunals/care-standards.


� A person is disqualified from providing childminding or childcare provision under the Childcare Act 2006, section 75: (� HYPERLINK "http://www.opsi.gov.uk/acts/acts2006/ukpga_20060021_en_6%23pt3-ch5-pb4-l1g75" �www.opsi.gov.uk/acts/acts2006/ukpga_20060021_en_6#pt3-ch5-pb4-l1g75�); a person is disqualified from providing children’s social care under the Children Act 1989, sections 65 and 68 (� HYPERLINK "http://www.opsi.gov.uk/acts/acts1989/ukpga_19890041_en_11%23pt8-l1g65" �www.opsi.gov.uk/acts/acts1989/ukpga_19890041_en_11#pt8-l1g65�).


� For early years childminding and other early years childcare provision, this is the Early Years Foundation Stage (Welfare Requirements) Regulations 2012 (as amended), regulation 12 (http://www.legislation.gov.uk/uksi/2007/1771/contents/made). For children’s social care providers this is the relevant regulations appropriate to the type of service they provide.


� This does not apply to residential family centres or adoption agencies.
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