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2.3 Making referrals to the Independent Safeguarding Authority: childminding, childcare and children’s social care
Compliance, investigation and enforcement handbook: powers, principles and making decisions
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Introduction

1. We have a statutory obligation to refer individuals to the Independent Safeguarding Authority for inclusion on the list of people who are barred from working with children and vulnerable adults (the Disclosure and Barring Service list).

2. We refer individuals for inclusion on the barred list where we have evidence of misconduct which resulted in harm to a child or young person or which placed a child or young person at risk of harm. 

3. The Independent Safeguarding Authority Board is responsible for making decisions about whether to include a person on the barred list.

When to make a referral

4. Section 35 of the Safeguarding Vulnerable Groups Act (SVGA) 2006, confirmed by the Protection of Freedoms Act 2012, places a duty on us to refer persons to the Independent Safeguarding Authority for inclusion on the list of people who are barred from working with children, where the following criteria are met:

· we have cancelled a provider’s registration, or would have done so if the person had not resigned (childminding and childcare) or made an application to cancel their registration (under section 15(1)(b) of the Care Standards Act 2000 – children’s social care) before we issued a notice of our intention or proposal to cancel

as set out in schedule 3, paragraph 4(1) of the SVGA, we believe the person has engaged in relevant conduct and satisfied the harm test.
5. We may also refer any individual who is, or has been, employed in regulated activities for inclusion on the list. The legal definition of regulated activity is set out in schedule 4, part 2 of the SVGA and in section 64 of the Protection of Freedoms Act.
6. In practice, we may decide to refer any of the following for inclusion on the list:

· registered persons

· people whose registration we have cancelled

· people who have resigned or been dismissed from a regulated activity

· people employed (even if unpaid) to work directly with children by a registered person

applicants for registration.

7. In some cases, we may decide to refer an individual for inclusion on the list before we have gathered all the evidence relating to misconduct. For example, we may do this where a childcare provider whose registration we have suspended due to allegations of child abuse resigns his or her registration before we have completed our investigation, or a social care provider applies for cancellation before we complete our investigation and we have not issued a notice of our proposal to cancel.

8. Employers have a statutory duty to refer individuals previously employed by them to the barred list if they consider that person is guilty of misconduct which harmed a child or young person or placed him or her at risk of harm. If we become aware that the registered person has not taken this step, we will make the referral ourselves.

9. Where a provider refers an individual to the list, we can forward any additional evidence we hold that may assist the Independent Safeguarding Authority in reaching a decision.

10. If the registered person fails to make a referral, we will investigate why the registered person did not do so, and whether the failure impacts on the registered person’s suitability or fitness to work with children.

Making the decision to refer to the Secretary of State

11. The decision to refer a person to the list is made by a principal officer in the compliance, investigation and enforcement team (CIE), following a case review. 

12. The Independent Safeguarding Authority considers each referral against the evidence available before deciding whether to include the individual on the list. In some cases, the Independent Safeguarding Authority may seek additional information from us. The Independent Safeguarding Authority must form an opinion about whether the individual is unsuitable to work with children and young people in the future. Once listed, the individual must not work in a regulated activity 

13. If the person is included on the list, the Independent Safeguarding Authority will confirm this in writing to us, and will inform the individual by letter. If the individual is placed on the ‘barred with representation’ list, they have the opportunity to make written representations to the Independent Safeguarding Authority Board against his or her inclusion on the list. The Independent Safeguarding Authority may pass representations made by the individual to us for comment. Similarly, the Independent Safeguarding Authority will forward all responses we submit to the individual for comment.

Making a referral

14. Once the CIE decides to refer a person to the Independent Safeguarding Authority for inclusion on the list, they complete the Independent Safeguarding Authority referral form. The form is available on the Independent Safeguarding Authority website: www.isa-gov.org.uk/default.aspx?page=397. The Independent Safeguarding Authority does not accept a referral by any other means.
� Protection of Freedoms Act 2012: � HYPERLINK "http://www.legislation.gov.uk/ukpga/2012/9/section/64/enacted" �www.legislation.gov.uk/ukpga/2012/9/section/64/enacted�; and 


Safeguarding Vulnerable Groups Act 2006: � HYPERLINK "http://www.legislation.gov.uk/ukpga/2006/47/contents" �www.legislation.gov.uk/ukpga/2006/47/contents�.
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