[image: image1.jpg]




3.1a Investigations: planning, carrying out the visit, recording and closing the investigation – childminding and childcare
Compliance, investigation and enforcement handbook: investigations
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Introduction 

1. This chapter sets out our approach when we need to investigate. It sets out the purpose of an investigation, how we plan the investigation, how we carry out the visit, what we tell providers, how we record the evidence and how we close the investigation before we inspect. It includes how we respond to and investigate information which indicates that unregistered care is being provided. 

2. Our standard response to information – other than that relating to unregistered care – that suggests a provider is not meeting the requirements of registration is to carry out an inspection. We conduct a risk assessment of the information to decide when to carry out an inspection. Occasionally, we must carry out an investigation. This is when we:

· receive information that requires us to liaise and/or work with other agencies, for example the police or local authority children’s services

· need to consider suspending the registration of a provider 
· need to take a formal statement from a provider or other person associated with the setting 

have reason to believe that care which requires registration is being provided on an unregistered basis. 

(Guidance on carrying out inspections, including those that result from information suggesting that a provider may not be meeting requirements, is available in the inspection guidance documents Conducting early years inspections
 and The evaluation schedule for inspections of registered early years provision).

3. The purpose of an investigation is to decide whether a registered person is complying with statutory requirements set out in legislation and the Statutory Framework for the Early Years Foundation Stage,
 any conditions of registration, or whether the person has committed an offence under the Childcare Act 2006 or the regulations.
 We do not investigate to prove or to disprove allegations, although in the course of an investigation, inspectors may come to a judgement about an allegation in order to establish whether there was any non-compliance with requirements for registration or whether care is taking place which requires registration. 
4. When we receive information that causes us to investigate before we inspect, we plan our course of action, including what we must do, when we need to do it and whether we should inform other agencies.

Preparing for the investigation

5. When we decide that information meets the criteria for investigation, we consider the factors we need to take into account in the investigation, including: 

· the impact of any non-compliance on children attending the setting and any other settings registered to the provider 

each aspect of possible non-compliance from the information available to us. 

6. We consider whether it is necessary for more than one inspector to carry out a visit by taking into account:

· whether the information suggests there is a risk of harm to children 

· the nature and severity of non-compliance 

· the location of the registered premises and the potential personal risks to staff and children 

· the size of the registered premises and number of staff who work there

· whether there is a history of concerns about the provider

· whether there is a history of complaints made by the registered person against us 

any other information known about the registered person or provision.

7. When we investigate a setting that is registered to a provider who has more than one registered setting, we consider whether the investigation and/or its outcome should extend to the other settings run by the registered provider. In addition, where the investigation involves a setting registered to a provider on our national provider scheme, the compliance, investigation and enforcement (CIE) team informs the national chain coordinator about our investigation. 

Planning the investigation
 
8. The inspector plans the investigation carefully in an investigation action plan to ensure that all relevant areas are covered, reviewing the plan regularly and amending it as necessary. The risk assessment forms the basis of the investigation plan. The investigation action plan identifies the reasons for the investigation, how it will proceed, the powers that the inspector needs to use to conduct the investigation and questions the inspector will ask (also see the chapter ‘Our powers and principles’).
.

Action plan

9. The inspector considers as necessary and records as appropriate in the action plan:

· whether the visit should be announced or unannounced (see below)

· what details of the concern to share with the relevant parties, including giving them sufficient information to be able to help the inspector with their investigation and to assist the registered provider to demonstrate how they can continue to meet the requirements of registration (the inspector records decisions not to share information on the concerns with all or certain individuals) 

· whether to contact or interview the person who reported the non-compliance to get more information about the concern. If the inspector decides to interview the person who provided the information, the inspector considers:

· where the interview will be carried out

· if there are any particular factors to take account of in deciding where and when to carry out the interview, the location and time and how to agree these with the person concerned

· whether to observe children in order to gain an understanding of what it is like for a child attending the setting

· whether to contact other persons identified in the initial information, such as other parents or children 

· which documents to see during the visit, such as the names of particular children against specific dates in the setting’s attendance register and whether there may be a need to seize documents or evidence or take photographs

· whether to undertake direct observations of, or interviews with, staff at the setting and, if so, which staff to observe and/or interview and whether the interviews need to take place in private

· the sequence of events, such as speaking with witnesses, visiting the setting, interviewing staff and interviewing the provider

· what action may be needed if the provider is non-compliant, including where the investigation may identify concerns about the welfare of children 

· whether it is appropriate to take a witness statement

· what else to see during the visit, the reasons for this and the key points to look for

· what to do if the provider refuses us entry into the setting
 – where a person persists in obstructing an inspector from entering premises, the inspector may seek assistance from the police in order to gain entry; in some cases, we may apply to a court for a warrant for a constable to assist 

whether it is likely that the investigation will lead to a prosecution for an offence – if so, we work in accordance with Police and Criminal Evidence Act 1984 (PACE) revised codes of practice.

10. When two inspectors visit, they decide and record in the action plan:

· who will take the lead

· whether they will work together during the visit or concentrate on separate areas of concern

· who will make notes

who will conduct any interviews.

11. We contact parents or other individuals if we wish to interview them as part of our investigation. We invite them to suggest a convenient time and location where we can interview them, although we have no powers to insist that a parent or other individual agrees to an interview. 
12. The inspector uses their professional judgement during the investigation to include any additional areas that come to light, or to amend lines of questioning based on the responses given. 

Drawing up lines of questioning in advance of the investigation 

13. The inspector plans lines of questioning so that he or she can gain information relevant to the investigation and result in evidence that allows us to decide whether a registered person is meeting the statutory requirements, and whether they have committed an offence under the Childcare Act 2006 or the relevant regulations – see ‘Prosecutions: childminding and childcare’ (www.ofsted.gov.uk/resources/ciehandbook).

14. The lines of questioning act as a guide and prompt during the visit. The inspector uses his or her professional judgement during the investigation and should not follow the plan as a rigid script, as responses may lead to other concerns and lines of questioning. The inspector must therefore be alert to any other issues that arise during their questioning and must ensure that they pursue these thoroughly as well as pursuing the planned lines of questioning.

15. If we are making a joint visit with another agency, the inspector plans questions that determine our part in the investigation and shares these plans with the other agency before the visit begins. We do this to ensure that both parties are clear about their roles and responsibilities. We also decide how information will be shared between the agencies after the visit and who will take the lead in keeping the other agency informed of progress in the investigation. The chapter ‘Responding to child protection concerns’ contains more information about our approach to joint visits.

16. The inspector also considers how to respond if the provider becomes distressed by the allegations. Inspectors are sensitive to distress and may withdraw for a short period of time, if appropriate and necessary. However, the inspector should make sure the distress does not divert them from collecting the necessary evidence. 

Announced and unannounced visits 

17. The inspector may carry out either an announced or unannounced investigation visit. We make a case-by-case decision in line with the following general principles. We carry out an:

· announced visit when it important for the provider to be ‘on site’ and in a position to respond to our enquiries

unannounced visit when we need to see the actual practice of staff in the setting and in particular how they are meeting the requirements of the Early Years Foundation Stage in delivering learning and care for children.

18. We may not always be able to give full details of why we wish to see the provider, for example if we intend to suspend a childminder or childcare provider due to child protection concerns and another agency is carrying out an investigation. However, we must give the registered person enough information for them to realise that we are visiting about a serious matter. 

19. When arriving for an investigation visit, either announced or unannounced, the inspector must ask to see the registered person, or in their absence the manager, introduce themselves and confirm their identity by showing the inspector identification and authorisation document. 

Providing information about the concern

20. We ask the manager to contact the registered provider if the registered provider is not present at the visit but we do not delay our investigation. We tell the registered person (where necessary through their nominated person) about any information we receive that suggests non-compliance and that may require them or us to take appropriate steps to eliminate risk and safeguard children. Our normal practice is to share all the information about the concern with the registered person so that they have sufficient information to be able to address the concern. In some cases, however, this may not be appropriate, for example if the allegation is about the registered person themselves, or sharing the information could compromise a criminal investigation. 
 

21. In most cases, we will share the concerns directly with the manager at the setting, unless the concern is about them, but we also tell the registered person or their nominated person so that they can respond appropriately, as the registered person is responsible for the setting. If the concern is about the manager at the setting, we only communicate with the registered person through their nominated/responsible individual. Where the concern is about someone who is the nominated person or another person/responsible individual who is part of the registered organisation providing the childcare, we communicate with someone else who represents that organisation, such as another director.

22. Other agencies, such as the police or local authority, may request that we do not share certain information with the individual under investigation. In these circumstances, we consider this request in conjunction with our regulatory duty and investigate as far as we can, being mindful that investigations from other agencies may overlap. In cases that involve other investigating agencies, we decide, where possible with the other agency, what information we can disclose and when we can share that information with the registered provider.

23. Unless it will jeopardise the investigation of the police or another agency, the inspector will:

· advise the registered person and, where appropriate, the manager that we are carrying out a formal investigation into possible non-compliance

explain the situation as fully as possible, by covering the nature of the information that we have received which led to the visit, and an outline of the investigation process – the inspector does not reveal the source of the information, nor confirm or deny any guesses about the source of the information. 

24. When telling the registered person and/or the manager about the investigation, we make it clear that our role is to investigate whether or not the registered person is meeting statutory requirements and remains suitable for registration. The form the investigation takes depends on nature of the information we have received. 

25. Where a registered person or manager refuses to cooperate, the inspector must explain our powers under the Childcare Act 2006 to enter premises. We must consider whether the provider is committing an offence by obstructing the inspector in their duties. If the inspector believes the registered person is obstructing them, they consider whether it is appropriate to issue the person with a caution under the Police and Criminal Evidence Act 1984. This is because it is an offence to obstruct an inspector in carrying out their statutory duties.
 In these cases, the inspector must record sufficient evidence relating to the offence. See the section on ‘The Police and Criminal Evidence Act 1984’ in the chapter ‘Prosecutions’ (www.ofsted.gov.uk/resources/ciehandbook). 

Recording evidence

26. The inspector must make notes throughout the visit in the agreed format, recording all evidence that demonstrates that either the provider is meeting requirements or is failing to comply with legal requirements. This is to ensure we can make an appropriate decision on the next steps including any statutory or non-statutory action in relation to the failure. The evidence must:

· be sufficient in quantity and range to describe the investigation, including planning, methodology and findings about the specific requirements subject to investigation

· support any enforcement outcomes

provide a record, which underpins and secures the judgements.

When the inspector judges that they need photographic evidence or to seize physical evidence, they must record the details in their Ofsted pocket notebook in line with Home Office guidance – see the section on ‘The Police and Criminal Evidence Act 1984’ in the chapter ‘Prosecutions’. (www.ofsted.gov.uk/resources/ciehandbook).

Providing feedback

27. The inspector will summarise the information at appropriate times during the investigation and share this with the provider/manager. This helps the inspector to consider other matters as they emerge, to pursue other lines of questioning and to ensure that they have fully understood and noted the responses correctly. It also helps the provider to decide if there is any more evidence they wish us to consider. 
28. When giving feedback to the provider, the inspector will: 

· use plain language 

· support the judgements with clear explanations and illustrations 

· make sure that judgements comply with the requirements and associated guidance, legislation and our own guidance

explain the options for further action, non-statutory and statutory, if there is evidence that the provider is, or has, failed to meet statutory requirements – or the conditions of their registration – which may result in enforcement action.

In doing so, the inspector must:

· be clear about whether the provider is complying with statutory requirements, including any conditions of registration

· give a clear basis for any action by identifying issues that are central to improvement

· ensure that what they are telling the provider is fully consistent with the investigation evidence

be proportionate and fair in line with our escalating tariff – see the chapter ‘The legal basis of our work and our options for ensuring compliance’ (www.ofsted.gov.uk/resources/ciehandbook)

29. When we need to take statutory action, the inspector will: 

explain they must review the evidence with colleagues before making a final decision on the next steps to take. 

30. The inspector will give registered providers an estimated timescale in which they will receive a decision or update. Where there is also a third-party investigation, we give an estimate of how long that investigation may take wherever possible. 

After the visit

31. We must record all the information necessary for us to undertake our investigatory work on the regulatory support application (RSA). We do not normally record any information that identifies individual children. Where we need to refer to children on the RSA, we do so in an anonymised form so their identity is protected. We record: 
· the outcome of the investigation, including any action that we or the provider has taken or will take, and in the case of a person registered on the Childcare Register whether he or she is complying with the Childcare Register regulations

· any evidence of non-compliance

any action we are taking in response to any non-compliance.

32. The inspector must:

· complete any electronic notes within 72 hours 

· arrange to transfer any evidence, including photographic and seized evidence, to the CIE team who are responsible for storing this evidence securely in line with guidance – see the section on ‘The Police and Criminal Evidence Act 1984’ in the chapter ‘Prosecutions’. (www.ofsted.gov.uk/resources/ciehandbook)

· consult a CIE professional about the next steps to take, usually through the CIE case review process 

arrange for an inspection when the investigation is concluded.

Using photographs as evidence

33. Photographs can help support a prosecution, suspension of registration or other action, such as cancellation of a registration by notice or emergency order. We may take colour photographs using a Polaroid®, film or digital camera; this includes disposable cameras. 

34. If the inspector wishes to take photographs during an investigation, they must show a documentary chain of evidence from the time we take the photographs to when we offer them as evidence in the pocket notebook. 

35. In any court or tribunal hearing, we must provide copies of every photograph taken rather than just those on which we intend to rely on in evidence. This is because the law requires us to share all the evidence we are relying on with a defendant, in a prosecution case before the court, or in an appeal against our decision to the First Tier Tribunal (Health, Education and Social Care Chamber) (‘the Tribunal’). We must also disclose any material that in our opinion might undermine our own case. Alternatively, we must provide a written statement that there is no such material.
 

Seizing evidence

36. The inspector may wish to seize evidence during an investigation to support enforcement action. Any person authorised under section 77(1) or (2) of the Childcare Act 2006 has the authority to ‘inspect and take copies’ specified under section 77 (4) (b) or under section 77(4) (c): ‘seize and remove any document or other material or thing found there which he has reasonable grounds to believe may be evidence of a failure to comply with any condition or requirement imposed by or under this Part’. 

37. We can seize evidence if, for example:

· a registered person commits an offence

· we are using other powers such as cancellation of a registration 

we are serving a statutory notice or enforcement notice.

38. It is normally clear what the inspector may need to seize as evidence, for example an early years childminder’s register. This may show that more children were cared for than is allowed by the Early Years Foundation Stage. 

39. An inspector must not seize an item: to examine it later, to see if it does provide evidence, or as part of a visit where we suspect non-compliance but have no evidence to support any suspicions. Where a provider is keeping duplicate records, then the inspector may seize both sets even if one does not show a failure to comply. This may show that a provider was aware of the breach and seizing both sets can help in removing ‘reasonable excuse’ as a defence. 

40. The inspector may seize any item if it is evidence that a person present has committed an offence. The inspector must tell that person what the offence is and our grounds for believing they have committed the offence. If the investigating inspector is obstructed they may give a Police and Criminal Evidence Act caution – see the chapter ‘Prosecutions’. (www.ofsted.gov.uk/publications/080223).

41. If we seize any item as evidence, we must be able to prove to a court or the Tribunal that the item we produce is the actual item. We must be able to show a continuous chain of evidence for the item, by using the CIE process for doing so.

Pocket notebooks

42. Inspectors directly employed by Ofsted carry their pocket notebooks at all times when visiting a provider. Inspectors must use their pocket notebook when they suspect a provider has, or is about to, commit an offence for which we may prosecute to:

· record any comments a provider makes in the pocket notebook, after issuing a caution under the Police and Criminal Evidence Act 1984
· record any observations made during the visit to a person that we suspect has committed an offence, for example, a person suspected of providing unregistered childminding where we have previously issued an enforcement notice that we have not revoked 

record factual observations if we suspect a provider is obstructing, or may be about to obstruct, an inspector. 

43. We store completed pocket notebooks for six years.
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� The evaluation schedule� for inspections of registered early years provision (120086), Ofsted, 2012; � HYPERLINK "http://www.ofsted.gov.uk/resources/evaluation-schedule-for-inspections-of-registered-early-years-provision" ��www.ofsted.gov.uk/resources/evaluation-schedule-for-inspections-of-registered-early-years-provision�.


� Statutory Framework for the Early Years Foundation Stage, Department for Education, 2012; � HYPERLINK "http://www.education.gov.uk/g00213120/eyfs-statutory-framework" ��www.education.gov.uk/g00213120/eyfs-statutory-framework�.
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� We do not have powers of entry under section 77 of the Childcare Act 2006 for those registered only on the voluntary part of the Childcare Register. 


� Childcare Act 2006, section 77.


� Criminal Procedure and Investigations Act 1996; � HYPERLINK "http://www.legislation.gov.uk/ukpga/1996/25/contents%23pt1-pb2-l1g3" ��www.legislation.gov.uk/ukpga/1996/25/contents#pt1-pb2-l1g3�.
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