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4.1B Compliance notices: social care
Complaints, investigation and enforcement handbook: offences and statutory enforcement actions
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Introduction

1. Compliance notices are important in enforcing the law, and are part of the enforcement powers that we use to regulate children’s social care providers – see ‘The legal basis for our work and our options for ensuring compliance’: (www.ofsted.gov.uk/resources/120259). A compliance notice sets out the actions a provider must take by a certain date to meet the relevant service-specific regulations for children’s social care providers.

2. The aim of a compliance notice is to remedy a specific matter rather than place a general obligation on a provider to continue to meet the relevant statutory framework. The Care Standards Act 2000 already requires providers to meet the service-specific regulations.

3. A provider commits an offence if they do not take the action(s) set out in a compliance notice within the specified time. We can prosecute providers who do not take the action required in a legal notice.

Legal basis for serving compliance notices

4. We serve compliance notices under the following regulation:

section 22A of the Care Standards Act 2000 www.opsi.gov.uk/acts/acts2000/ukpga_20000014_en_3#pt2-pb3-l1g22.

5. We may issue a compliance notice against a person who is registered in respect of the following:

· children’s homes

· residential family centres

· independent fostering services 

· voluntary adoption agencies

adoption support agencies. 

When to serve a compliance notice

6. We only serve a compliance notice when we have evidence of a breach or breaches of regulations. 
7. We do not need to serve compliance notices prior to bringing criminal proceedings for offences, such as failure to comply with the conditions of registration or making false statements in applications. 
Decision to serve a compliance notice

8. Before we serve a compliance notice, we must be able to demonstrate that there are grounds for considering that the provider has failed to comply with the requirements as set out in regulations. 

9. We must have documentary evidence that shows the failure to comply. Examples of evidence include an inspection report, an investigation report, photographs and provider records – copies or originals. We record the reasons for the decision in the regulatory support application (RSA) database.

10. When deciding whether to serve a compliance notice, we consider what action, if any, we will take if the provider fails to comply with the notice. If the matter is not serious enough to take any further action, such as prosecution or cancellation, then it is not appropriate to serve a notice.

11. The decision to serve a compliance notice should be made through a compliance, investigation and enforcement (CIE) case review or discussion, as set out in the chapter ‘Decision-making’: (www.ofsted.gov.uk/resources/120261). 

Drafting a compliance notice

12. We generate a notice from the RSA. We record each failure to comply with the relevant service regulations on the RSA. However, we issue one notice, if possible, where the timescales for completion of each action are the same. We issue separate notices where the dates for completion of the actions are different. 

13. When drafting a notice, there are specific legal requirements that we include. These are, as a minimum:

· specify the requirement with which we believe the provider is failing, or has failed, to comply 
· specify how the provider is failing, or has failed, to comply with the legal requirements 

· specify the steps the provider must take to comply with the legal requirements, or to prevent the re-occurrence of the failure 

· specify the period of time in which the provider must complete each action 

· specify the establishment or agency to which the failure to comply with legal requirements relates 

inform the provider that it is an offence to fail to comply with the requirement set out in the notice, and the consequences of non-compliance. 

14. We include in the notice as much evidence of the failure to comply as is necessary to prove that the breach has occurred. We do not include a history of problems at the setting, but concentrate on the evidence relating to the breach or breaches listed on the notice.

15. A notice takes effect from the date on the notice. We allow a minimum period of 24 hours for a provider to take urgent action. If we require a provider to take certain action urgently then we consider delivering the notice by hand so that the provider is able to take immediate action and ensure that they comply with the timescale set. Otherwise, the provider may have failed to comply with the notice before we have served it.

Serving a compliance notice

16. The Care Standards Act 2000, section 37, sets out the legal requirements for the service of compliance notices.

17. We serve all compliance notices to the registered provider and/or registered manager.
 We can either serve the notice in person or send the notice by registered post or recorded delivery. 

18. When an inspector serves a notice in person they record the name of the recipient – to whom they have handed the notice – in their Ofsted pocket notebook, as well as the date and time they served the notice. The inspector also records this information in the CIE case record on the RSA. If we serve the notice by post, we record the details on the RSA. We may use this as evidence if there is a dispute about service of a notice at a later date.

19. A notice is effectively served on the day in which the registered person receives it. If we have sufficient evidence that the registered provider did not receive the notice, for example if it is returned to us by Royal Mail, then the notice cannot take effect. In these cases, we make all attempts to effectively serve the notice, including delivery by hand.

20. Providers may argue that we have not served them with a notice. In these cases, where we have evidence that we have served the notice correctly, the court or the First Tier Tribunal (Health, Education and Social Care Chamber) (‘the Tribunal’) will presume that service of the notice took place. The onus is on the provider to prove the contrary.

The person on whom we serve the notice

21. We serve compliance notices on the individual or company secretary, both at the establishment or agency and the registered office/principal office/home address.

Follow-up visits to ensure compliance with a compliance notice

22. We conduct a visit to assess compliance with the notice. The purpose is to ensure that the provider has met each specified action within the prescribed timescale. Where we set a number of actions on a statutory notice, or serve multiple statutory notices with different completion dates, then we schedule follow-up visits for each date or notice. 

23. We aim to complete follow-up visits the day after the specified completion date for each action or notice, or at the very latest within five working days of that date. 

24. We may decide, in exceptional circumstances, not to carry out a follow-up visit to check that the provider has met a specific action. In such cases, we will accept written confirmation that the provider has taken the required action, accompanied by documentary evidence, such as a photograph or a copy of a required procedure. We make a note on the RSA of the reasons why it was not necessary to visit.

25. When following up the actions on a compliance notice we consider what action the provider has taken and whether this led to them satisfactorily complying with the action set out in the notice. If this is the case then we tell the provider that we are satisfied that they have complied with the notice and confirm this in writing. 

Further enforcement action 

26. At any time during the monitoring of a compliance notice, we can take further action against a provider if they fail to comply with legal requirements.

27. We can only prosecute a person for not complying with an action required in a compliance notice by the date set in that notice. We cannot rely on a compliance notice for prosecution purposes when the provider has complied with the actions set out in the notice by the date specified but thereafter fails to comply on the same point at a later date. In such circumstances we serve a new compliance notice or consider other forms of enforcement action.
28. If the provider has complied with the actions set out in the notice but during a visit we observe a different failure then this does not constitute a failure to comply with the notice. We consider what action, if any, we need to take about the additional failure, including whether we should serve a further compliance notice. We may use a pattern of non-compliance as general evidence of lack of fitness for continued registration and this may form the basis for issuing a notice of proposal to cancel the registration.

29. If a provider has failed to comply with the notice, we caution the provider, in line with the Police and Criminal Evidence Act 1984 Codes of Practice,
 and invite the person to an interview under caution. Following the interview, we will consider what action we should take. We will do this in a case review. This may include:

· writing to the provider informing them that the failure is an offence – in exceptional circumstances we may allow a further period of time for the provider to take steps to put matters right 

· issuing a simple caution or warning letter, in lieu of a prosecution

· prosecuting the provider for failing to comply with the notice

· issuing a notice of proposal to cancel the registration

applying to a magistrate for an emergency order to cancel registration, or impose or vary conditions of registration.

30. A provider must fully comply with each action set out in the compliance notice within the deadline specified for each action in that same notice. Partially complying with the actions or complying with some but not all of them are not sufficient and we caution the provider, as set out above.
� Care Standards Act 2000; �HYPERLINK "http://www.opsi.gov.uk/acts/acts2000/ukpga_20000014_en_1"��www.opsi.gov.uk/acts/acts2000/ukpga_20000014_en_1�.


� Inserted by the Children and Young Persons Act 2008; � HYPERLINK "http://www.opsi.gov.uk/acts/acts2008/ukpga_20080023_en_1" ��www.opsi.gov.uk/acts/acts2008/ukpga_20080023_en_1�.


� Care Standards Act 2000, section 37; � HYPERLINK "http://www.opsi.gov.uk/acts/acts2000/ukpga_20000014_en_4" \l "pt2-pb5-l1g37" ��www.opsi.gov.uk/acts/acts2000/ukpga_20000014_en_4#pt2-pb5-l1g37�.


� When serving a compliance notice,   we will check whether the legislation makes requirements of the registered provider, the registered manager, or both (the term registered persons applies to both).


� Police and Criminal Evidence Act 1984 Codes of Practice; � HYPERLINK "http://www.homeoffice.gov.uk/publications/police/operational-policing/pace-codes/" �http://www.homeoffice.gov.uk/publications/police/operational-policing/pace-codes/�
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