[image: image1.jpg]




4.5B Unregistered services: social care
Compliance, investigation and enforcement handbook: offences and statutory enforcement actions
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Introduction

1. A person may not provide or manage a children’s social care service in England – unless the setting is exempt from registration – without being registered with us.
 It is an offence to do this and we may prosecute. Operating a social care service on an unregistered basis may pose a significant safeguarding risk to children and young people, including non-vetting of workers or substandard care. Therefore, we treat any incident of a person operating or managing unregistered social care with appropriate seriousness.

2. This chapter provides guidance on how we manage instances of unregistered social care, including people who are managing children’s homes without being registered. 

3. We take action where we identify unregistered services or managers – see the section ‘’The legal basis of our work and our options for ensuring compliance’: (www.ofsted.gov.uk/resources/120259).
Exemptions to registration

4. There are some provisions for children and young people that do not require registration with Ofsted. A person is allowed to provide or manage such a provision without being registered. The exemptions are set out in the Care Standards Act 2000 and remit-specific regulations.
 The exemptions are set out in detail in Annex B. 

Responding to a report of unregistered services

Initial response

5. When we receive a report that a person is providing unregistered services that require registration with us, we check the regulatory support application database for any previous knowledge about the provision or individual. We look to see whether:

· the person or setting has put in an application for registration

· the person was previously registered or is known to Ofsted through acting in another capacity, such as being a registered provider of a different service

· we have previously investigated the person for providing or managing children’s social care without being registered

we have previously refused the person registration.

6. We may contact the local authority, local health authority or the Care Quality Commission to establish whether they have any information about the provision or individual. We refer information that indicates there are concerns about child protection to local authority children’s services or the police. 

7. We will then either:

· write to the person asking for a description of the service that they are providing or managing, or

visit the premises – guidance on visiting unregistered premises is available in Annex A.

8. In determining which response is most appropriate, we will consider the history of the setting or provider (if known) and the likely risks to children, young people and service users. In the case of a possible unregistered children’s home or residential family centre, we will always visit the setting, rather than write, to determine whether the service that they are providing or managing should be registered. This is because the risks to children and young people of living in an unregistered establishment are high. 

9. The compliance, investigation and enforcement (CIE) team will record on the regulatory support application the decision about whether to visit or write to the provider and the reasons for this.  

Taking the investigation forward

10. We will assess the information that we receive following a visit or following receipt of the response to our letter. We may take the following action:

· decide, from information we have received about the care provided, that the person does not need to register with us and confirm this in writing

· refer the information to the local authority, where it suggests child protection concerns

· visit the premises within three days of receiving the response from the person – see the chapter ‘Investigation planning’; we may do this where we require additional information or where concerns are raised

convene a CIE case review, where the information suggests that a person or setting should be registered. 

Making the decision about action for unregistered care

11. The law does not allow for the ‘without reasonable excuse’ provision for unregistered social care, as it does for childminding and childcare. 

12. In all cases where we discover services for which registration is required, a person must register with us if he or she wishes to continue providing and/or managing services for children and young people.

13. If the information we receive suggests that a person should be registered, we convene a CIE case review to determine what action to take next. At the CIE case review, we must consider:

· the attitude and intentions of the person, including whether they intend to keep operating or managing

· any history that we know about the person

· the risk to children and young people 

· the knowledge of the person about the requirements to register

whether the person sought advice from Ofsted previously about the need to register, and what advice they received. 

14. We may decide to:

· invite the person to an interview under a Police and Criminal Evidence Act caution
 

· prosecute the person for committing an offence – see the chapter ‘Decision-making’: (www.ofsted.gov.uk/resources/120261).
· write to the person telling them that they must register and request that they submit an application, preferably immediately but in all cases within 20 working days

· inform local authorities who have placed a child, young person or family in an unregistered setting about the unregistered status of the setting and the action that we are taking; CIE should share the information on the placing authorities involved with the whistleblowing team so that this information can be considered as part of the local authority’s inspection

conduct monitoring visits of the person/setting to ensure that they cease providing or managing the service. 

15. Where we have previously informed a person that they must register with us and they have failed to do so, we must escalate our enforcement action, including considering whether to prosecute them. Only in exceptional circumstances should we provide them with a further opportunity to submit registration forms to us. 

16. We cannot allow an unregistered person to continue to operate a setting that requires registration, as this would condone the committing of an offence. This means that we cannot allow a person to provide a service that requires registration while they are going through the registration process. Once we have written to the person informing them that they must register, they will need to cease providing the establishment or service at once. If they continue to provide the establishment or service, we may consider prosecuting them. 

17. This is likely to result in children and young people needing to move on if the children’s home or residential family centre that they have been placed in is unregistered. Although this will be disruptive to these young people, the safeguarding risk of them living in an unregistered home must be given priority. 

Unregistered managers

18. We have guidance for our inspectors on circumstances where a children’s home is operating without a registered manager or where a children’s home has a manager in place who is not registered with Ofsted. The guidance is available in Conducting inspections of children’s homes.
  

19. For all other establishments and agencies, if we discover that a person is acting as the manager and is not registered, we must inform them that this is an offence. The inspector should seek guidance from CIE as to whether it is appropriate to caution the person under the Police and Criminal Evidence Act 1984. It may be appropriate in circumstances where:

· the person has been in post for a long time without registration

· the person does not intend to register

· there are safeguarding concerns and/or a poor level of care being provided to service users

· there are other breaches of regulations

the person or provider may have committed other offences. 

20. In these cases, we will convene a CIE case review to consider the matter. We may decide that it is appropriate to interview the person under a Police and Criminal Evidence Act caution. 

Inviting the person to an interview under the Police and Criminal Evidence Act 

21. If we are considering prosecution, we must invite a person to interview under the Police and Criminal Evidence Act 1984 – see the chapter ‘Decision making’ (www.ofsted.gov.uk/resources/120261)– and the Police and Criminal Evidence Act 1984, section 15: gathering evidence.
 

22. At the conclusion of the interview, we will tell the person whether we believe the service they are providing or managing requires registration. If we require them to register, we also tell the person that if he or she continues to operate without registration, it is an offence. 

23. We will convene a CIE case review to determine what action to take next, including whether or not to prosecute. Further information is available in the chapters ‘Prosecutions’ (www.ofsted.gov.uk/resources/120247) and ‘Warning letters and simple cautions’ (www.ofsted.gove.uk/resources/120246).
Applying for registration

24. We must allow no more than 28 days for the person to make an application for registration before deciding on what further action we will take. 

Conducting monitoring visits

25. We should consider, as part of a CIE case review, whether we should conduct monitoring visits of a setting or person to ensure that they cease to provide unregistered care. The CIE case review should determine the frequency of these visits. 

26. If on a monitoring visit we discover that a person has continued to provide or manage unregistered children’s social care, we must convene a CIE case review to determine what action to take. This may include issuing a warning letter, a simple caution or prosecuting for an offence. We must ensure that the details of the decision that we make, and the reasons for this decision, are recorded on the regulatory support application.

Annex A. Prompt sheet for inspectors – visits to investigate unregistered services and/or managers

· The visit should be unannounced.

· Once at the premises, establish the identity of the person providing and/or managing the service. 

· If the provider and/or manager is not on site, take full contact details for them and attempt to make contact immediately.

· Obtain full details about the nature and extent of the service provided.

· The provider and/or manager must be issued with a caution (under the Police and Criminal Evidence Act 1984) immediately if there is evidence that leads to a belief that they have committed an offence.

· You must ask the provider and/or manager to confirm in writing their intention to stop operating outside of the law.

Evidence for prosecution requires proof of:

· the person carrying on or managing the provision

· the description of the provision

· the dates when offences occurred

· where the offences occurred

· the lack of registration

· any evidence seized or copied, such as publicity material, leaflets and records of the service

· all statements or exhibits from children and young people, staff, commissioners and publishers

· the inspector’s observations

any evidence obtained during an interview under caution.

Annex B. Exemptions to registration 

The Care Standards Act 2000 requires the following types of establishment or agency to register with us:

· children’s homes

· residential family centres

· independent fostering agencies

· voluntary adoption agencies

adoption support agencies.

Children’s homes

An establishment is a children's home if it provides care and accommodation wholly or mainly for children (the Care Standards Act 2000 section 4(4); www.legislation.gov.uk/ukpga/2000/14/section/4)
Exemptions

A setting is not a children’s home if: 

· it is a health service hospital

· it is an independent hospital or independent clinic

· it is a residential family centre

· it is a school providing accommodation for less than 295 days a year 

it is of any other description made exempt by regulations (the Care Standards Act 2000 section 1(4)–(6);  www.legislation.gov.uk/ukpga/2000/14/section/1). 

Residential family centres 

An establishment is a residential family centre (unless made exempt by regulations) at which:

· accommodation is provided for children and their parents

· the parents’ capacity to respond to the children’s needs and to safeguard their welfare is monitored or assessed

the parents are given such advice, guidance or counselling as is considered necessary (the Care Standards Act 2000 section 4(2); www.legislation.gov.uk/ukpga/2000/14/section/4).

Fostering agencies

An establishment is a fostering agency (unless made exempt by regulations) if it:

· consists of or includes discharging functions of local authorities in connection with the placing of children with foster parents

is a voluntary organisation that places children with foster parents under section 59(1) of the Children Act 1989 (www.legislation.gov.uk/ukpga/1989/41/section/59).

Voluntary adoption agency

A voluntary adoption agency is a body other than a public body or local authority that does not carry out activities for profit, and whose functions consist of or include arranging for the adoption of children (Adoption and Children Act 2002, section 2(5); www.legislation.gov.uk/ukpga/2002/38/section/2).

Adoption support agencies

The Adoption and Children Act 2002 section 2(6) (www.legislation.gov.uk/ukpga/2002/38/section/2) defines adoption support services as:

· counselling, advice and information

any other services prescribed by regulations in relation to adoption.

In addition, The Adoption Support Agencies (England) and Adoption Agencies (Miscellaneous Amendments) Regulations 2005, regulation 3: Prescribed services (www.legislation.gov.uk/uksi/2005/2720/regulation/3/made) states that the following services are also prescribed as adoption support services:

· any services prescribed in the Adoption Support Services Regulations 2005, regulation 3(1)(b) to (f) (www.legislation.gov.uk/uksi/2005/691/regulation/3/made) that are provided in the case of an adoption of a child by his natural parent or the partner of his natural parent

· assistance to adoption agencies in preparing and training adoptive parents

assistance to adopted persons who have attained the age of 18, or relatives of such persons, to facilitate contact between such adopted persons and their relatives (in this case ‘relative’ in relation to an adopted person means any person who, but for his adoption, would be related to him by blood, including half-blood, marriage or civil partnership).

The Adoption Support Services Regulations 2005, regulation 3(1) (www.legislation.gov.uk/uksi/2005/691/regulation/3/made) states that, for the purposes of the Adoption and Children Act 2002, section 2(6)(b) (www.legislation.gov.uk/ukpga/2002/38/section/2), the following services are prescribed as adoption support services (in addition to counselling, advice and information):

· services to enable groups of adoptive children, adoptive parents and natural parents or former guardians of an adoptive child to discuss matters relating to adoption

· assistance, including mediation services, in relation to arrangements for contact between an adoptive child and a natural parent, natural sibling, former guardian or a related person of the adoptive child

· services in relation to the therapeutic needs of an adoptive child

· assistance for the purpose of ensuring the continuance of the relationship between an adoptive child and his adoptive parent, including:

· training for adoptive parents for the purpose of meeting any special needs of the child; and

· subject to respite care

· assistance where disruption of an adoptive placement, or of an adoption arrangement following the making of an adoption order, has occurred or is in danger of occurring, including:

· making arrangements for the provision of mediation services; and

· organising and running meetings to discuss disruptions in such placements or arrangements.

Exemptions

The following are exempt from registering as an adoption support agency if they: 

· are a barrister or a solicitor of the supreme court – if they are providing adoption support services in the course of practice

· are only providing services to enable groups of adoptive children, adoptive parents and natural parents or former guardians of an adoptive child to discuss matters relating to adoption

· provide respite care in relation to adoption and are:

· a care home

· a children’s home

· domiciliary care (the Adoption Support Agencies (England) and Adoption Agencies (Miscellaneous Amendments) Regulations 2005 regulation 4, (www.legislation.gov.uk/uksi/2005/2720/regulation/4/made).

� Care Standards Act 2000, Section 11; � HYPERLINK "http://www.legislation.gov.uk/ukpga/2000/14/section/11" ��www.legislation.gov.uk/ukpga/2000/14/section/11�.


� Care Standards Act 2000; � HYPERLINK "http://www.legislation.gov.uk/ukpga/2000/14/contents" ��www.legislation.gov.uk/ukpga/2000/14/contents�.


� Police and Criminal Evidence Act 1984 Codes of Practice; � HYPERLINK "http://www.homeoffice.gov.uk/publications/police/operational-policing/pace-codes/" ��www.homeoffice.gov.uk/publications/police/operational-policing/pace-codes/�.


� Conducting inspections of children's homes for inspections from 1 April 2012 (reference no: 100194), Ofsted, 2012; � HYPERLINK "http://www.ofsted.gov.uk/resources/conducting-inspections-of-childrens-homes-for-inspections-1-april-2012" ��www.ofsted.gov.uk/resources/conducting-inspections-of-childrens-homes-for-inspections-1-april-2012�.


�  Police and Criminal Evidence Act 1984, section 15: gathering evidence; � HYPERLINK "http://www.legislation.gov.uk/ukpga/1984/60/contents" ��www.legislation.gov.uk/ukpga/1984/60/contents�.


� The services prescribed under the Adoption Support Services Regulations 2005, regulation 3(1) (� HYPERLINK "http://www.legislation.gov.uk/uksi/2005/691/regulation/3/made" ��www.legislation.gov.uk/uksi/2005/691/regulation/3/made�) may include giving assistance in cash but do not include any services that might be provided in the case of an adoption of a child by his natural parent or the partner of his natural parent. Adoption Support Services Regulations 2005, regulation 3(2) and (3).


� In this case, respite care that consists of the provision of accommodation must be accommodation provided by or on behalf of a local authority under the Children Act 1989 section 23, (� HYPERLINK "http://www.legislation.gov.uk/ukpga/1989/41/contents" ��www.legislation.gov.uk/ukpga/1989/41/contents�) (accommodation of looked after children) or by a voluntary organisation under section 59 of that Act.
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