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4.7B Prosecutions: social care
Compliance, investigation and enforcement handbook: offences and statutory enforcement actions
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Introduction

1. Prosecution is one of a number of enforcement actions available to us as part of our regulatory functions to ensure that providers and managers comply with legal requirements. A prosecution provides a hard message that a situation is unacceptable, while not depriving a child or young person of their home or a service that they receive. 

2. Prosecution may be an appropriate course of action in a range of circumstances. This section sets out how and when we may bring a prosecution, including making the decision to prosecute and gathering and evaluating the evidence. It contains details about the offences for which Ofsted is the prosecuting authority. 
Our legal powers to prosecute

3. Our powers to prosecute a person are set out in the Care Standards Act 2000,
 the Adoption and Children Act 2002
 and associated regulations. You can find a list of offences for which we may prosecute in Annex A. 

4. A small number of offences for social care provision apply only where the person has committed the offence ‘without reasonable excuse’. Further information on what constitutes ‘without reasonable excuse’ is available in Annex B.

Offences: single and two-stage

5. Some offences are single-stage offences. This means that the initial action or inaction is an offence, for example to provide or manage children’s social care without registration, or to fail to comply with the conditions of registration. 

6. Other offences are two-stage offences. This means that the initial action or inaction is not an offence and an offence is only committed with action or inaction at the second stage. For example, if a provider fails to comply with the remit-specific regulations, we may issue a compliance notice (the first stage). If the registered person then fails to comply with the notice, he or she commits an offence (the second stage). 

7. In some cases, where the remit-specific regulations make a breach an offence, we must issue a notice to the registered person first, stating the regulation that they have breached and what action they must take by a certain date to remedy the breach. We should do this for:

· registered persons: by issuing a compliance notice under section 22A of the Care Standards Act 2000

people who were previously registered (usually for secure storage of records): a notice under the remit-specific regulations.
8. Where a registered person fails to complete the actions in the compliance notice by the dates given, it is an offence for which we can prosecute. 

Who we can prosecute

9. We can prosecute any person who commits an offence, where we are the prosecuting authority. This includes:

· an individual

· a corporate body 

an unincorporated association.

10. We may prosecute people who are registered with us and people who are not required to register with us. For example, if a member of staff obstructs an inspector in carrying out their functions, we can prosecute the person as an individual under the Care Standards Act 2000, section 31(9).

11. If the registered person is a body corporate and we decide to prosecute for an offence, we will prosecute the organisation, and not an individual person. 

12. However, under certain circumstances, we are able to prosecute both an individual and the organisation. If the offence was committed with the consent of, or is attributable to any neglect on the part of, any director, manager or secretary of the body corporate or any person purporting to act in such capacity, the individual as well as the body corporate shall be guilty of the offence.
 

Timescales

13. We must bring a prosecution within six months of the date on which evidence, sufficient to warrant the proceedings, comes to our knowledge.
 In such cases, we involve solicitors as early as possible.

14. In some cases, we may not obtain evidence of an offence until some time after the offence occurred. In these cases, we cannot bring proceedings more than three years after the date on which the offence occurred.

15. In all cases, the proceedings start when we lodge the relevant documents with a court.
Identifying an offence and cautioning

16. We may find evidence of an offence during a visit to a provider or in considering an application for registration. Where we detect a breach, we should advise the person that we have the power to prosecute in this situation. 

17. The inspector should take a proportionate approach with consideration to:

· the frequency of the breach (is this the first time it has occurred, or is there evidence that the breach has occurred on more than one occasion?)

· the impact of the breach, including the risk of harm to children and young people

· whether there was a deliberate intention to avoid compliance

· the compliance history of the provider, manager and the establishment or agency

· any other concerns about the person (recent notifications, complaints, inspection judgements and other concerns about the quality of the provision)

any excuse the person has (only for offences which have the ‘reasonable excuse’ clause).
18. The inspector may seek guidance from the compliance, investigation and enforcement (CIE) team or their line manager in assessing the information. 

19. If the information suggests a pattern whereby a provider is failing to consistently meet the regulations and requirements for registration, and/or the offence is of a serious nature, we must consider taking enforcement action against them. In these cases, the inspector should caution the person under the Police and Criminal Evidence Act 1984
 and the associated revised Codes of Practice.
 Further information on how to do this is below. 

20. Where the information suggests that the breach is a one-off incident, and there are no other concerns about the person or setting, the inspector may decide that it is not appropriate to consider prosecuting the person. In these cases, the inspector does not need to caution the person under the Police and Criminal Evidence Act 1984. Instead, the inspector should: 
· if the breach is identified during an inspection, follow the inspection guidance on failure to meet conditions of registration

if the breach is identified during an investigation visit, liaise with CIE and ask them to issue a letter to the provider warning them that we may take statutory action for any future breach. 

Making the decision to prosecute

21. Only a senior manager can make the decision to prosecute an applicant, registered person or other person for an offence. See the chapter ‘Decision-making’: (www.ofsted.gov.uk/resources/120261). 

22. Where we believe that prosecution may be a proportionate response, we will arrange a case review to consider the evidence. The case review should involve a senior officer and any other colleagues able to offer relevant knowledge about the setting or information about the concern. In addition to its primary purpose – see the section ‘Case reviews’ in ‘Decision-making’ – the case review will:
· consider whether it is in the public interest to pursue a prosecution

· consider whether to recommend that we pursue a prosecution

collate sufficient documentation to support a recommendation to prosecute.

23. We record the decision to prosecute, and the reasons for pursuing that course of action, in case comments on the regulatory support application database. We also record the alternative courses of action considered and why they were not appropriate.

24. We seek legal advice about the quality and quantity of our evidence before instructing a lawyer to proceed with a prosecution. 

25. In some cases, we may consider cancelling a provider’s registration at the same time as bringing a prosecution, for example where we cancel the registration to ensure we safeguard and protect the welfare of children and young people and we believe it is in the public interest to pursue a prosecution.

Evidence required for a prosecution
26. To ensure a successful prosecution our evidence must show, beyond reasonable doubt, that the person or organisation that we are prosecuting committed the offence.

27. In all cases, before taking steps to prosecute, we should interview the person under a Police and Criminal Evidence Act caution.
 We should not make a final decision to prosecute until we have gathered all the evidence, including information obtained at that interview. However, if a person fails to attend an interview under caution, or refuses to attend, this should not prevent us from prosecuting the person. In these cases, we must be in a position to demonstrate to the courts the action we have taken to try to carry out the interview. 

28. In a few cases, offences for which we may prosecute include the words ‘without reasonable excuse’. We must be able to demonstrate that the person we are prosecuting did not have a reasonable excuse for their action. For example, if we have previously written to a person pointing out that they must follow a particular course of action, we are in a better position to show that there was no ‘reasonable excuse’. However, even with offences that contain the ‘without reasonable excuse’ clause, it is unlikely that the courts will accept ignorance of the law as a reasonable excuse. Further information on this is available in Annex B. 
Giving a Police and Criminal Evidence Act caution

29. Social care regulatory inspectors have the power to caution a person.

30. We must advise the person that we believe he or she committed an offence and caution the person in line with the Police and Criminal Evidence Act Codes of Practice before asking any further questions.
 We must caution the person as soon as we become aware that the person has committed the offence.
31. The wording of the caution is  as follows: 

‘You do not have to say anything, but it may harm your defence if you do not mention when questioned something which you later rely on in court. Anything you do say may be given in evidence.’

32. We caution for two reasons. First, the caution advises the person about his or her rights, if asked to explain his or her actions or omissions; second, evidence we gather before cautioning may not be admissible in court, as part of a prosecution case. 

33. After cautioning the person, the inspector must:

· record any questions the person asks and the responses given in the pocket notebook
 
· carry out the questioning away from others, including any potential witnesses to the offence, for example in a private office at the setting

record all observations in the pocket notebook. 

34. We record all statements on the witness statement form. A court will require the original statement (rather than a copy of it) so we must keep this.

35. Inspectors must preserve, and securely store, any evidence of the offence that they gather at the visit and adopt the Police and Criminal Evidence Act revised Codes of Practice  procedures by recording evidence in their pocket notebook. Inspectors must collect, store and record all other evidence in the investigation toolkit on the regulatory support application database. Inspectors must keep original documents rather than photocopies of documents.
36. If we uncover evidence of a separate offence during an interview under a Police and Criminal Evidence Act caution, we should caution the provider again before asking any questions about that separate offence. If necessary, we can conduct a separate interview under caution about the separate offence at a later stage.

Taped interviews under a Police and Criminal Evidence Act caution

37. We must not interview witnesses together in the same room. This ensures we do not compromise statements, and that the evidence of one witness does not taint the evidence of another.

38. We must record on tape any interviews we conduct under a Police and Criminal Evidence Act caution. We must tell the person subject to the interview how we will store the records of that interview.

39. CIE colleagues and inspectors usually carry out interviews conducted under a Police and Criminal Evidence Act caution together. A colleague who has received the relevant professional training must be present throughout the interview. 

40. We must follow Code E of the Police and Criminal Evidence Act revised Codes of Practice when carrying out a tape-recorded interview conducted under a Police and Criminal Evidence Act caution.
 

Proceeding with a prosecution

41. If – after evaluating the evidence – we decide to proceed with a prosecution, solicitors will advise on the necessary steps to take and procedures to follow. We will provide a briefing for the clerk to the justice on our powers and statutory duties. 

Responding to media enquiries in prosecution cases

42. We do not routinely prepare press releases in advance of any prosecution we undertake, but we will respond to media enquiries about a prosecution or other matter.
Annex A. Offences 

The following are acts and regulations, and offences under those acts and regulations, defined in law for which Her Majesty’s Chief Inspector is the prosecuting authority. The offences which contain the ‘without reasonable excuse’ clause are in bold. 

Care Standards Act 2000

(www.legislation.gov.uk/ukpga/2000/14/contents)

· Any person who carries on or manages an establishment or an agency of any description without being registered in respect of it (offence under section 11(1)).
· Failure to comply with a compliance notice (offence under section 22A(4)).
· Failure without reasonable excuse to comply with conditions of registration (offence under section 24).
· Naming, describing or in any way holding out an unregistered premises, undertaking or organisation to be an establishment or agency with intent to deceive (offence under section 26(1)).
· Holding out an establishment or agency as being able to provide a service or do something that would be in breach of a condition of registration, with intent to deceive (offence under section 26(3)).
· Knowingly making a statement which is false or misleading in a material respect in an application for registration or for a variation of a condition (offence under section 27).
· Failure to display a registration certificate (offence under section 28).
· Obstruction of a person exercising any power under sections 31 and 32 of the Care Standards Act 2000 (offence under section 31).
Failure, without reasonable excuse, to comply with any requirement under sections 31 or 32 (offence under section 31).

The Residential Family Centres Regulations 2002

(www.legislation.gov.uk/uksi/2002/3213/contents/made)

A contravention or failure to comply with any of regulations 4 and 9–28 (regulation 31).
 

The Adoption Support Agencies (England) and Adoption Agencies (Miscellaneous Amendments) Regulations 2005

(www.legislation.gov.uk/uksi/2005/2720/contents/made)

A contravention of or failure to comply with regulations 5(1) to (7), 6, 7(1) and (4), 8(2), 9(1), 10, 11, 12(1) and (2), 13, 14, 16–18, 19(1), 20, 21(1), 22, 23, 24(1) and (2), 25, 26, 27(1) (regulation 29).

The Adoption and Children Act 2002, section 59
(www.legislation.gov.uk/ukpga/2002/38/contents)
Disclosure of any information in contravention of section 57 (restrictions on disclosure of protection etc. information) of the Adoption and Children Act 2002 (section 59).
The Adoption Information and Intermediary Services (Pre-Commencement Adoptions) Regulations 2005
(www.legislation.gov.uk/uksi/2005/890/contents/made)
Disclosing information in contravention of regulation 7 without reasonable excuse (regulation 17).

The Disclosure of Adoption Information (Post-Commencement Adoptions) Regulations 2005
(www.legislation.gov.uk/uksi/2005/888/contents/made)
Disclosing information in contravention of section 57 of the Adoption and Children Act 2002 (regulation 21).
Annex B. What is a ‘reasonable excuse’?

There is no definition of reasonable excuse and what is reasonable will vary from person to person and depend on the particular circumstances of a case. 

Generally speaking, reasonable excuse means an excuse that an ordinary and prudent member of the community would accept as reasonable in the circumstances. The failure to do something must not simply be a deliberate act of non-compliance. For example, if the circumstance that prevented a person from meeting the requirement was unforeseeable or outside the person's control, it may provide a reasonable excuse. However, a circumstance that was foreseeable or was within the person’s control may also constitute a reasonable excuse. 

If a person claims they have a reasonable excuse then we should ask them to tell us what it is. They may decide not to tell us; in effect they are exercising their right to silence, in which case we will need to make our decision on whether to prosecute on the evidence we have available to us. If they tell us their reasonable excuse, we should consider their explanation carefully in deciding whether it is reasonable. We may decide that, to test their claim, we require further information or need to carry out further enquiries. 

Some examples of what might be a `reasonable excuse’ include:

· documents being lost through theft, fire or flood 

· serious illness – physical or mental

· bereavement

significant personal problems.

This list is not exhaustive, and whether such matters amount to reasonable excuse will depend on the facts of the specific case. We make seek advice from our legal advisors – see section on ‘Legal advice’ (www.ofsted.gov.uk/resources/120269) – in deciding if the excuse given is reasonable.

� Care Standards Act 2000; � HYPERLINK "http://www.legislation.gov.uk/ukpga/2000/14/contents" ��www.legislation.gov.uk/ukpga/2000/14/contents�.


� Adoption and Children Act 2002; � HYPERLINK "http://www.legislation.gov.uk/ukpga/2002/38/contents" ��www.legislation.gov.uk/ukpga/2002/38/contents�.


� Care Standards Act 2000, section 31(9); � HYPERLINK "http://www.legislation.gov.uk/ukpga/2000/14/section/31" ��www.legislation.gov.uk/ukpga/2000/14/section/31�.


� Care Standards Act 2000, section 30; � HYPERLINK "http://www.legislation.gov.uk/ukpga/2000/14/section/30" ��www.legislation.gov.uk/ukpga/2000/14/section/30�.


� Care Standards Act 2000, section 29(2); � HYPERLINK "http://www.legislation.gov.uk/ukpga/2000/14/section/29" ��www.legislation.gov.uk/ukpga/2000/14/section/29�.


� Care Standards Act 2000, section 29(2); � HYPERLINK "http://www.legislation.gov.uk/ukpga/2000/14/section/29" ��www.legislation.gov.uk/ukpga/2000/14/section/29�.


� The Police and Criminal Evidence Act 1984, section 67(9) states that ‘persons other than police officers who are charged with the duty of investigating offences or charging offenders shall in the discharge of that duty have regard to any relevant provision of such a code’.


� Police and Police and Criminal Evidence Act 1984 Codes of Practice;  � HYPERLINK "http://www.homeoffice.gov.uk/publications/police/operational-policing/pace-codes/" ��www.homeoffice.gov.uk/publications/police/operational-policing/pace-codes/�.


� We test the quality and quantity of evidence with lawyers at the decision-making stage, although we are responsible for making the final decision.


� Police and Police and Criminal Evidence Act 1984 Codes of Practice; � HYPERLINK "http://www.homeoffice.gov.uk/publications/police/operational-policing/pace-codes/" ��www.homeoffice.gov.uk/publications/police/operational-policing/pace-codes/�.


� Police and Criminal Evidence Act (1984) revised Codes of Practice, Code C, paragraph 10.5; � HYPERLINK "http://www.homeoffice.gov.uk/publications/police/operational-policing/pace-codes/pace-code-c-2012" ��www.homeoffice.gov.uk/publications/police/operational-policing/pace-codes/pace-code-c-2012�.


� The Ofsted pocket notebook is an official report book we issue to our inspectors, which they use to record information after issuing a caution. This includes evidence of a further offence and observations made during the visit. Inspectors may need to produce this evidence at a court or tribunal. In all cases, inspectors must provide the original notebook.


� A witness statement form is a standard template we use to record evidence from a person we have spoken to, which that person signs to confirm that the contents of the statement are true. In general, the statement should only contain information on what the witness saw and not what others have said to him or her. It is important to record anything that may open a new line of investigation or help corroborate other information. We must provide original witness statements in any court or tribunal hearing.


� Police and Criminal Evidence Act 1984 revised Codes of Practice , Code E; � HYPERLINK "http://www.homeoffice.gov.uk/publications/police/operational-policing/pace-codes/" ��www.homeoffice.gov.uk/publications/police/operational-policing/pace-codes/�.


� These are two-stage offences, with the exception of prosecutions of people who are no longer registered under regulation 19 (records). 
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