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	CROSS GOVERNMENT GUIDANCE - SHARING INFORMATION ON CHILDREN AND YOUNG PEOPLE

This document seeks views on a draft of the first cross-Government guidance on information sharing in respect of children and young people. The draft of this guidance, which will be non-statutory, has been discussed and agreed as a basis for public consultation, with officials from DfES, Department of Health, Home Office, Office of the Deputy Prime Minister and the Department of Constitutional Affairs. It aims to cover all services including health; education; early years and childcare; social care; youth offending; police; advisory and support services, and leisure. It is for all adults who work with children and young people in the services mentioned above, whether they are employed or volunteers, and working in the public, private or voluntary sectors. It recognises that most decisions to share information require professional judgment, and aims to provide the knowledge and understanding practitioners need to inform their judgement of when and how to share information about a child or young person with whom they are in contact, and covers the main reasons why practitioners may want or need to share information. One of the purposes of this consultation exercise is to seek views on the weight that should be given to the public interest in protecting children from abuse or neglect. Public interests are not fixed in stone. They change as society changes. It is extremely difficult to decide when these shifts in public perceptions take place and legal judgements on the issues are rare. There has been considerable public debate concerning child protection issues stimulated, in particular, by the Laming Enquiry and the Children Act 2004. The document consults on a proposed change of practice for health professionals and advises on the procedures to follow when health professionals believe that a disclosure of substantive information is justified.
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	PART A: GENERAL GUIDANCE

	
	 

	1
	INTRODUCTION

	1.1
	This document aims to provide practitioners working with children and young people with the guidance they need to judge when and how to share information about a child or young person with whom they are in contact.

	1.2
	The Government has produced this guidance because managers of children’s services, and representatives of practitioners, have told us that practitioners are often uncertain about when and how they can or should share information. The consequences can be that important information which should be shared is not, or, in some cases, that information may be shared inappropriately.

	1.3
	Our over-riding goal is to improve the outcomes for children, young people and families. Sharing information is a vital part of delivering early intervention for children who need additional services, effective safeguarding for children at risk of harm, and preventing youth crime. We want practitioners to be confident in making judgments about when and how to share information, and professional in engaging children, young people and parents in decisions on sharing information.

	1.4
	There is already a lot of guidance from Government on information sharing. Most of it looks at particular aspects of information – such as personal health information or information that may prevent crime. Not all of the guidance is good at explaining what the legal framework means in practice for the day-to-day decisions that practitioners face and can lead to confusion.

	1.5
	This is the first cross-Government guidance on information sharing in respect of children and young people which covers all services including health; education; early years and childcare; social care; youth offending; police; advisory and support services, and leisure.

	1.6
	The guidance, which is non-statutory, is for all adults who work with children and young people in these services, whether they are employed or volunteers, and working in the public, private or voluntary sectors.  It recognises that most decisions to share information require a professional judgment, and aims to provide the knowledge and understanding practitioners need to inform their judgement. It covers the main reasons why practitioners may want or need to share information:

· to help children or young people achieve the key outcomes we want for all: be healthy, stay safe, enjoying and achieving, making a positive contribution, and achieving economic well-being; 

· to safeguard and promote the welfare of children and young people, by protecting them from maltreatment, preventing impairment of their health or development, or ensuring they grow up in circumstances consistent with the provision of safe and effective care; and 

· to prevent children and young people from committing crime. 

	1.7
	This guidance:

· sets out key principles of information sharing (Section 2); 

· highlights the difficult issues practitioners sometimes face in sharing information (Section 3); 

· sets out core guidance for all practitioners on information sharing issues and a generic checklist and flowchart (Sections 4 & 5); 

· summarises good practice in involving children, young people and parents in discussions on information sharing (Section 6); 

· gives detailed examples of how information can or should be shared in specific situations affecting different services (Sections 7-12); 

· summarises the key things practitioners should know about the Common Law Duty of Confidence, the Human Rights Act and the Data Protection Act (Appendix 1); 

· provides further information about the legislation which provides a legal basis for information collection, use and sharing (Appendix 2); and 

· lists where to find out more about information sharing (Appendix 3). 

	2
	KEY PRINCIPLES OF INFORMATION SHARING

	2.1
	In order to make soundly-based decisions practitioners need to understand the general principles of sharing information identifiable to a child, young person or their parent/carers.

· The safety and welfare of a child or young person must be the first consideration when making decisions about sharing information about them; 

· There must be a legal basis for sharing information and a legitimate purpose for doing so; 

· When dealing with confidential information you will need to be satisfied that there is either a statutory obligation to disclose, express or implied consent from the persons involved or an overriding public interest in disclosing information; 

· You must consider the significance, or the potential significance of the information you hold. The information you share should be relevant to the purpose for which you are sharing it and you should only share information with those practitioners or agencies that ‘need to know’; 

· You should be open and honest with children, young people and their families about the reasons why information needs to be shared and why particular actions need to be taken, unless to do so would adversely affect the purpose for which the information is to be shared; 

· You should gain consent to share information unless it is not safe or possible to do so, or if it would undermine the prevention or detection of a crime; 

· Information should be accurate, held securely and kept for no longer than necessary; and 

· Whenever information is shared, with or without consent, the information shared, when, with whom and for what purpose, should be recorded. Similarly, if a decision is taken not to share information, this should also be recorded.

	3
	DIFFICULT ISSUES PRACTITIONERS FACE

	3.1
	Most practitioners in children’s services understand that they have a duty to share information when they or others have evidence that a child is being, or is at risk of being, abused or neglected (i.e. child protection). The more difficult situations are where:

· there is little or no clear evidence, but you or others have a niggling worry that the child may be at risk of abuse or neglect;

· the concern is not about abuse or neglect, but about other aspects of a child’s welfare or well-being, such as a health issue, their attendance and performance at school, or their propensity to become involved in offending.

	3.2
	Research (Messages from Research DH: 1995, 2001) and experience (Laming Report 2003) have demonstrated the importance of early identification of children who may have additional needs, in order to prevent problems worsening. The sharing of information about children and young people with such needs is vital to delivering early intervention so that children thrive against the outcomes we want for all children.

· Be healthy 

· Stay safe 

· Enjoy and achieve 

· Make a positive contribution 

· Achieve economic well-being

	3.3
	It is also increasingly recognised in practice that a failure to share information, even at a level of a ‘niggling worry’, may have serious consequences for the welfare of a child or young person, or for others. Often it is not until information is shared and understood, that a clearer picture emerges, which may confirm or allay concerns about a child or young person’s safety and welfare.

	3.4
	The law is often cited as a barrier to sharing information in these situations. You may be uncertain about the legal or ethical issues about sharing information, particularly with other agencies. You may be anxious about sharing information, for example where:

· You worry that you may have misjudged the situation and you will be blamed, disciplined or even sued;

· You are uncertain about how you tell a parent that you are concerned about how they are caring for their child; 

· You are concerned that you may harm your relationship with your patient or client if you voice your concerns; 

· You are concerned that other practitioners will not treat the child and family sympathetically, if you share your concerns with them; 

· You are concerned that other practitioners will not treat the information confidentially; 

· You are concerned that other practitioners will make things worse and possibly break up a family; 

· You suspect there may be violence in the family and you could make things worse for a child, young person or partner in the family; and 

· You are frightened that you will be attacked either verbally or physically.

These are real and very common worries that apply to most practitioners working with children, young people and families and are not easy to deal with.

	3.5
	Without relevant information practitioners cannot form sound judgements, assess needs or decide on the appropriate services to meet needs. Lack of information increases the risk of children ‘slipping through the net’. You should not be deterred from sharing information by the feeling that there are legal hurdles nor should you assume that the ‘safer’ course is not to share information. 

	3.6
	In most situations you will need to make a professional judgement about whether to seek consent to share information. To inform that judgement you need a basic understanding of the law. Section 4 of this guidance and Appendix 1 aim to provide that. You should also be aware of any code of conduct or other guidance applicable to your profession or agency. The law and these codes of conduct almost always permit information to be disclosed with consent. When deciding whether to share confidential information without consent, you also need to make a judgement as to whether the public interest in sharing the information, for example to safeguard and promote the welfare of the child or young person or in preventing or detecting crime, overrides the public interest in maintaining confidentiality.

	3.7
	Wherever possible you should explain the issue, seek agreement and if you decide to act against a parent, young person or child’s wishes, explain the reasons for doing so. This may not always be appropriate, for example in certain cases where you need to share information with the police to prevent or investigate a possible crime. Record your decision on the appropriate records. Chapter 6: Involving Children, Young People and Parents sets out some good practice guidance.

	3.8
	Talking things over with your manager or a trusted colleague if they are experienced in these matters, may be helpful, or if you are working in the NHS or Local Authority the Caldicott Guardian may be helpful. If the concern is about abuse or neglect, all organisations have a named person who undertakes a lead role for child protection, so consulting this person may also be helpful.

	4
	CORE GUIDANCE ON KEY INFORMATION SHARING ISSUES

	4.1
	Awareness of the Law
To make informed judgements on when and when not to share information, you need to know how the law may affect your decision to share information. Anyone wishing to share information about a child, young person or their family needs to be aware of the general laws that protect people from the wrongful disclosure or use of information (See Appendix 1: The Legal Framework). These are:

· The Common Law Duty of Confidence 

· The Data Protection Act 1998 

· The Human Rights Act 1998

	4.2
	But if you are sharing information on behalf of a public body, before considering whether you may be breaching a duty of confidence, a data protection or a human rights requirement, you will first need to be satisfied that the body has the necessary powers to share information. You need to establish a power or legal basis for sharing information - paragraph 4.7 below explains how to do this. There is more detail about specific powers and duties in Appendix 2. If you do not work on behalf of a public body, this question will not arise, although you will still need to work within the general framework of law mentioned in paragraph 4.1.

	4.3
	There are special situations or kinds of information which may be subject to particular restrictions on disclosure e.g. where information relates to court proceedings or to a person’s adoption.

	4.4
	Where you are sharing private or sensitive information, the common law duty of confidentiality will be a key issue. This is covered in more detail from pararaph 4.11 below.

	4.5
	Where the information is about an individual and it is held on manual or computer files, the requirements of the Data Protection Act 1998 apply (see flowchart 2 at the end of Appendix 1). These can seem complex but it is unlikely that the Act will be a barrier where you are sharing information to safeguard and promote the welfare of a child or to prevent crime, as long as, you have established a legal basis (or power) for sharing the information and you are satisfied that there is no unlawful breach of confidence.

	4.6
	You should be aware of the Human Rights Act 1998, particularly when acting on behalf of a public body, but again, if the requirements of confidentiality and data protection are met, then the Human Rights Act is unlikely to be a barrier to sharing information. 

 

Is there a power to share information?

	4.7
	This question is relevant to practitioners who are employed by statutory bodies (such as local authorities or NHS bodies) or exercise functions on their behalf. Those bodies can only act within their powers. You need to ask yourself ‘Do I need to share information to do my job effectively?’ Usually the answer will be quite straightforward. If sharing information is a necessary part of the function you are performing, there will be an implied power to share information.

	4.8
	For example, the legal basis for sharing information to safeguard and promote the welfare of children is provided in section 10 and 11 of the Children Act 2004, for those people employed by the bodies listed in those sections or contracted to carry out functions for them. Section 11 places a duty on certain key bodies to make arrangements to ensure that their functions are discharged having regard to the need to safeguard and promote the welfare of children. Section 10 of that Act places a duty on local authorities and other key bodies to cooperate with a view to improving the well-being of children in the area of the local authority. It is a necessary part of the fulfilling of these duties that information about children and their families is shared appropriately and therefore the power to share information is implied.

	4.9
	There may be a specific power to share information, such as section 47 of the Children Act 1989 when children's social care request information from other agencies as part of a child protection enquiry. Also section 115 of the Crime and Disorder Act 1998 gives the power to share information within Crime and Disorder Reduction Partnerships and Youth Offending Teams for crime prevention purposes. But the requirements of the Common Law Duty of Confidentiality and the Data Protection Act will still apply.

	4.10
	Practitioners who are working in the private and voluntary sector agencies providing services for children, young people and their families, do not need a specific legal power to share information. They must however, fulfil the requirements of the Common Law Duty of Confidence and the Data Protection Act 1998.

 

The duty of confidence

	4.11
	A duty of confidence will generally arise in circumstances where a person receives information that he knows, or ought to know, is being given in confidence. Some kinds of information, such as medical records and communications between doctor and patient, are generally recognised as being subject to a duty of confidence. There may also be a duty of confidence where a public body holds personal or sensitive information, as defined by the Data Protection Act 1998 (see Appendix 1) for the purposes of its functions. Unauthorised or improper use of such information can give rise to an action for breach of confidence unless that use can be justified in the public interest. The duty of confidence is not absolute. Confidential information may be shared without consent where there is an overriding public interest in disclosure. You need to make a judgement about the balance of public interest.

	4.12
	Other than information which is readily available from other sources you should treat all personal information you acquire or hold in the course of working with children and families as confidential and take particular care with sensitive information (for more detail see Appendix 1). There is a high public interest in keeping sensitive information, which includes medical information, confidential, and therefore the sharing of sensitive information must be on a need to know basis and be proportionate to the purpose for which the disclosure is needed.

	4.13
	Confidentiality is not breached where the person to whom the duty is owed consents to information being shared (consent is discussed in more detail below). Confidentiality should not be interpreted as secrecy; it is concerned with the confidence in the relationship and the handling of information. The law also recognises that disclosure of confidential information without consent or a court order can be justified in the public interest to prevent harm to the child or young person or to others. However, as a matter of good practice every attempt should be made to obtain the express consent of the person involved unless it is not safe or possible to do so, or it would undermine the purposes for which you are sharing the information. If you have the legal power to share information and you intend to do so without consent, you should explain to the person that you intend to share the information and why, unless to do so would undermine the purposes for which you are sharing the information.

	4.14
	The key factor in deciding whether or not to disclose confidential information without consent is proportionality: is the proposed disclosure a proportionate response to the need to safeguard and promote the welfare of the child or young person, or to prevent crime? 

	4.15
	Relevant factors in making this judgement are:

· What is the purpose of the disclosure? How compelling is it? What would the likely consequences be of not sharing the information? 

· What are the nature and the extent of the information to be shared? How sensitive is it? Are there risks in sharing this information and how serious are they? 

· To whom is the disclosure to be made (and is the recipient under a duty to treat the material as confidential)?

	4.16
	In some circumstances you will also take into account other considerations which may affect where the balance of public interest lies. If the benefit to the child of a disclosure of health information without consent is modest, it may be outweighed by the public interest in maintaining the public’s confidence in the confidentiality of information provided to the health practitioners. These issues are explored through case studies in Part B.

	4.17
	However, in general terms, where seeking consent is not possible or would undermine the purposes for which the information is to be shared, sharing confidential information without consent:

· will be justified when there is evidence that the child is at risk of harm through abuse or neglect, and seeking consent is not possible or would undermine the purposes for which the information is being shared (for example a police investigation); 

· will be justified in order to establish whether there is evidence that a child is at risk of harm through abuse or neglect, where this is believed to be a possibility but where it has not been established; 

· will be justified in order to prevent specific crimes involving significant harm to others; and 

· may be justified in order to enable action to prevent individual children and young people getting involved in offending behaviour.

	4.18
	The amount of information, and the number of people with whom it will be shared, should be no more than is necessary to meet the public interest in safeguarding and promoting the welfare of a child or young person, or preventing crime. The more sensitive the information is, the greater the child-focused need must be to justify the disclosure and the greater the need to ensure that only those practitioners who have to be informed receive the material (the need to know basis).


 
Disclosure by Consent

	4.19
	Consent can be explicit (in writing) or can be inferred from the circumstances in which information was given (implied consent), but must always be ‘informed’. The person giving consent needs to understand who will see their information and the purpose to which it will be put.

	4.20
	If you are in doubt as to whether a disclosure is authorised it is best to obtain explicit consent. But you should not do so if you think this would be contrary to the need to safeguard a child or young person’s welfare. For example, if the information is needed urgently, the delay in obtaining consent may not be justified. You should not seek consent if that might prejudice a police investigation or might increase the risk of harm to the child or young person. 

	4.21
	You do not need explicit consent if you have reasonable grounds to believe that the person to whom the duty is owed understands and agrees that the information can be disclosed. For example, a person who refers an allegation of abuse to a social worker would expect that information to be shared on a need to know basis with those responsible for following up the allegation. Anyone who receives information, knowing it is confidential, is also subject to a duty of confidence. Whenever you give or receive information in confidence you should ensure there is a clear understanding as to how it may be used or shared.

	4.22
	You need to decide whose consent is required. The duty of confidence is owed to the person who has provided the information on the understanding it is to be kept confidential and, in the case of medical or other records, the person to whom the information relates.

	4.23
	A duty of confidence may be owed to a child or young person in their own right. A young person aged 16 or 17, or a child under 16 who has the capacity to understand and make their own decisions, may give (or refuse) consent to a disclosure. 

In the case of a child who cannot consent, a person with parental responsibility should consent on their behalf. The consent of one person with parental responsibility is sufficient. In situations where family members are in conflict you will need to consider carefully whose consent should be sought. Are the parents separated? The consent of the resident parent would usually be sought (if they have parental responsibility) unless there is a risk to the child or young person. 

	4.24
	Consent cannot be inferred from any non-response to a communication requesting it or from any failure to object to such disclosure. It is important that any request is worded in language that is easily understood by the child or young person and their parents/guardian, and that no misleading statements or coercion takes place.

	4.25
	Consent once given can continue to be valid throughout the course of the agency involvement. If you use a consent form ensure that there is a section to specify the timescales for which the information will be held and when consent will be reviewed. Renewed consent should always be recorded.

	4.26
	Consent should be sought again if there is a significant change in the child or young person’s circumstances. The lack of renewed consent should not automatically be used as a reason for not continuing to share important information.

	4.27
	If consent is refused you will need to decide whether your concerns about the child or young person’s circumstances justify the disclosure, taking into account what is being shared, for what purposes and to whom. This is the public interest test referred to in paragraph 4.16. If it is a child or a young person who has the capacity to consent, the same test applies. But their age and maturity may be a factor in deciding whether the disclosure is necessary to protect their interests. Consent can also be withdrawn at any time during the process.

 

Sharing information in different working environments

	4.28
	The basic principles in relation to confidentiality apply whether the disclosure is internally within one organisation (e.g. within a school or a local authority) or between agencies (e.g. a social worker and a teacher). However, the sharing of information within an organisation is more likely to be implied or expressly authorised as people would generally expect that information given for a particular purpose was to be shared within an organisation for that purpose. 

	4.29
	Practitioners are increasingly working in multi-agency settings. It is important for practitioners to build up trust across agencies and to understand the statutory responsibilities each has in relation to safeguarding and promoting the welfare of children and young people.  This will enable practitioners to share information with confidence knowing that it will be treated confidentially and only shared with those who need to know.

	4.30
	In other circumstances when a number of agencies or practitioners are involved with a child or young person, for instance, health visitor, school staff, social worker it is now increasingly common practice to identify a lead professional who will act as the coordinating point for information sharing. This should be done in discussion with the young person and their consent obtained as appropriate. The Government issued guidance on the role of the Lead Professional and a Toolkit to support Multi-Agency working in July 2005.

	4.31
	Children on the Child Protection Register always have an allocated social worker who is their ‘key worker’ and a multi-agency ‘Core Group’ of practitioners will be identified to share information for the whole time that the child remains on the Child Protection Register and has a Child Protection Plan.  You will have a statutory or professional duty to share relevant information in circumstances where children need to be safeguarded.  Whenever there are concerns about a child or young person’s safety any new and relevant information should be shared as it arises.

	4.32
	If you have information that suggests that, as a consequence of sharing information, a staff member or another service user may be at risk, this must be shared between agencies as appropriate, since a failure to share information may put someone in danger. A risk assessment and management strategy must be put in place as soon as possible. 

 

Sharing Information in a Professional Way 

	4.33
	When sharing information make sure you identify by name the person you are giving the information to, inform them that the information you are sharing is confidential and confirm what they are going to do with it.

Record accurately and securely what has been shared, why, when and with whom, including the name, job title and contact details, and why the information was shared.

Make sure any correspondence, electronic or written, is marked ‘private and confidential’ or similar. N.B. not all email is confidential or secure.

Ask the recipient to confirm receipt of the information.

If asked for information by telephone, confirm the name, job title, department and organisation of the person making the request and the reason. 

· Take a main switchboard telephone number and call back the enquirer via the operator

· Only give the information to the named enquirer who requested it

· Record details of above 

	4.34
	If a young person or parent/carer wants to see the information which another agency has shared with you this should be treated as an ‘Access to Records’ request under the Data Protection Act 1998. You should follow your agency’s Policy and Procedures in this respect regarding Third Party Information. For children and young people of sufficient maturity (which for the vast majority of children and young people is taken to be 12 or over) the right to access information will belong to the child or young person rather than the parent.

	4.35
	The Freedom of Information Act interacts with other areas of law such as the Data Protection Act 1988 and the Human Rights Act. Freedom of Information requests potentially relate to a request for information recorded in any form held by any of the wide range of public authorities covered by the Act. However, the Act and accompanying Code of Practice issued by the Department for Constitutional Affairs make it clear that the Data Protection Act will remain the key legislation for the regulation of personal information held by authorities and other bodies. Personal information relating to the person requesting information is exempt from Freedom of Information requests and subject access provisions of the Data Protection Act will apply.  

	5
	INFORMATION SHARING CHECKLIST & FLOWCHART

	5.1
	If you wish, or are asked, to share information, there are some questions you need to ask yourself. You also need to be familiar with the principles set out in section 2 of this guidance.

Before sharing confidential information, ask yourself about your right to share information.

	5.2
	ABOUT THE PURPOSE
· Is there a legal basis and legitimate purpose to share the information? 

· Why do you / they want this information? 

· Is there a sufficient ‘need to know’? 

· Is the request ‘proportionate’ to the purpose for which the disclosure is sought? 

· If the purpose is clear, then what information is needed, will usually be clear. 

	5.3
	ABOUT THE INFORMATION YOU ARE SHARING
· Is this confidential information? 

· If there is no statutory obligation or consent to disclose the information, does the public interest in safeguarding the welfare of the child override the public interest in maintaining confidentiality? 

· Do you need to seek consent? 

· Whose consent is needed? 

· Do you already have informed consent to share the information? Is it still valid? 

· Would seeking consent or informing the person to whom the information relates, place someone at risk of harm, prejudice a police investigation or lead to unjustified delay? 

· Would sharing the information without consent cause less harm than not sharing the information? 

· Is the information up to date and accurate? 

· Does the information distinguish between fact and opinion? 

· Do you need to check with an originating agency that they give permission to share the information?

	5.4
	ABOUT THE RECIPIENT
· Are you giving the information to the right person? 

· Are you sharing it in a secure way? 

· Does the person you are giving it to know that it is confidential? 

· What will they do with it? Will there be secondary disclosure? e.g. if a doctor provides information to a school and the school passes it on to social care services.

	5.5
	AFTER SHARING INFORMATION
· In the event that the person to whom the information relates is not aware that the information has been shared, can you safely tell them, and if so when? 

· Have you recorded what information you have shared, with whom, when and why?

	5.6
	FLOWCHART 1: CONFIDENTIALITY
To view Flowchart 1 please click here:  Flowchart 1

	6
	INVOLVING CHILDREN, YOUNG PEOPLE AND PARENTS

	6.1
	Introduction
The majority of parents want what is best for their children. In the process of finding out what is happening to a child, it is critical to develop cooperative working relationships, so parents and caregivers feel respected and informed, and believe that staff are being open and honest with them, so that they in turn feel more confident about providing vital information about their child, themselves and their circumstances.

	6.2
	Family members usually know more about their family than any professional could ever know, and any decisions about a child or young person should draw upon this knowledge and understanding. Family members should normally have the right to know what is being said and what is recorded about them. Research has shown the importance of good relationships between professionals and families in helping to bring about the best possible outcomes for children and young people.

	6.3
	Most parents and young people welcome consultation and involvement, but need time to think, time to ask questions and to be reassured about their anxieties. Given time and proper information most parents will usually give consent to sharing information. This has to be balanced against causing undue delay in sharing information where children or young people may be at risk of harm.

 

Successful features of partnership working 

	6.4
	Successful features of partnership working include:

· A shared commitment to negotiations and actions about how best to safeguard and promote children’s welfare; 

· Mutual respect for the other’s point of view; 

· Recognising the unequal nature of power between practitioners and families. This will be more evident where there is a suspicion of abuse or neglect where practitioners have statutory powers to intervene; 

· Good communication skills by practitioners; 

· The establishment of trust between all parties; 

· Shared decision making; 

· Joint recognition of constraints on services offered; 

· Recognition that parents of children with additional needs, are often faced with parenting in situations of multiple adversity. Professional recognition of this is almost always valued by parents; 

· The importance of respecting difference, different styles of parenting and cultural differences must be balanced with a clear understanding of what is abusive to children. Parents comment that practitioners sometimes fail to appreciate the extent to which exposure of their parenting difficulties leaves them vulnerable to stigmatisation within their own communities, and so the sharing of confidential information must be strictly on a need to know basis; and 

· Clarity about parent’s rights and what practitioners expect from them.

 

How should I gain consent to share information?  

	6.5
	When you are working with a child, young person or their family you should try to:

· explain why you need to gather and share information about them and the benefits to the family i.e. to get a holistic picture of their needs, to prevent them having to tell their ‘story’ to several practitioners or agencies and to help assess what support or services they may need; 

· explore the reasons, fears and concerns that the young people or their families have about sharing information and try to reassure them; 

· explain what happens to the information they give you; 

· if you wish to share the information, be clear about who you will share it with and why; 

· discuss the effect sharing or not sharing information will have e.g. you might not be able to access services from other agencies unless you share information; 

· explain that in certain circumstances you would not have to get consent from them to share information; 

· ask the young person or parents if there are particular pieces of information that they would not want to be shared, or particular agencies that they would not wish information to be shared with; 

· if your agency has consent forms, ask the service users to sign one. Consent can be given verbally and recorded on the case notes; and 

· if your agency has a leaflet for parents/carers and children and young people about information sharing and access to personal data held, give them copies to read later in their own home. Ensure written information is in the appropriate format and language.

	6.6
	Resistance might show itself by:
· only being prepared to discuss ‘safe’ or low priority issues; 

· not turning up for appointments or by being overly cooperative with practitioners; 

· being verbally and/or physically aggressive; 

· minimising issues; 

· refusing to let a practitioner speak to or examine a child or young person alone; and 

· refusing consent to share information with another agency (where a parent knows another agency has information about previous abuse).

	6.7
	Resistance may be apparent:
· in situations in which lack of trust or fear of betrayal are present; 

· when the family member feels that she/he has no choice but to take part; 

· when there is resentment of third party referrers (e.g. neighbours or other family members); 

· when the goals of both parties are different; 

· with people who have had negative experiences or images of people in authority; 

· when people feel that to ask for help is an admission of failure; 

· when people feel that their rights are not respected; 

· when people feel they are not participants in the process; 

· when the worker is disliked; 

· when there is fear of intensity and high levels of empathy by the child or family; and 

· when abuse is being hidden or overlooked.

	6.8
	Responses by practitioners which can exacerbate matters include:
· being anxious and ambivalent about whether you really want to know what’s going on and inadvertently conveying this to the parents; 

· becoming impatient and hostile; 

· doing nothing, hoping the resistance will go away; 

· lowering expectations or blaming the family member; 

· absorbing the family’s anger; 

· allowing the family member inappropriately to control the meeting; 

· becoming unrealistic by expecting that all family members will be willing to accept help; 

· believing that all family members must like and trust you before any meeting can proceed; and 

· denying the authority and power you have and consequently not making legitimate demands on family members or taking legitimate steps to promote the welfare of children.

	6.9
	Practitioners’ experience is that the following approaches can be helpful:
· Give practical and emotional support – especially by being available, predictable and consistent, and acknowledging how difficult it is for parents to talk about personal and sensitive things. You could say:

It’s not easy talking about personal and private family matters is it?

I expect you are worried about (child) too;

Can you tell me a bit more about how things are at home?

How do you think (child) might describe things at home at the moment?

What would be helpful for you in this situation?

Are there things you would like to change if you could?

· By seeing some reluctance and resistance as normal; 

· By anticipating that parents are likely to become angry and defensive and by being prepared for this; 

· By exploring your own resistance to change and examining your own communication style; 

· Establishing a strong and well articulated relationship by clarifying rules of sharing records, by inviting people to meetings, by sharing with them how and why you want to share information and why you have to make decisions; 

· Helping family members to identify incentives for moving beyond resistance e.g. by helping them to see that they can be in charge of their own lives and get help for their child. Tapping the potential of other people who are respected as ‘partners’ by the family member; 

· By understanding that reluctance and resistance may be ‘avoidance’ or, of course, it could be you not doing your job as well as you might. Either way, try not to blame the parent or young person; and 

· Paying attention to non - verbal communication.

 

Non-verbal communication 

	6.10
	Non verbal communication is particularly prone to assumptions and misinterpretation during meetings or assessments.  The person may consider silence an example of ‘good manners’ while a worker may consider it ‘surliness’ or ‘lack of commitment’. Maintaining eye contact might be understood as ‘bold’ or ‘insolent’ by the family, but a sign of respect and engagement by the worker. An absence of eye contact could be interpreted as ‘evasive’, ‘withdrawn’ or as indicative of ‘low self esteem’.

Misinterpreting these communications may result in a lack of rapport and not achieving the cooperation of the person you are trying to help. This may include not getting consent to share information with other agencies that might be able to help and support a child, young person and family.

	
	PART B: SHARING INFORMATION IN SPECIFIC CIRCUMSTANCES

	
	 

	7
	INTRODUCTION

	7.1
	This section aims to:

· illustrate by case examples the typical dilemmas practitioners face in their everyday practice; 

· clarify the powers and duties professionals/ practitioners have; and 

· show how the law need not be a barrier to information sharing.

 It does not attempt to offer a detailed prescription of what information can be shared in every circumstance.  In some of these case examples a Common Assessment could be undertaken with the parent / carer or young person’s consent. The Common Assessment is an easy to use assessment which is common across all agencies and includes a pre-assessment checklist, a process for undertaking an assessment and a standard form to help provide a record, and where appropriate, share with others the findings from the assessment. The Common Assessment and the Multi-Agency Toolkit can be used as tools to facilitate information sharing and multi-agency working.

	7.2
	In General
Child welfare concerns may arise in many different contexts. There may be a number of explanations for the concerns you may have regarding a child or young person’s health or development and they all require careful consideration. Children and young people should always be seen and spoken to directly as is necessary and appropriate.

Appropriate sharing with other practitioners and agencies is essential if children and families, who may be in need of support and services, are to be identified at an early stage before problems become serious. Sharing can also enable information from different cases to be put together and assist the process of assessing levels of concern, and any potential risks.

	8
	PROMOTING HEALTH

	8.1
	Section 11 of the Children Act 2004 applies to a number of NHS organisations:

· Strategic Health Authorities 

· Designated Special Health Authorities 

· Primary Care Trusts 

· NHS trusts 

· NHS Foundation Trusts

With the exception of Strategic Health Authorities all the NHS organisations covered by section 11 of the Children Act 2004 deal directly with children and therefore all practitioners have a duty to safeguard and promote their welfare. Medical practitioners need to balance their duty of patient confidentiality with their duty of care, which in turn can only be exercised effectively when informed by the whole picture, formed by appropriate information sharing with other agencies.

	8.2
	It is common practice for health practitioners to work closely together, both in hospital and community based clinical settings; and most patients expect that information is shared between them. This is commonly done with the patient directly e.g. ward rounds in hospital settings. It is good practice for all practitioners to make this process explicit both through public information, and by explaining their practice to individual patients. 

	8.3
	Health information about identifiable individuals (patients) is generally held under a duty of confidentiality. This means that such information should not normally be disclosed to anyone unless the person concerned has consented. In the case of children who lack the capacity to consent their parents/carers may be able to do so, on their behalf. In the absence of consent confidentiality can only lawfully be breached if:

· There is some legal obligation to do so where the practitioner has no choice e.g. a court order requiring disclosure; and 

· There is an overriding public interest in sharing the information where the practitioner must exercise judgement.

	8.4
	In the context of sharing information about children without consent this generally means that the person considering disclosure must be satisfied that there is an overriding public interest which justifies breaching the confidentiality of the child’s information.

	8.5
	In the context of sharing information about children the public interests include but are not limited to:

· promoting the welfare of children; 

· protecting children from harm as a result of abuse or neglect; 

· preventing crime; 

· protecting the nation from public health risks e.g. spread of infectious diseases including sexually transmitted diseases; 

· reducing the number of child pregnancies; and 

· encouraging everyone to seek health advice and treatment and to volunteer all relevant information.

	8.6
	When considering a disclosure of confidential information a judgement will always be required about where the public interest lies; the more private and damaging the information, the stronger the public interest in disclosure will need to be.  Disclosure of health information is particularly likely to cause harm and/or distress because of its very personal nature. Any disclosures therefore need to be necessary and proportionate.

	8.7
	The NHS Code of Practice lays down a very high threshold before confidential health information can be disclosed. This is right and proper in the normal course of events but raises particular problems in the context of caring for children. It is possible that a health professional suspects that a child is being harmed as a result of abuse or neglect, but has insufficient evidence available to justify disclosure. Other professionals working with children may also have evidence which when combined with the health information would constitute sufficient grounds for breaching confidence. However, some confidential information will inevitably be disclosed simply by the health professional contacting other services. This will be the case regardless of whether the substance of their concern is divulged; the fact that the enquiry is taking place at all is by itself a disclosure.

 

Proposed change of practice for health professionals

	8.8
	Where a health practitioner believes that a child may be at risk but they have insufficient evidence to justify a full disclosure of information, a two tier approach to disclosure is considered appropriate. This approach is in response to the already high, and increasing, level of public concern that children should be properly protected from harm, arising from abuse or neglect. In considering public interest, it is suggested that a lower threshold is appropriate if disclosure is limited to a request for information to inform their decision. Where less confidential information is involved the public interest test will be more easily satisfied because it will be a less intrusive disclosure. However, this does not detract from the continuing obligation to ensure that any initial and subsequent disclosure is a necessary and proportionate response to the situation.

	8.9
	The proposed two tier approach is as follows:

i. Health professionals who have a reasonable suspicion that a child might be being harmed as a result of abuse or neglect can contact other relevant professionals, without disclosing the substance of any concerns, to seek further information.

ii. Where a health professional is satisfied that there are reasonable grounds for believing that a child is being harmed as a result of abuse or neglect they should consider sharing substantive information.

	8.10
	Nothing in this proposal should be read as limiting the ability of a health practitioner to take part in case conferences or respond to queries from other practitioners. Health practitioners can already disclose confidential information where they judge that the evidence presented to them, either by itself or in combination with their existing knowledge, means that the public interest test is satisfied.

	8.11
	Health Visitor
Case Example 1
The health visitor visits a new mother with a three month old baby, they have just moved to the area as they have been re-housed, but the health visitor does not know the reason for this. The health visitor is concerned that the mother seems to handle the baby quite ‘roughly’ and has strict ideas about feeding routines – leaving the baby to cry until it is time for the next feed. The mother has not been in when the health visitor has called for the last two visits, even though they had agreed the times.

Information Sharing
This is a very young baby, who is therefore particularly vulnerable. The recent re-housing of the family may indicate that the family are experiencing additional pressures. The health visitor can check to see whether there is any information or record from the hospital where the baby was born, or possibly from a previous health centre, regarding any worries in the past about either the mother as an individual, her parenting, the baby, or any other children.
 
The health visitor should continue to visit, and alert the mother by phone and letter, about her increasing concern to see the baby and talk about the concerns. She should clearly convey her wish to seek consent to share information with other practitioners outside health. If she cannot make contact with the mother and is sufficiently concerned about the care of this very young baby, she will have to make a judgement, in consultation with colleagues, whether to share the information with children’s social care and check whether the child is known to them either currenty or previously, and request a child in need assessment. 

An outcome of sharing information could be that the health visitor could more accurately assess the possible risk to the child and help her decide what action, if any, she needs to take. 

An outcome of not sharing information could be that the mother, who may be in need of support and advice about caring for her baby does not get help and the emotional and physical wellbeing of the baby may be impaired. The health visitor's duty to safeguard the child means that she can share the information without consent if she is satisfied that the public interest in preventing harm to the child overrides the public interest in keeping health information confidential.

	8.12
	General Practitioners
 
Case Example 2
A GP is treating a six year old child for bed-wetting. The mother often attends the surgery for sleeping tablets and complains of feeling low and the GP suspects there may be marital difficulties. She believes the child may be suffering anxiety because of the home situation but has no real evidence to support this. She is worried that if she broaches the subject the mother will withdraw or change doctors.

The GP tells the parents that they believe the child’s bedwetting may have a psychological element and asks if there may be something the child is anxious about. The mother admits things are difficult between her and her husband but does not agree to see the Counsellor at the practice or any other practitioner.

Information Sharing
The GP should seek the parent’s consent to share information with other agencies that know the child, in order to build up a more holistic picture and understanding of the child’s experience and development. The GP should inform the mother that her concern is for the child’s welfare and that her wish to share information is for that purpose, and not to find out about their marital relationship. As a first stage the GP should consider contacting other agencies including the child’s school, the school nurse, and children’s social care to see whether other practitioners have information or concerns about the welfare of the child. 

An outcome of sharing information may be that there are no other concerns, and this may inform the treatment programme. Alternatively, it may be that other agencies have concerns about the child too and that the child’s education and development are already suffering, and in these circumstances, a multi-disciplinary team assessment and planning process should be considered, at which stage further confidential information may need to be shared.

The mother may be the victim of domestic violence, but is too fearful of change, or further violence, to seek help. It is now widely recognised that children who hear or see domestic violence are likely to be harmed by it. The concerns for the child’s safety and welfare may be increased and the police and social care services would need to be involved.

An outcome of not sharing information could be that the marital relationship deteriorates and the development of the child is affected or that the child suffers abuse or neglect. 

	8.13
	Midwives
Case Example 3
The midwife sees a young woman in the ante-natal clinic who is pregnant with her first child, the baby is due in approximately 3 weeks and she has not had any ante-natal care. She and her partner have recently moved into the area and are not yet registered with a GP. She admits to having used unspecified drugs in the early months of her pregnancy but maintains that she is now drug free. The mother wants a home birth as she doesn’t like hospitals. The mother is intelligent, articulate, and presents very well, and the midwife is unsure about how much to worry about her history with drugs. 

Information Sharing
This is a complex situation, and the decision making about how much to worry needs to be shared by more than one practitioner. If the mother has continued to use drugs, and as is common, is denying this, the potential risk factors for the unborn baby are high and there is a likelihood of the child suffering harm. The midwife should seek consent to share information with other agencies in order to build up a holistic picture about this mother. If the mother is telling the truth, she may be more likely to understand why and consent to the midwife’s intentions to share information.

The mother may refuse to consent, with the added possibility that she may disappear. In this event, the midwife should follow the local child protection procedures which could include sending information about the mother to other health authorities. The midwife can share information without consent if in her judgement the public interest in safeguarding the baby outweighs the public interest in maintaining confidentiality. 

The outcome if information can be shared would be that a more holistic picture of the mother could be achieved and help and support offered before the baby is born if needed. 

The outcome for the baby of not sharing information in this situation could be potentially very serious, if the mother has continued to use drugs throughout her pregnancy the baby may need to be cared for in a special care baby unit after it is born.

If the mother refuses consent to share information, but does not leave the area, and the midwife has no other concerns she should not disclose the information.

	8.14
	Hospital Based Services
Accident and Emergency Departments & Acute paediatrics
The number of people seen in Accident and Emergency Departments or Walk In Treatment Centres inevitably means there are often time constraints on gaining consent to share information. An increasing number of hospitals are establishing a specialist team of paediatric staff within A & E departments, which can offer a more streamlined follow up process with paediatric clinics/inpatient services for children about whom there are concerns. Paediatric teams commonly work closely with hospital based social workers, and therapists.

Case Example 4
A large family with 7 children presents at A & E, asking for their middle child, a girl of 8 years to be treated for an injury to her wrist and lower arm. The other children are noisy and a little unkempt, and there is pressure from other waiting patients to move them though and out of the clinic. When the triage nurse talks to the little girl alone, she cannot say how the injury occurred. There are previous records of admissions for non accidental injuries to the girl’s older sisters in the past. The nurse suggests to the doctor that they need to establish the cause of the injury by talking further with the parents, but neither parent witnessed the accident, so the cause remains unclear.

Information Sharing
The medical teams in A&E need to ensure that the cause of the injury is established. They should explain to the family why they are concerned, and where possible they should gain consent from the parents to share information with other professionals. This could be done by any practitioner, including the hospital based social worker. 

Whether or not consent is given, the nursing staff should follow the hospital procedures and speak to the named nurse for child protection to reach the right decision regarding the best way to proceed. This may include speaking to the GP/health visitor/school, children’s social care to share information. Diagnosis in this case should be a well informed, holistic and a joint agency process, and can if necessary be followed up by the paediatric team through either it’s outpatient or inpatient services, depending on the information shared, and the consequent level of concern. 

The outcome of sharing information may reveal that the parents are overwhelmed, and unable to be as vigilant as their children need them to be, and they may need help with child care and parenting classes. If they were to access this quickly, repeated and possibly ongoing accidents to the children could be prevented. Or it may reveal that the injury was not accidental and a section 47 enquiry including the involvement of police, would need to be initiated. 

The outcome of not sharing information could be that there is continued neglect or physical abuse leading to the child suffering serious harm.

	8.15
	Multi-disciplinary team meetings in hospitals
Multi-disciplinary team meetings, also known as ‘Psycho-Social meetings’, are commonly held on the hospital ward, to discuss the holistic care of the patients and coordinate other services that may be needed. They are attended by the medical team, nursing staff, therapists and social workers. They may also be used as a training session for junior staff. Information shared in the meeting is usually done with implied consent, in that by making use of the health service the patient gives consent for information to be shared with other health professionals for the purposes of their treatment. 

It is important that parents are made aware that they and their children may be discussed at a multi-disciplinary meeting to plan and coordinate treatment and services. They should also be informed about the membership of the meeting and any members who are not health care practitioners and given the opportunity to decide if there are particular agencies they do not wish to be involved. The consequences of not sharing information should be made clear so that they can give informed consent or not. They should also be told that there may be situations where they may not be asked for consent, or their consent may be overridden e.g. in certain situations where there are concerns about a child's safety.
 
Case Example 5
A young child with cerebral palsy was admitted to the children’s ward for surgery to her legs. Whilst on the ward it is noticed that she has some bruising to the inside of her legs and thighs. Her mother has told the nurses that she always comes back from respite care in a state and is considering not sending her any more, but she needs the break as she has three other children.  The child's situation is discussed at the multi-disciplinary meeting.
 
Information Sharing
Because it is unclear about the cause of this child’s bruising, and the child herself cannot easily communicate, the team should talk further with the mother about their concerns and seek the parent’s consent to share information with practitioners outside of their own professional group. They should also find out whether the child has any communication aids that will enable them to communicate directly with her about what is happening to her and her wishes and feelings about her care generally. Contact with the child’s GP, and school, children with disabilities team, may add helpful information about the care issues for this child, and facilitate a better informed decision about how next to proceed.

An outcome of sharing information may identify that the child is being abused or that the respite carers need training in appropriate care practices. 

The outcome if information is not shared may be that this little girl is left in an unsatisfactory or abusive situation suffering physical and emotional harm.

	8.16
	Multi-disciplinary / Multi-Agency Teams
Increasingly, health professionals work together in co-located teams, within primary care settings in the community, e.g. health visitors, GPs, community paediatricians, social workers; Child and Adolescent Mental Health Services including therapists, educational psychologists, child & adolescent psychiatrists; Special Needs teams for children with disabilities, including speech and language therapists, doctors and nurses, education advisors and social workers; and within multi-disciplinary teams within hospitals, including paediatricians, social workers, paediatric occupational therapists, and speech therapists.

Information sharing between practitioners is best practice, and many patients would expect it to take place, where a range of practitioners are co-located. All Health based services should have a written policy regarding information sharing and a public version which informs patients about the process. This should describe the circumstances in which consent may not be sought, or may be overridden i.e. certain situations concerning the child’s safety. This document could contain a means of obtaining consent to share information within the team and between agencies.

Case Example 6
A young person who is known to children’s social care, is attending the Child and Adolescent Mental Health Service (CAMHS). He tells his therapist that he is having difficulty at school, he gets panic attacks and has to leave the room or lesson and sometimes he cannot face going into the classroom. He is getting into trouble and the school is punishing him for misbehaving and being disruptive. When this happens he gets angry and frightened and loses his temper. 

His therapist asks his permission to talk to the school but the young person refuses as he doesn’t want the school to know he is attending CAMHS as they will put it on his records and label him mad. The boy is not in contact with his parents and the therapist is reluctant to contact the boy’s social worker as he is not sure how the social worker, who is new, will deal with the confidential information. The therapist does not want to jeopardise his relationship with the young person.

Information Sharing
This boy may have limited experience of adults being helpful to him, and may need to be helped by a wider range of professionals than the therapist, as part of a process of developing trusting relationships with reliable adults, and solving problems with help.

The therapist has to make a professional judgement about whether to break the common law duty of confidentiality by overriding it with his duty of care to this boy; and if he does, what information needs to be shared with whom and for what purposes. The age and maturity of the young person will be factors that will influence this judgement. This has to be weighed against the consequences for the young person of the therapist breaking confidentiality and the possible loss of trust in their relationship, against the consequences for the young person of not sharing information. In this situation the therapist has to balance the young person’s rights to confidentiality against his rights and need to have his welfare safeguarded and promoted. These issues should be dealt with as part of the setting up of the therapeutic relationship, so that the young person and the parents/carers are all aware of the boundaries around information sharing.

The fact that the social worker is new and unknown is not a legitimate reason for the therapist not to consult them. This child may be looked after by the local authority, in which case, it is a statutory responsibility for his welfare and may have ‘Parental Responsibility’ if the young person is the subject of a Care Order. In this case the social worker is required to consult all those involved with the young person including the school, and any health practitioners as part of the ‘Looked After Child’ assessment, planning and review processes. It is most important therefore that CAMHS practitioners are aware of other situations where there will be secondary disclosure as a result of an agency’s statutory duty to consult and share even some confidential and sensitive information, with or without a young person’s consent. 

The outcome for the young person if he can be helped to understand why information needs to be shared confidentially, would be that he could receive the support and help from a group of practitioners working together to achieve the best outcomes for him.

The outcome for this young person if information is not shared appropriately could be that the school do not have a clear picture of his difficulties and therefore cannot offer him appropriate support, his education will suffer and he may be excluded. 

	8.17
	Adult Mental Health Services
Many people using adult mental health services are parents who have dependent children living with them. It is extremely important for mental health practitioners to be aware of the need to consider the safety and welfare of any children in the family when treating the adult patient.
 
There will be some situations where patients who have serious mental health problems and have parenting responsibilities, must be assessed as to whether they are able to properly care for their children at particular times in their illness. There may be situations where there are concerns about neglect or other abuse and these will of course be reported as child welfare concerns with or without the patient’s consent depending on the circumstances involved. 

But often it is unclear to what extent a person’s parenting capacity is affected by their mental health and how this may have an impact on the child’s health and development.

Impact of mental illness on parenting 
There are many factors that will influence the effect on a child or young person, including the chronic or temporary nature of the parent’s illness, family support, environmental factors and the resilience of the child. Many parents cope exceptionally well with their childcare responsibilities, even if they have a severe mental illness. Their illness does not automatically imply that they cannot look after their children.  This is paticularly so when other adults are involved in parenting the child and are able to respond effectively to his or her needs. 

However, mental illness can seriously effect parental functioning. The impact e.g. of schizophrenia, depression, anxiety and personality disorders can result in children being neglected both physically and emotionally.  Regardless of its cause mental illness can blunt parent’s emotions and feelings, or cause them to behave toward their children in bizarre or violent ways.

The risks increase when children or young people become targets of their parent’s delusions e.g. the child of mentally ill parents may be forced to participate in parental rituals and compulsions, or parental illness can result in marked restrictions of a child or young person’s social activities.

Mental health problems can result in parents having difficulty organising their lives. This may result in inconsistent and ineffective parenting. When parents lose consciousness or contact with reality, children’s physical safety and emotional welfare may be at risk. Mental health problems may mean parents have difficulty controlling their emotions. Violent, irrational or withdrawn behaviour can frighten children.

It is important to note however, the majority of parents with mental illness do not abuse their children (and the majority of those who abuse children are not mentally ill). 

The social consequences of mental illness
These problems may impact on a family’s standard of living because income may drop, bizarre or unpredictable behaviour makes jobs difficult to sustain. Families can become isolated because relationships with family members and friends are affected. Relationships within families can be disrupted leading to marital breakdown and separations.

Sharing Information to assess the potential impact on children and young people     
Practitioners may tend to focus on the needs of their specific patient (or client) group. When the needs of their patient are at odds with the needs of others in the family they may feel the need to advocate on their behalf. This can result in polarised views which block effective joint working and information sharing. Different interpretation or understanding of the common law duty of confidentiality held by different professions and agencies can prove to be a barrier to effective working together and information sharing. The sharing of sensitive information about a person always needs particularly serious consideration. There may be times when a patient may not consent to information being shared with other practitioners because of their fears of persecution or anxieties about what other practitioners/agencies will do with the information.

Addressing the needs of children and young people whose parents have a mental illness is, therefore, an important issue for all mental health, social and primary care services, requiring earlier intervention, mental health promotion and more effective cross service and inter-agency collaboration and information sharing. Because the mental illness of parents can make their children more vulnerable It is important to take full account of the need to safeguard and promote the welfare of the child, in considering whether to share information about a parent’s condition when consent to do so has not been forthcoming. In these cases an assessment of the individual’s capacity to consent may be necessary.

Written protocols agreed between Adult Mental Health Services and Children’s Social Care & Educational Services can provide a clear procedure for information sharing and joint assessment of families where a parent has mental health difficulties that may affect their parenting capacity, to ensure a child or young person’s welfare is safeguarded and promoted. 

It is very important that protocols address patient’s needs ‘as parents’, and therefore the possible impact of their mental state on the welfare of any dependent children living with them. They should address the wider context of the patient when applying the criteria for prioritising responses to information sharing and referral, and specify which other agencies they will need to share information with, to safeguard and promote the welfare of any dependent children in the home. They should include consideration of the ages of the children concerned. 

Procedures should allow for the involvement of other agency practitioners in a joint assessment in some circumstances. 

Case Example 7
A health visitor sees a mother with twins aged 4 years and a new baby, and is concerned that the mother may be suffering from post-natal depression. The twins are going to nursery school but the mother admits she is constantly tired and they often just watch the television when not at school. The health visitor encourages the mother to see her GP and shares her concerns about the mother’s mental state with the GP. The GP prescribes some anti-depressants but there is little improvement over the next two months. The GP is concerned enough to make a referral to the Community Mental Health Team who put the mother on a waiting list for an out-patient appointment as she is not considered to meet the criteria for a crisis team assessment.

Two weeks later one of the twins is seen in the Accident and Emergency Department with burns to her upper body and arm. Unknown to the mother, the child had been trying to make her mother a cup of tea because she thought her mother was sad and tired, and had dropped the boiling kettle, scalding herself.

Information Sharing 
A staged process of information sharing has already taken place, with differing levels of concern about the mother’s parenting capacity held by each practitioner involved. A key step now that a child has been injured, albeit accidentally, is for a joint agency meeting, involving where possible the mother and the father, with the support of a relative or friend, to take place. The meeting can be convened by health practitioners and include the GP, and should review the concerns about the mother’s mental health and current parenting capacity, and update the plan for supporting her; taking into account the ongoing consequences for the children if a more urgent form of specialist help and support is not made available. children’s social care should be invited to the meeting, both in order that a ‘Child in Need’ assessment can be undertaken and family support services arranged as required. In addition a Community Psychiatric Nurse (CPN) may be able to begin a specialist assessment, provide support to the mother and assist in reprioritising the case within the Community mental health team.

The outcome of sharing information could be that additional family support is provided to assist with child care and individual or group support for the mother. A more dangerous accident and consequences could thereby be prevented.

The outcome of not sharing information could be that the children’s needs are not properly assessed and the children remain in an unsafe and unsatisfactory environment when the mother is unwell.

	9
	PREVENTING CRIME

	9.1
	The sharing of information in respect of children and young people is vital in order to identify those at greatest risk, so they can be afforded services that will bring protective factors into their lives and prevent them becoming involved in crime and disorder. To achieve this, agencies involved in partnership should agree a list of risk and protective factors appropriate to the partnerships aims and objectives. A list of risk factors most applicable to the prevention of crime agenda has been compiled in the form of a table that allows space for justifying each individual risk identified in a young person’s life, and can be viewed at www.yjb.gov.uk/informationsharing. In this format it provides a simple but effective multi-agency screening tool that will embrace any single agency use of the Common Assessment Framework, and from which an overall level of perceived risk can be assessed.

 

The Police

	9.2
	The police service has a number of contributions to make in safeguarding and promoting the welfare of children. Whilst their principal role is the investigation of child abuse allegations, they also have a key role in preventing crime against or involving children and minimising the potential for children to become victims. This will include:

· Identifying vulnerable children in domestic violence cases; 

· Using police powers to take children and young people into police protection or protective custody when appropriate; 

· Protecting the needs of children and young people as witnesses or victims; 

· Working with partner agencies in the criminal justice system dealing with youth offenders, to divert children and young people away from crime; 

· Working with partner agencies to educate children and young people on issues such as substance misuse, prevention of crime.

Case example 8
Police officers patrolling at 11.30 pm one evening are called to deal with a group of young people damaging a bus shelter. Nigel, an 8 year old boy is amongst them, and is taken home by the officers. His parents were quite aggressive towards the officers, insisting that the boy was in the protection of his older brother. Nigel is picked up again one afternoon the following week, and admits truanting and stealing some sweets found in his possession. Once again, Nigel is taken home, and his parents claim they last saw him that morning when dropping him off at school. His school believe he is a bright boy but are concerned that he is aggressive towards other children – his mother condones this behaviour as his way of protecting himself.  The police routinely notify the Youth Offending Team, and the Police Child Protection Team about both incidents.

Information Sharing
The police officer in the Youth Offending Team can contact Nigel’s school to check the family’s version of the second incident, and to share information. He can do this in order to establish the level of any additional concerns, and to prevent any further crimes being committed. If a police officer decides that there is a need for a multi-agency risk assessment, they would not seek consent of the parents if they believe they may be obstructive, but would make a referral to the local partnership, sharing information as appropriate, and would continue to try to keep the parents informed and encourage their cooperation. 

An outcome may be that a meeting is held to assess the risk to Nigel and to determine what action is required to protect him from harm and prevent his involvement in crime.  A product of the meeting, involving the police, the Education Welfare Service from the Local Education Authority, and the school, may be a joint plan is developed to establish clear boundaries and monitor Nigel’s behaviour; enabling him to improve his educational achievement and development, and prevent him becoming involved in criminal behaviour.

The outcome if information is not shared and support offered at an early stage could be that Nigel continues in his anti-social behaviour and is led into more serious crime. His education and social relationships will suffer and the outlook for his future is poor. 

	9.3
	Domestic Abuse 
It is now recognised that in order to meet the full range of social, welfare, economic, safety, accommodation, criminal and civil justice needs that individuals living with or escaping domestic abuse have, a multi-agency partnership approach is required. The Crime and Disorder Act 1998 places this obligation on a statutory footing requiring some organisations to form partnerships to tackle crime and disorder, including domestic abuse and provides a legal power to share information.

Case Example 9
The police are called by a neighbour who is concerned that there is a fight going on next door and she can hear a woman screaming and the children and baby crying. This has happened before but tonight it is worse and going on much longer than previously. The police visit and find the woman with some minor facial injuries, but she is not willing to talk to them. She says her partner was drunk and has now left the house and she does not expect him to return. She says she doesn’t want any fuss as it will make things worse when he comes back. She says she would not support a prosecution. The police see toys in the hallway and ask for the mother's permission to see the children.  They appear to be well fed and clean but seem to be upset and anxious.

Information Sharing
The police have concerns about the children’s welfare. They should tell the mother that they will contact other agencies who know the family in order to share information and make a joint decision about whether any further action is necessary. As the mother does not need immediate medical attention, they can give her information and advice about local support services, including Women’s Refuges. 

The police will decide what investigation will take place, including interviews and witness statements and whether to proceed with a prosecution of the alleged perpetrator.

One outcome of information sharing with other agencies may be that the concerns are increased, and a referral is made to children’s social care for an assessment and possible section 47 enquiry. Another outcome may be that a trusted practitioner undertakes some work with the mother and helps the family to embark on a change process, accessing other support services in the community. It is now acknowledged that children who hear or witness domestic violence are likely to be harmed by it.

If information is not shared and appropriate action taken to safeguard and support these children they are likely to suffer emotional and possibly physical harm. 

	9.4
	Youth Offending Teams
Youth Offending Teams (YOT) are multi-agency teams and are central to the youth justice system. Their principle statutory aim is to prevent offending by children and young people as set out in Section 37 of the Crime and Disorder Act 1998. Safeguarding and promoting the welfare of children and young people is central to the work of Youth Offending Teams in order to reduce the likelihood of offending and re- offending.

Case Example 10
A young person, 16 yrs old, is referred to the Youth Offending Team (YOT) having been charged with several offences. It emerges that he is sleeping on friends’ couches because he doesn’t get on with his family. He says they threw him out a few months ago when he had a fight with his mother’s partner. He is not attending school and has no financial support. He says he does not want anyone to contact his family.

Information Sharing
This young person is homeless, out of school and without the means to support himself. As part of the ASSET assessment (structured Assessment Tool used by Youth Offending Teams) in advance of preparing a Pre-Sentence Report, the Youth Offending Team will identify his ‘living arrangements’ as being a causal factor underpinning the young person’s offending. In this situation consent is not needed to share information within the YOT team but  the young person would be informed that information will be shared with the YOT social worker, who will do a ‘child in need’ assessment which will involve contacting his family. 

The Youth Offending Team worker will need to ensure that the young person fully understands the meaning of giving consent to sharing information, and that some information will need to be shared even if his consent is refused in order to safeguard and promote his welfare. 

The outcome may be that work can be undertaken with the boy and his family to affect his return home. Alternatively, following the sharing of information with children’s social care, the boy may need to be looked after by the local authority. 

	9.5
	Young people in Custody
Case Example 11
A young person, 17, years old who is in custody has been referred to the Psychology Team due to his behaviour. He has a previous diagnosis of Attention Deficit Hyperactivity Disorder (ADHD), although there is no clear understanding of where this diagnosis came from. It is apparent to all staff that he has difficulty coping while in custody, primarily as a result of his difficulty making and sustaining peer relationships. His social skills are extremely poor, he uses verbal and non-verbal language inappropriately and is unaware much of the time of social rules and boundaries. His self-awareness and capacity to self-monitor is poor.  He self harms frequently and has made several suicide attempts, both prior to and while in custody. He has a history of being physically abused and being witness to significant domestic violence. He frequently uses fantasy as a way of coping and his divide between fantasy and reality is sometimes blurred. He has been subject to bullying, and has also been bullying others.

Information Sharing
To provide appropriate multi-disciplinary and multi-agency care the young person will be asked to give his consent to sharing information with different professionals within the custodial setting (e.g. speech and language therapist, YOT worker, Discipline staff, Healthcare team, Education – Special Education Needs) and services outside the prison (e.g., YOT, Child and Adolescent Mental Health Services (CAMHS), family). This is essential to both develop a good understanding of that young person’s needs but to also develop an individual care plan to assist him while in custody but also to plan for release. Consent would also be obtained from his primary caregiver to share information with various practitioners due to concerns that his understanding may be limited. The young person would however, be given all information using appropriate language to make informed consent. However, this young person is vulnerable and in need of protection. Information would need to be shared without his consent if necessary to safeguard and promote his welfare.

	9.6
	Sharing Information about People who have been Convicted of Offences Against Children.
The Multi-Agency Public Protection Arrangements (MAPPA) are often understood as co-operation between police and probation services focussing almost exclusively on the assessment and management of risk posed by offenders in the community. In fact the MAPPA are much broader and more complex than this. While much of their strength relies upon close police/probation joint working, the MAPPA form the basis of public protection through a multi-agency partnership throughout the 42 Criminal Justice areas of England and Wales.

Effective multi-agency public protection starts with the efficient identification of relevant offenders. Prompt and accurate information will allow agencies to gather and share relevant information and enable them to choose the appropriate risk management strategies.  Without this initial accuracy there are real dangers that important information is not gathered and shared or shared inappropriately, and the energy of agencies diverted from those offenders posing the highest risk of serious harm. The population of relevant offenders falling within the remit of MAPPA in each area comprise the following:

· Category 1: Registered sex offenders 

· Category 2: Violent and other sex offenders 

· Category 3: Other offenders

Public protection depends upon the effectiveness of the plans MAPPA agencies draw up to manage offender’s risks. Unless all relevant information is available, in good time, to those making assessments and drawing up the management plans, protection may be compromised.  

Case Example 12
A person convicted of sexual offences against a child recently released from prison, reported to his Probation Officer that he has moved to a new address. The Probation Officer checks and discovers that the address is that of a young man previously suspected of interfering with children, but never convicted. This young man lives next door to a children’s playground in which a small day care provider runs a group for young mothers and toddlers 3 times a week and a youth club at weekends. 

Information Sharing
There is the potential here for a number of children to be affected by the proximity of both the known and the suspected offender. The new information should be brought to the MAPPA meeting (Multi Agency Public Protection Arrangements) in order that a joint re-assessment of risk can be carried out and a joint agency management strategy developed. 

Consideration should be given to the steps that may be required to inform the organisers of the mother and toddler group (Ofsted as the regulatory authority would need to be involved), and the Youth Club (e.g. youth service, voluntary agency, leisure services may need to be involved). Housing officers also have an important role to play in the management of the risks posed to children by offenders. Appropriate housing can contribute greatly to the management of the risks. 

It would be good practice to inform both men about this process of information sharing.
 
An outcome of sharing information with the police and MAPPA would be that a revised risk assessment would be undertaken on both men and an appropriate action plan put in place to ensure children are safeguarded.

	10
	SUPPORTING FAMILIES - HELPING CHILDREN AND YOUNG PEOPLE ACHIEVE

	10.1
	The welfare of children and young people is key to their achievement. All those working in education and schools contribute to the safeguarding and promoting of children and young people’s welfare. All day care providers, schools and Further Education institutions have a statutory duty to safeguard and promote their welfare. Consequently staff in these establishments will play an important part in safeguarding children from abuse and neglect by early identification of children who may be vulnerable, as well as those at risk of harm. Increasingly, with the development of extended schools, children’s centres, and ‘Sure Start’ services, a range of professionals/agencies are co-located together in the same establishment. 

Information sharing between practitioners is best practice, and many parents would expect it to take place, where staff are co-located. Establishments should have a written policy regarding information sharing and a public version which informs parents about the process. This should describe the circumstances in which their consent may not be sought or may be overridden i.e. certain situations concerning the child’s safety. This document could contain a means of obtaining consent to share information within the team and between agencies. 

	10.2
	Early Years and Childcare 
These include family centres, children’s centres, nurseries (including workplace nurseries), childminders, playgroups and holiday and out of school schemes, and child care provision within extended schools. These services play an important part in the lives and development of babies and young children. Early identification of difficulties and intervention can radically improve children’s life chances. Early Years and child care practitioners have the responsibility to identify and pass on any general or specific concerns that they may have about the safety, welfare or development of children with whom they work.

Case Example 13
Jamie is 3 years old and attends the local playgroup three times a week, he is brought by the family au pair. Jamie does not play or socialise with any of the children and does not appear to communicate with anyone. He just sits quietly on his own and leaves without a fuss when it is time to go. Jamie’s parents are both professionals with demanding careers and the only time staff have met the mother was when she came to register Jamie for the group. The au pair speaks very little English and seems to spend much of her time talking on her mobile phone. 

The staff of the playgroup are concerned about Jamie’s lack of communication, and they cannot assess his level of speech and social interaction. The Play Group Leader writes to the parents asking them to come in or contact her. The family do not respond and the au pair shrugs and says she does not understand. The family do not have an NHS GP as they have private medical care.

Information Sharing
The Head of the Playgroup should continue to try and make contact with the parents by telephone and letter, to tell them of her concerns about Jamie and why she needs to talk to them. She should also let the parents know that she would like to gain their consent to share information with health practitioners, in this situation, and that her concerns would increase if this is refused. She should consider seeking information from the child’s GP or health visitor. If she does not get any response from the parents or if the parents refuse consent to share information, the Head should use her professional judgement, considering the risks to Jamie’s welfare and development of not seeking and sharing additional information. If the Head of the Playgroup judged that the parent’s were being neglectful of Jamie’s needs by not responding or withholding consent unreasonably, she would need to consider referring him to Social Care for a Child In Need Assessment

One outcome for Jamie if information is shared, is that any early signs of developmental problems will be detected and assessed and he can get the extra support or treatment he may need.

If information is not shared, Jamie’s difficulties could go undiagnosed and his difficulties may be much harder to treat at a later stage. She should record all her correspondence and actions on Jamie’s records. 

	10.3
	Schools
Case Example 14
A Year Head is very concerned about the behaviour of a young person in the classroom, she is disruptive, uses obscene language, and is constantly trying to test the authority of the teachers. She is openly suggestive to the boys in the class and often walks out of classes if challenged by staff. There are rumours about her ‘getting into trouble’ outside the school but no hard facts. She smokes a lot and has recently lost a lot of weight and looks quite emaciated.  Her parents have not responded to requests from the school to come and discuss their concerns.

Information Sharing
This young person may be just going through a particularly difficult time in her adolescence and needs some advice and support, or her behaviour may be a sign of other more serious problems in her life. This could include being involved in under age sex, prostitution, and / or substance misuse.

Involving the young person (and if possible her parents), and getting their cooperation will be crucial in assessing how serious the situation is and deciding what action needs to be taken. The young person will be able to tell the school whether she is involved with any other professionals outside the school e.g. Youth service, Connexions, YOT, GP, special/teenage clinic, children’s social care. She will also be able to give consent to practitioners sharing information about her where she is judged to be of sufficient age and understanding, and may be able to shed light on how best to gain the involvement and consent of her parents. It could be that this girl is part of a larger group of young people who are being drawn into exploitative activity, and that they may also need to be safeguarded.

The Head of Year, Head of Pastoral Care and/or the designated teacher for child protection can speak with the School Nurse to consider the young person’s health, welfare, development, and safety, and decide how to offer more support to the young person. They may decide to discuss the case anonymously with children’s social care, to help them assess any potential risks. Although the School Nurse is not an employee of the school, she can share information with a view to safeguarding young people if she has consent or there is an overriding public interest.

If information is shared one outcome may be that this girl is helped through some ‘normal’ problems by a counsellor/personal advisor. 

If information is not shared and she does not receive help or advice the outcome may be that she becomes involved in a self destructive life style in the longer term.

	10.4
	Education Welfare Service
The Education Welfare Service’s main aim is to help schools improve pupils’ attendance and reduce unnecessary absence and truancy. Education Welfare Officers work closely with schools, children and their parents, and with other statutory and voluntary agencies to promote, encourage and enforce regular school attendance of children of compulsory school age who are resident in their area.

	10.5
	Youth Service & Connexions
The Youth Service & Connexions provide a service for young people, who are predominantly in the 13-19 age range, which assists them in developing into mature and responsible adults. Youth and Connexions workers work closely with children and young people. They play an important role in offering young people opportunities to develop, extend and enjoy themselves in a safe environment. They are in an ideal position to be confided in as a trusted adult, and should be alert to signs of vulnerability and know how to act upon their concerns about a child’s welfare. The Youth Service & Connexions also provide confidential advice and support to individual young people who are experiencing difficulty in dealing with a range health, social or domestic issues, and who will benefit from, and want the assistance of a supportive adult.
 
Case Example 15
A Year Head is concerned about a young person of nearly 16 years old, who is not attending school regularly. The year head is concerned that he will miss his exams. He has recently been seen with a group of young people who are involved in criminal activities and has been picked up by the police twice as a passenger in a stolen vehicle. His parents have recently split up and one teacher thinks that his father has gone to live with his family overseas. The young person is unresponsive to the Year Head’s concerns about his situation and behaviour and avoids meeting with him.

Information Sharing
If the Year Head contacts the parents to request a meeting about the young person’s poor attendance, and his other concerns, but after several attempts gets no response, a referral can be made to the Education Welfare Service. The Education Welfare Officer will make contact with parents and young people to improve school attendance and offer support with any other difficulties that may be impacting on the school attendance. The young person must be seen and spoken to alone.  It may be that this boy is the victim of bullying, and a team approach will need to be developed in co-operation with the family and the boy’s friends. If it emerges that the young person is engaging in criminal activity, either voluntarily, or under duress, the school and education welfare staff as a team should share information and possibly refer to other relevant agencies including the Connexions Personal Advisor, Youth Service, Youth Offending Team, and Police to safeguard and promote this young person’s welfare and to help prevent any further criminal activity. It is best practice to gain the consent of the young person, and his parents to share information, but is not necessary if it is to prevent or detect crime.
  
An outcome of sharing information in this case could be that the boy is enabled to take his exams, and enhance his future educational and career options.

If information is not shared and appropriate help and support is not offered to, or accepted by, this young person he may become involved in serious anti-social and criminal behaviour in the future.

	10.6
	Voluntary & Independent organisations 
Voluntary & Independent organisations that provide services that are not contracted by a local authority or statutory agency need to ensure that staff and volunteers understand their role in promoting and safeguarding the welfare of children and young people and how to share information effectively and appropriately. It is important for these agencies to sign up to the broader information sharing protocols being established by councils and their local agencies, and to specify within internal procedures the expectations of staff to share information about children of concern to whom they are providing services. Issues of consent already described within this guidance apply equally to staff of voluntary & independent organisations.
 
 
Case Example 16
 
Ellie visits the teenage drop in service and speaks to Carina one of the volunteers, she says it is her first visit to the drop in. All Ellie will say is that she is pregnant and she thinks she wants to have an abortion. She says she lives with her cousin Mark but only gives her mobile phone number for contact purposes. Ellie then gets a phone call and leaves in a hurry. Carina has concerns about Ellie, who looks anxious and agitated. Ellie is reluctant to answer questions about her partner and the pregnancy. Carina goes to record the contact and finds Ellie has been in previously a year ago, for abortion advice. The previous worker had recorded that someone had told her Ellie dances in a club. There was no further contact. 

Information Sharing
Cases of under-age sexual activity where there are welfare, or protection concerns require sensitive handling, with a careful balance between the young person’s need for confidentiality and to ‘feel safe’, and the potential risks to them of harm from coercion, exploitation or abuse. It should be noted that children under 13 years are not legally capable of consenting to sexual activity; and sexual activity involving any teenager up to 17 years may involve harm, or the risk of harm.

The information in Ellie’s case is very sparse and it is unclear how accurate it is. There is no evidence to back up the information. The information on the record is hearsay not fact. There is no way of knowing how old Ellie is or where she is living. The worker should attempt to contact Ellie on her mobile and try and persuade her to come in to the drop in again. 

It is important to try and engage hard to reach young people and ‘proceed at their pace’ in order to offer the support and help they are seeking. Once a level of trust has been established, it will then be important to be clear with young people in difficulty, that if there are concerns about their welfare, or the welfare of other young people they know, they will be asked to give their consent to information being shared with other agencies who they already know, and others, who may be help them further. This may involve sharing information, involving a wider range of agencies to share information and plan how best to support her. Information may need to be shared without Ellie’s consent if her safety or that of others is at risk.

One outcome may be that Ellie agrees to talk and gives her consent to information sharing. This may reveal more concerns about her, and maybe any siblings in her family, which require referral to Children’s Social Care and the police. If Ellie, or her siblings are only 13/14, or indeed even younger, then they would need to be considered as the victim of a crime, and the police should be involved.  Another outcome may be that Ellie is engaging in sex with multiple partners, without any protection, and requires counselling support to build up her self esteem. This could be accessed via a local teenage pregnancy service, along with contraceptive and sexual health advice. 

	10.7
	Interpreting and Translation services
It is important when using interpreters or translation services that the ‘service providers’ sign up to a confidentiality statement.  The person working with the child and family should discuss the necessity of confidentiality with them through the interpreter at the beginning of any meeting.  Relatives, particularly children and young people, or people from the same community should not be used as interpreters.

Case Example 17
The mother of two children accompanied by a friend approached a school to enrol the children. The mother spoke no English and the friend very little. Very often the mother brought the children by herself and the staff were not able to communicate with the mother some concerns they had about their late arrival at school, the state of the children’s clothes and poor hygiene. They approached a classroom helper whom they believed spoke the same language and asked her to interpret for them. The mother of the children became extremely upset and left the school with the children and did not return. It transpired that the classroom helper did speak the same language as the family but was from an ethnic group that was perceived to be persecutory to the family’s ethnic and religious group.

Information Sharing
It is most important to only use interpreters from a recognised interpreting service who are trained to work in a confidential manner. It is very important to consider the ethnic and religious issues when selecting an interpreter for a family, and to consider whether gender is an issue. Sometimes it is culturally unacceptable for a woman to be talking to a man outside of the family about personal and sensitive information. If you are unsure about the issues take advice from the local council’s equalities service. With an appropriately matched interpreter the outcome in this case could have been improved parenting and life chances for the children through access to family support services.

	11
	INTERVENING TO PROVIDE CARE FOR THE MOST VULNERABLE

	11.1
	Asylum Seekers and Refugees
These children may arrive in this country seeking asylum, travelling with other adults who may not even be known to their family in their country of origin, but because they are brought in by someone, they are not considered to be ‘unaccompanied’ at the time of arrival. Their isolation, immigration status, lack of understanding of available services and lack of knowledge of the English language, all contribute to their vulnerability. Information sharing is particularly important for these children to ensure they are assessed for the help and support they often require. 

Case Example 18
A man brings two children to enrol them at school, he says he is their uncle and that they are living with him and seeking asylum in this country. He says their father is dead and their mother is still in their country of origin, but communication with her is difficult due to the current situation there. The children speak very little English but appear to be very happy to be in school. Over the next few weeks the school become concerned that the children are often late or absent without explanation, they are sometimes hungry and are not always dressed in appropriate clothing for the weather. The woman who collects them from school says the uncle has gone abroad and she is their aunt and will be caring for them for the time being.

Information Sharing
The school should inform the uncle that they need to share the information about the care arrangements for these children with children’s social care, as the relationship of these children to their carers needs to be clarified. The arrangements may be Private Fostering as defined in the Children Act 1989. children’s social care have a duty to visit any child or young person that may be in a private fostering arrangement, they must see, and speak to the child alone where appropriate, see their living conditions and interview the carers and ensure that there are satisfactory arrangements in place to maintain contact with birth parents. 

The Children Act 2004 introduced a tighter framework of awareness raising and monitoring of the system of notification of private fostering arrangements and introduced Minimum Standards for Private Fostering arrangements. These include a recommendation that all practitioners should be aware of and report to Children’s Social Care children who they believe may be in private fostering arrangements. 

The school should tell the carers about the requirement on them to inform Children’s Social Care, and seek consent to also share their concerns about the children’s welfare.

The outcome for these children if information is not shared, it could be that they are living in unsatisfactory conditions, they may be at risk of harm and there is no-one with parental responsibility for them.

	11.2
	Trafficked children
Trafficked children are often subject to abuse, enforced labour and sexual exploitation. They may have been ‘bought’ from their birth family in order to be sent as servants to more affluent families, sometimes from a similar background, or they may have been acquired for prostitution. They are generally young teenagers, may not speak the language and are not easily identified as they rarely attend schools. These children and young people are likely to be at risk of harm and should be seen and spoken to (with an interpreter if necessary) whenever they are identified.

	11.3
	Multi-agency Case Meetings or Panels about Children & Young People
Where a group of agencies meet to discuss a number of children and young people and coordinate services for them, public information should be provided about the process, including the circumstances in which consent will be overridden. It is good practice for consent to be obtained in advance.

Case Example 19
Multi-agency panels consisting of social care, education, and health services representatives are often set up to consider the joint funding and coordination of services for children and young people with complex care needs. These are children who are likely to need the services of more than two agencies for the duration of their childhood and continuing care in adulthood. Key workers are asked to provide written reports to the panel at regular intervals to assess changing needs and get approval for continuing funding. In this situation all the children and young people will be discussed by all the panel members regardless of whether their particular agency’s services are needed. 

Information Sharing
It is important in this situation that the members of the panel agree a policy on information sharing and confidentiality informed by the appropriate legal bases, and those parents, young people and care givers are made aware of it. Public information about the panel should include details about:

· The membership of the panel; 

· The level of information that will be shared; 

· The extent of any secondary sharing within and between agencies; 

· How the information is recorded; 

· How the information is kept secure; 

· The length of time the information will be kept; and  

· The rights of parents and young people to have access to their records

	11.4
	Child Protection Strategy Discussions and Child Protection Conferences.
Strategy discussions or meetings are held to share information about a child where there is a concern that they have or are likely to suffer significant harm. They are convened by children's social care and are usually attended by representatives from social care, police, health and where appropriate, schools or early years. The purpose of the discussions is to share information about a child where there are concerns about harm, and decide on a plan of action, in particular whether a section 47 enquiry should be undertaken. 

Child Protection Conferences are held on a child where, following a section 47 enquiry, agencies judge that the child may continue to suffer, or be at risk of suffering significant harm.  The aim of the conference is to enable those practitioners, together with the child and family, to assess all relevant information and plan how best to safeguard and promote the welfare of the child.  All practitioners should share information when social care are making enquiries about possible child protection concerns. However, the information should be proportionate and relevant to the purpose.

	11.5
	Serious Case Reviews (Child Protection)
Serious Case Reviews are held when a child or young person dies or has suffered a serious injury and abuse or neglect are known or suspected to be a factor.  The Area Child Protection Committee (or Local Safeguarding Board) will plan a multi-agency review to consider all aspects of relevant agencies’ involvement.  The case records are secured and no information can be added to or removed from them during the course of the review. The Serious Case Review Panel decides how the family will be involved, and what information will be shared with them. 

All involved agencies should provide relevant information for the serious case review.

	12
	PROVIDING HOUSE AND LEISURE SERVICES

	12.1
	As part of their work, Housing and Homelessness staff in both the statutory and voluntary sectors, have access to family homes, in some cases in a time of trouble or crisis. In the course of their work they are likely to be informed about and /or identify initial concerns regarding children and young people’s welfare that may need to be referred on to another agency. 

Case Example 20
A housing estate manager is concerned that one of the neighbours tells her that one of the other tenants leaves her children, all under 8 years old, home alone. There is also gossip in the neighbourhood that the father drinks and that sometimes their arguments disturb the neighbours. There has been no evidence of physical violence, but the property is in a poor state of repair and upkeep. The family are in rent arrears.

Information Sharing
The estate manager should talk with the tenants about the concerns that have been reported about them, seek their consent to share the information, and ask them to provide details of any key agencies they are in contact with. On receipt of consent, the estate manager can share information with agencies known to the family, e.g. school, health visitor, GP, police, family centre to see whether other practitioners have concerns about the children and what support or services are being offered or may be needed. In the event that consent is refused, the concerns about the children being left alone will still need to be shared with children’s social care, in order that they can be properly investigated. The neighbour should also be advised to call children’s social care and/or the police directly at any time when she is concerned about the children being left alone.

An outcome of sharing information could identify help and support the family may need to ensure the children are cared for safely. 

If information is not shared, their difficulties may escalate and could result in marital breakdown and/or homelessness or the children suffering harm when left alone.

	12.2
	Culture and Leisure Services
Local authorities provide and enable a wide range of facilities and services for children and young people such as libraries and leisure & sports centres, parks and recreation grounds. Their staff, volunteers and contractors have different levels and types of contact with children and young people who use these services. They play a significant and important role in helping children and young people to achieve their potential. Leisure based staff should be alert to any indications that a child may be vulnerable or unsafe in any way, and know who to contact if they have any concerns. 

Case Example 21
Two young people tell a receptionist that they are not going swimming any more because one of the swimming attendants sometimes hangs around the changing rooms and they think he looks at them getting changed. They say he bumps into them in the swimming pool, offers them hot drinks after they’ve been swimming, and makes them feel uncomfortable.

Information Sharing
The Receptionist should record accurately, the names of the girls, if known and the account of what the girls told them and inform the Manager of the Leisure Centre what they have been told by the girls.  The Manager of the Leisure Centre should:

· Secure the names and contact details of the children or young people who have reported the concerns where possible; 

· Share the information with children’s social care and the police who should make a decision about how to proceed; 

· Ensure that the Criminal Records Bureau checks for all staff, including the attendant concerned, are up to date, and initiate new checks if necessary. 

One outcome may be that one of the children is vulnerable and already known to agencies that have a range of other concerns, and this additional information sharing may clarify what support or services the child or young person needs. 

If information is not shared the outcome may be that the attendant, who may be a suspected offender and is attempting to groom the children with a view to future abuse, is not prevented from having direct contact with children.

	13
	CONTACT DETAILS

	13.1
	General enquiries about this consultation may be sent by email to is_guidance.consultation@dfes.gsi.gov.uk or by post to Chris Hirst, Information Sharing and Assessment, Westminster Suite, Caxton House, 6-12 Tothill Street, London, SW1H 9NA.

	14
	HOW TO RESPOND

	14.1
	If you wish to respond online, please use the following link:
 
http://www.dfes.gov.uk/consultations/conRespond.cfm?consultationId
66
Written responses should be sent by 15 November 2005 to:

Consultation Unit
Area 1A
Castle View House
East Lane
Runcorn
Cheshire WA7 2GJ

Or by e-mail to: is_guidance.consultation@dfes.gsi.gov.uk


	Appendix 1

	1
	The Legal Framework

	1.1
	The Legal Framework and Section 3 of this Guidance subsume the Information Sharing Guidance in Appendix 3 of ‘What to do if you are Worried a Child is being Abused’. (See Appendix 2 of this guidance for other legislation relevant to your other legal powers and duties).

	2
	Common Law Duty of Confidence

	2.1
	The circumstances in which a common law duty of confidence arises have been built up in case law over time. The duty arises when a person shares information with another in circumstances where it is reasonable to expect that information will be kept confidential.
 
The courts have found a common law duty of confidence to exist where:

· A contract provides for information to be kept confidential; 

· There is a special relationship between parties, such as patient and doctor, solicitor and client, teacher and pupil; 

· An agency or government department, such as Her Majesty’s Revenue and Customs, collects and holds personal information for the purposes of its functions.

The duty is not absolute and Information can be shared if:

· The information is not confidential in nature; 

· The person to whom the duty is owed has explicitly or implicitly authorised the disclosure; 

· There is an overriding public interest in disclosure; 

· Disclosure is required by a court order or other legal obligation.

	3
	The Data Protection Act 1998

	3.1
	The Data Protection Act 1998 regulates the handling of personal data. Essentially, this is information kept about an individual on a computer or on a manual filing system. The Act lays down requirements for the processing of this information, which includes obtaining, recording, storing and disclosing it.

	3.2
	If you are making a decision to disclose personal data you must comply with the Act, which includes the eight data protection principles. These should not be an obstacle if:

· You have particular concerns about the welfare of a child or young person; 

· You disclose information to social care services or another professional; and 

· The disclosure is justified under the common law duty of confidence.

	3.3
	The first and second data protection principles are the most relevant.
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	3.4
	‘Fairness’ is being open with people about how information about them is to be used and the circumstances in which it might be disclosed. Many organisations take steps to make people aware of their policy when they first obtain information from them, for example, by including it on forms or leaflets or by notices in waiting areas. There are a number of exceptions to this requirement, in particular, if the disclosure is for the prevention of crime (which includes neglect or abuse of a child or young person) or is required by a court order or a statute.

	3.5
	A condition in Schedule 2 must be met. Those conditions establish whether there is a legitimate reason for sharing information. They include:

· The data subject (the person to whom the data relates) consents; 

· The disclosure is necessary for compliance with a legal obligation; 

· It is necessary to protect the vital interests of the data subject; 

· It is necessary for the exercise of a statutory function, or other public function exercised in the public interest (e.g. for the purposes of an s.17 assessment or a s.47 enquiry); and 

· It is necessary for the purposes of legitimate interests pursued by the person sharing the information, except where it is unwarranted by reason of prejudice to the rights and freedoms or legitimate interests of the data subject.

	3.6
	There is a condition to cover most situations where a practitioner shares information to safeguard a child or young person’s welfare. In particular, the last condition (legitimate interest) is relevant in all cases and involves a proportionality test very similar to that applied to breaches of confidence.

	3.7
	If the information being shared is sensitive personal data, then a condition in Schedule 3 must also be met. Sensitive personal data relates to the data subject’s:

· Racial or ethnic origins; 

· Political opinions; 

· Religious beliefs; 

· Membership of a trade union; 

· Physical or mental health or condition; 

· Sexual life; 

· Criminal offences.

	3.8
	The relevant conditions in Schedule 3 are:

· The data subject has explicitly consented to the disclosure; 

· It is necessary to protect the vital interests of the data subject or another person where the data subject’s consent cannot be given or is unjustifiably withheld or cannot reasonably be expected to be obtained; 

· It is necessary to establish, exercise or defend legal rights; 

· It is necessary for the exercise of any statutory function; and 

· It is in the substantial public interest and necessary to prevent an unlawful act and obtaining express consent would prejudice those purposes.

	3.9
	‘Legal rights’ include a child or young person’s rights under the Human Rights Act 1998 and defending those rights could include disclosures between professionals to establish whether their welfare needed to be safeguarded. Exercise of a statutory function would cover sharing information amongst social services and other agencies in connection with an s.17 assessment or an s.47 enquiry. (See Appendix 2).

	3.10
	The second data protection principle requires that the purpose for which information is disclosed is compatible with the purpose for which it was obtained. But it can be for a different purpose if there is no direct conflict. Disclosures for prevention or detection of crime or required by a court order or a statute are exempt from this requirement.

	4
	Human Rights Act 1998

	4.1
	Article 8 of the European Convention on Human Rights (ECHR) (which form part of UK law under the Human Rights Act 1998) recognises a right to respect for private and family life.

    Article 8  ECHR
 

	4.2
	The right is not absolute. Disclosing personal or sensitive information to protect the welfare of a child or young person could cause considerable disruption to a person’s private or family life. This may, however, be justified by Article 8[2] if it is necessary to prevent crime or to protect the health and welfare of a child or young person. Essentially it is the same ‘proportionality’ test as applies to the common law duty of confidence.

	4.3
	If information sharing is justified under the common law duty of confidence and does not breach the data protection requirements or any other specific legal requirements it should satisfy Article 8.
 

	4.4
	FLOWCHART 2: DATA PROTECTION ACT 1998
To view the flowchart please click here Flowchart 2


	Appendix 2

	1
	STATUTORY POWERS AND DUTIES

	1.1
	One of the barriers to information sharing between agencies has been identified as a lack of trust between practitioners within and across agencies, regarding the way in which confidential information is processed. This is in some part due to a lack of understanding about the different statutory roles and responsibilities agencies and practitioners have; the different legal powers and duties they have; and the different understanding they have regarding some key principles and practice. Understanding that other practitioners have different powers and duties is crucial in developing trust between agencies and practitioners in sharing information to safeguard and promote the welfare of children.

	1.2
	This section gives some information about the most common Acts of Parliament that refer to children and families and the statutory duties and powers attached to them. The list is by no means exhaustive.

 

Sources of Law
(For the full Guidance on the Law see the Department for Constitutional Affairs ‘Public Sector Data Sharing’).

	1.3
	There is no single source of law that regulates the powers that a public body has, to use and to share personal information. The collection, use and disclosure of personal information are governed by a number of different areas of law as follows:

· The law that governs the actions of public bodies (Administrative Law) 

· Common Law Duty of Confidence 

· Data Protection Act 

· Human Rights Act

There is no general statutory power to share data, just as there is no general power to obtain, hold or process data. But Government agencies have many statutory duties to fulfil and are given some powers to enable them to carry out their duties. e.g. duties under the Children Act 1989, Children Act 2004, and the Crime and Disorder Act 1998. Many of these duties cannot be carried out without sharing information within and between departments and organisations, so therefore there is an implied power to share data.

	1.4
	The relationship between the above areas of law is quite complex. The starting point is always to determine whether the public body has the power to carry out any proposed data sharing. This will be a matter of Administrative Law. Administrative Law is the law that governs public authorities. According to well established rules of Administrative law a public authority must possess the power to carry out what it intends to do. If not, its actions are considered to be ‘ultra vires’ i.e. beyond its lawful powers.

	1.5
	Government departments headed by a Crown Minister such as the Treasury, the Home Office, the Department for Education and Skills, the Department for Work and Pensions and Department of Health etc derive all of their powers including the powers to collect, use and share information from the following sources:

· Express Statutory powers 

· Implied Statutory powers 

· Prerogative and common law powers

Those government departments that are established by statute do not have Prerogative or Common Law powers but must look to their statutory powers (Express or Implied) to provide a legal basis for data collection, use and sharing.

Express Statutory Powers

	1.6
	These are often referred to as ‘statutory gateways’ and are enacted to provide for the disclosure of information for particular purposes. These gateways may be permissive or mandatory.

An example of a permissive statutory gateway is Section 115 of the Crime and Disorder Act 1998, this permits people to share information to help prevent or detect crime.

An example of a mandatory statutory gateway is Section 8 of the National Audit Act 1983, and imposes a legal obligation on public bodies to provide relevant information to the National Audit Office.


Implied Statutory Powers

	1.7
	Where there is no express statutory power to share information it may still be possible to imply  such a power. Many activities of statutory bodies will be carried out as a result of implied statutory powers, particularly as it may be difficult to expressly define all the numerous activities that a public body may carry out in connection with its day to day activities.

Government departments that are created by statute (Acts of Parliament) do have implied powers to share data where there is no express statutory power to do so.

	1.8
	Local authorities are creatures of statute and have a corporate responsibility to address the needs of children and young people in their area. The Local Government Act 2000 sets out a broad cross government expectation that there should be a concerted aim to improve the wellbeing of people and communities. To achieve this, there should be effective joint working by the Local Education Authority, Social Services, Housing and Leisure, in partnership with Health, Police and other statutory services and the independent sector. These agencies will need to share information to work together effectively and so there is an implied power to share information in this Act.

	2
	OUTLINES OF STATUTORY POWERS AND DUTIES

	2.1
	The Children Act 1989
Sections 17 and 47 of the Children Act 1989 place a duty on local authorities to provide services for children in need and make enquiries about any child in their area who they have reason to believe may be at risk of serious harm.

S17 and 47 also enable the local authority to request help from other local authorities, education and housing authorities and NHS bodies and places an obligation on these authorities to cooperate. You may be approached by social services and asked

 

 

        To provide information about a child, young person or their family where there are concerns about a child’s wellbeing, or to be involved in an assessment under s17 or a child protection enquiry.

 

        To undertake specific types of assessments as part of a Core Assessment or to provide a service for a child in need.

        To provide a report and attend a child protection case conference

 

The Act does not require an unwarranted breach of confidence, but an authority should not refuse a request without considering the relative risks of sharing information, if necessary without consent, against the potential risk to a child if information is not shared.

Section 27 says that the local authority may request the help of any authority or person in:

 

        Any local authority

 

        Any local education authority

 

        Any health authority

 

        Any person authorised by the Secretary of State

 

for assistance in the exercise of their statutory functions which includes the provision of services for children in need and the sharing of information for these purposes.

 



	2.2
	The Children Act 2004
promote co-operation between itself and relevant partner agencies to improve the wellbeing of children in their area in relation to:

        
        
        
        
        
 Section 11 of the Act places a duty on key people and bodies to make arrangements to ensure that their functions are discharged with regard to the need to safeguard and promote the welfare of children. The key people and bodies are:

        
        
        
        
        
        
        
        
        
        
        
        understand what to do and the most effective ways of sharing information if they believe a child and family may require targeted or specialist services in order to achieve their optimal outcomes

All staff in contact with children understand what to do and when to share information if they believe that a child may be in need, including those children suffering or at risk of significant harm


	2.3
	Local Government Act 2000
 

Section 2 

 

	2.4
	Education Act 2002
Proprietors of Independent Schools also have a duty to safeguard and promote the welfare of pupils at the school under Section 157 of the Education Act 2002 and the Education (Independent Schools Standards) Regulations 2003.


	2.5
	Education Act 1996
Section 434 (4) 



	2.6
	Learning and Skills Act 2000
 

	2.7
	Children (Leaving Care) Act 2000



