TRANSPOSITION NOTES
COUNCIL DIRECTIVE 2000/78/EC of 27th NOVEMBER 2000 ESTABLISHING A GENERAL FRAMEWORK FOR EQUAL TREATMENT IN EMPLOYMENT AND OCCUPATION

	EC Directive 2000/78/EC (“the Directive”) prohibits discrimination in the fields of employment and vocational training on grounds of religion or belief, disability, age and sexual orientation.

The Disability Discrimination Act 1995 (Amendment) (Further and Higher Education) Regulations 2006, (“the 2006 Regulations”), implement (in Great Britain) a number of provisions of the Directive which relate to disability discrimination but only insofar as the Directive’s requirements impact upon areas covered by Chapter 2 (Further and Higher Education) of Part 4 of the Disability Discrimination Act 1995 (the DDA). The 2006 Regulations are drafted by the Department for Education and Skills.
The Disability Discrimination Act 1995 (Amendment) Regulations 2003 (SI 2003/1673 – the “2003 Regulations”) implemented the Directive’s requirements with respect to disability discrimination for areas covered in Parts 2 and 3 of the DDA and these Regulations came into force on 1st October 2004. These Regulations were drafted by the Department for Work and Pensions
Separate Regulations implement the Directive’s provisions on discrimination on grounds of religion or belief, age and sexual orientation (SI 2003/1660 and SI 2003/1661 respectively). Separate Regulations will be prepared to implement the Directive’s provisions on discrimination on grounds of age. Separate Regulations also implement the Directive in Northern Ireland. 
The following table sets out the main objective of each Article of the Directive and how it is to be implemented with respect to Chapter 2 of Part 4 of the DDA as regards disability discrimination, or (where relevant) how it has been implemented in the 2003 Regulations.




	ARTICLE


	OBJECTIVES
	IMPLEMENTATION
	CROSS -RREFERENCE TO  DRAFT REGS


	1
	Sets out the purpose of the Directive to combat discrimination on the grounds covered.


	No implementation required.
	

	2
	CONCEPT OF 

DISCRIMINATION

· Prohibition of direct discrimination
· Prohibition of indirect discrimination:

This occurs where an apparently neutral provision, criterion or practice puts a disabled person at a particular disadvantage unless 

i) there is a defence of objective justification OR
ii) a duty to make reasonable adjustments in line with the principles contained in Art 5.

· Prohibition of harassment
· Prohibition of instructions to discriminate
· Exceptions for public security and other specified reasons are permitted.


	An amended definition of “discrimination” and a new definition of harassment is inserted into Chapter 2, Part 4 DDA. (See new section 28S(2), and sections 28S(5) to (11), and new section 28SA.

New sections 28S(9) and (10) prohibit  direct discrimination and ensure that there is no justification defence for it.

The prohibition on indirect discrimination is implemented via the duty to make reasonable adjustments (Article 2(2)(b)(ii) and Article 5) except in the case of competence standards applied by “responsible bodies” in this context.

The duties to make reasonable adjustments are set out in new section 28T.

New section 28S(2) provides that a failure to comply with a duty to make reasonable adjustments amounts to discrimination. There is no justification defence for a failure to make a reasonable adjustment. 

Existing DDA section 28W makes further provision in relation to the reasonable adjustments duty where premises are occupied by an educational institution under the terms of a lease.

In the case of competence standards applied by responsible bodies, the Directive’s indirect discrimination right is implemented via the objective justification approach:  see new section 28S(6). This mirrors the approach taken in the 2003 regulations – see sections 14A and 14B of the DDA.
“Harassment” is defined in new section 28SA. The ambit of the prohibition on harassment is set out in new section 28R(3B).

Section 28R is also amended by inserting a new section 28R(3A) which sets out the circumstances in which discrimination (as defined) is  unlawful with respect to the conferment of qualifications by responsible bodies.

New section 28UB prohibits instructions to discriminate by responsible bodies. Section 16C of the DDA prohibits instructions and pressure to discriminate, in the context of employment. 

Further, subsection (6) of section 55 ensures that less favourable treatment of a person on the ground of his refusal to carry out an instruction to discriminate amounts to discrimination within the meaning of that section. 

Already implemented by the 2003 Regulations. See new section 59(2A) which ensures that the national security exemption is consonant with that in the Directive. 


	regulations 6, 7, 8 & 9
regulation 8
regulation 10
regulation 7
regulation 8
regulation 5 & 9
regulation 5
regulation 15

	3

	Scope of the Directive:

Specifies that the Directive applies in relation to:

· access to employment;

· employment conditions;

· access to self-employment and occupation;

· vocational guidance;

· vocational training;

· membership of workers’ (or other professional) organisations

in regard to both the public and private sectors.
Permits Member States to provide that the Directive, in so far as it relates to discrimination on the grounds of disability and age, shall not apply to the armed forces. 

	Access to employment, self-employment and occupation, and employment conditions are already implemented by the 2003 Regulations. The following provisions of the DDA apply:

· sections 4 and 4A (applicants and employees);

· section 4B (contract workers);

· sections 4C to 4F (office-holders);

· sections 6A to 6C  (partnerships);

· sections 7A and 7B (barristers);

· sections 7C and 7D  (advocates);

· sections 13 and 14 (trade organisations);

· sections 14A and 14B  (qualifications bodies);

· section 21A (employment services, including services to assist a person to obtain or retain employment, or to establish himself as self-employed);

· section 64A (police).

Vocational guidance is implemented by section 21A (employment services, including vocational guidance).

Vocational training is implemented by:

· sections 14C and 14D  (practical work experience);

· section 21A (employment services, including vocational training).

Membership of workers’ (or other professional) organisations is implemented by sections 13 and 14 (trade organisations).
The requirements of Article 3 are also implemented by section 16B. Regulation 16 of the draft “2006 Regulations” inserts a prohibition on publishing discriminatory advertisements by responsible bodies.

The 2006 Regulations implement the requirements of Article 3 only insofar as those requirements impact on Chapter 2, Part 4 of the DDA: That is, the draft Regulations only seek to cover the bodies and institutions which are already the subject of those provisions. It covers the provision of vocational training (and general education) provided by educational institutions in the further education or higher education sectors and the conferment of qualifications by those bodies. It does not cover non-vocational educational provision, provided by the governing bodies of schools and recreational or training facilities provided by LEAs and education authorities.

Part 2 DDA does not apply to service in the armed forces by virtue of section 64(7); practical work experience undertaken in the armed forces is excluded by section 14C(5).   
	regulation 16

	4
	Permits exceptions where a characteristic is a ‘genuine occupational requirement’ for a job.


	The Directive permits but does not require such exceptions to be made. No change to the DDA is required.

No implementation required in relation to disability discrimination.

	

	5
6
	Obligation on employers to provide reasonable accommodation in relation to persons with disabilities.
Permits the justification of some differences of treatment on grounds of age


	DDA section 4A imposes a duty on employers to make reasonable adjustments.

In the context of the provision of vocational training by educational institutions in Chapter 2, Part 4 DDA, a duty to make reasonable adjustments is imposed on those bodies, in relation to admissions, student services, physical features of premises and the conferment of qualifications, where a provision, criterion or practice places a disabled person at a substantial disadvantage in comparison with persons who are not disabled. (See new DDA sections 28T(1) to (1C)). 

No implementation required in relation to disability discrimination.
	regulation 10

	7
	Permits ‘positive action’ measures which prevent or compensate for disadvantages.


	The Directive permits but does not require such exceptions to be made. No change to the DDA is required.
	

	8
	Sets out the principle that Member States may maintain a higher level of protection than the Directive requires, but may not justify a reduction in the level of protection by reference to the Directive

	Existing protection conferred by the DDA is retained. 
	

	9

	Requires Member States to ensure that:

· procedures are available for individuals to enforce the Directive’s obligations;

· procedures are also available in relation to discrimination which takes place after the relevant relationship has ended;

· organisations with a legitimate interest may engage in proceedings either on behalf of or in support of a complainant.


	Enforcement procedures in Chapter 2 are provided by DDA section 28V and new section 28VA. Proceedings in England and Wales are brought in the county court, whereas proceedings in Scotland are pursued in the sheriff court. The relevant court rules will apply in relation to cases. Part 4 of Schedule 3 lays down the time limits for bringing proceedings and makes procedural provision.  
New sections 28VA and 28VB deal with enforcement matters for claims brought under sections 28UB and 28UC.

New section 28UA makes unlawful acts of discrimination or harassment which take place after a relevant relationship has ended.

Under the court rules of procedure there is no obstacle to organisations supporting a complainant in proceedings.  
Further, the DRC may set up an independent conciliation service for disputes arising under Chapter 2, Part 4 to promote settlement without recourse to the courts. See DDA section 31B.

	Regulation 18
Regulations 18 & 19

regulation 14

	10

	Requires that once the complainant has established facts from which it may be presumed that discrimination has taken place, it shall be for the respondent to prove that there has been no discrimination.

	New section 28V(1A) provides for the required shifting of the burden of proof.

	regulation 17

	11
	Requires protection for persons who suffer victimisation as a result of a complaint of discrimination

	DDA section 55 defines victimisation as a form of discrimination. The existing substantive provisions of Chapter 2, Part 4 of the DDA set out the circumstances in which discrimination (including victimisation) is unlawful. See section 28R(4).

	

	12
	Requires Member States to bring attention to the implementation of the Directive, using all appropriate means
	Implementation of the new duties set out in the 2003 Regulations have already been brought to the attention of employers and individuals through a variety of promotional campaigns and through stakeholders such as the Disability Rights Commission, non-departmental public bodies, the social partners and voluntary organisations.
The Department intends to publish the 2006 Regulations on its website together with a series of consultation questions between October and December 2005. Key stakeholders and interested parties will be made aware of the online consultation

	

	13
	Requires Member States to promote dialogue between social partners in accordance with national traditions and practice, to promote equal treatment. Also requires Member States to encourage social partners to conclude collective agreements, where consistent with national traditions and practice to do so.


	The social partners were consulted during the implementation of the Directive on all matters from first principles to the detailed draft regulations.  Dialogue took the form of:

· formal written consultation (with the publication in December 2001 of Towards Equality and Diversity and in October 2002 of Equality and Diversity: The Way Ahead);

· and appropriate face to face meetings.  

Further dialogue with the social partners has taken place during preparations for implementation of the DWP Regulations when the Disability Rights Commission undertook extensive consultations on the development of their Codes of Practice containing practical guidance about the Regulations.
The DRC will be consulted on the 2006 Regulations to assist in the development of a revised Code of Practice to take account of the Regulations. During the public consultation period, the DRC together with other parties will be able to comment on the 2006 Regulations and make suggestions prior to finalising and laying before Parliament.

	

	14 
	Requires Member States to encourage dialogue with appropriate non-governmental organisations with a legitimate interest in combating discrimination.


	Non-governmental organisations were consulted during the implementation of the Directive on all matters from first principles to the detailed draft 2003 Regulations.  Dialogue took the form of:

· formal written consultation (with the publication of the Towards Equality and Diversity and the Equality and Diversity: The Way Ahead documents);

· and appropriate face-to-face meetings.  

Further dialogue with appropriate non-governmental organisations has taken place during the DRC consultation exercise on the development of Codes of Practice containing practical guidance about the 2003 Regulations.
Non-governmental organisations will have the opportunity to comment on the impact of the 2006 Regulations during the public consultation period in October to December 2005, prior to finalising and laying before Parliament.


	

	15
	Permits exceptions for Northern Ireland in relation to police and teachers

	No implementation required in Great Britain.


	

	16 
	Requires Member States to ensure that any laws or administrative provisions contrary to the principle of equal treatment are abolished, and that any provisions in contracts, collective agreements, and internal rules of undertakings, may be made void.


	DfES will seek to identify legislation which may be contrary to the principle of equal treatment. Any legislation found to be contrary to that principle (and which is not permitted by Article 2(5)) will then be amended or repealed to ensure compliance.

New section 17C of, and Schedule 3A to, the DDA implement the Directive’s requirements as to contracts, collective agreements and rules of undertakings; section 28X makes provision for Chapter 2 of Part 4.

	

	17
	Requires Member States to provide for effective sanctions to enforce obligations under the Directive
	Under section 28V of the DDA claims under Chapter 2 may be brought before county courts (in England and Wales) or sheriff courts (in Scotland). The remedies available are those available in the High Court or Court of Session. This will include a declaration of rights, an injunction (an interdict in Scotland), and damages. Damages can include compensation for injury to feelings (whether or not they include compensation under any other head). 

Also new sections 28VA and 28VB set out the enforcement procedure for claims brought under new sections 28UB and 28UC.

Section 53A allows the DRC to issue codes of practice giving practical guidance on how to avoid acts of unlawful discrimination or harassment. Section 2 of the DRC Act ensures that the DRC has the duty to work towards the elimination of discrimination against, and harassment of, disabled persons.

	Regulations 18 & 19.

	18
	Requires Member States to adopt the necessary laws and provisions to comply with the provisions of the Directive on disability discrimination by 2 December 2006 (where Member States exercise the option in the 2nd paragraph of Article 18).
	The 2003 Regulations came into force on 1 October 2004.

The 2006 Regulations will come into force on 1st September 2006.

	

	19
	Requires Member States to report to the Commission by December 2005 (and every five years thereafter) on the application of the Directive

	No action required until 2005.
	

	20
	Provides that the Directive entered into force on 2 December 2000.

	No implementation required

	

	21
	Indicates that the Directive is addressed to the Member States.
	No implementation required.
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