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THE DRAFT DISABILITY DISCRIMINATION ACT 1995 

(AMENDMENT) (FURTHER AND HIGHER EDUCATION) 
REGULATIONS 2006
NOTES ON REGULATIONS 

INTRODUCTION 

These explanatory notes relate to the draft Disability Discrimination Act 1995 (Amendment) (Further and Higher Education) Regulations 2006. They have been prepared in order to assist the reader in understanding the Regulations.     

These notes do not form part of the Regulations and need to be read in conjunction with them.  They are not meant to be a comprehensive description of the Regulations. So where the whole or part of a regulation does not seem to require any explanation or comment, none is given.

In these notes—

“Chapter 2” means Chapter 2 of Part 4 of the DDA (the further and higher education provisions);
“the Directive” means Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation;

“the 2006 Regulations” means The Draft Disability Discrimination Act 1995 (Amendment) (Further and Higher Education) Regulations 2006;

“the 2003 Regulations” means The Disability Discrimination Act 1995 (Amendment) Regulations 2003 (SI 2003/1673) (amends Parts 2 and 3 of the DDA);

“the DDA” means The Disability Discrimination Act 1995 (c.50);

“the DRC” means The Disability Rights Commission;

“the SDA” means The Sex Discrimination Act 1975 (c.65); 

“the RRA” means the Race Discrimination Act 1976 (c.74)

PART I

INTRODUCTORY
Regulation 1

Citation, commencement, extent and interpretation

1. Regulation 1(2) provides for the 2006 Regulations to come into force on the day after they are made insofar as is necessary to allow the DRC to prepare and consult upon codes of practice (to be made under DDA section 53A) in relation to the new provisions of Chapter 2 as amended by the draft  Regulations.  This will also allow the Secretary of State to approve (under DDA section 53A(4)) such codes prior to [1 September 2006].  The 2006 Regulations will otherwise come into force on [1 September 2006]. 

2. Regulation 1(4) provides that the 2006 Regulations do not extend to Northern Ireland. This means that they extend to Great Britain only. Separate provision will be made for Northern Ireland.      

Regulation 3
Transitional provisions

3. Regulation 3(1) is a transitional provision on the burden of proof in court proceedings under Chapter 2.  The regulation provides that the shift in the burden of proof provided for by new DDA section 28V(1A) (inserted by regulation 14) applies to claims presented to a county court or sheriff court before the commencement date of the 2006 Regulations (that is, 1st September 2006), as well as ones presented on or after that date.  However, the shift does not affect any case in which a claim was determined by a court before the commencement date.  This transitional provision mirrors the transitional provision which was made (in relation to sections 63A and 66A of the SDA) by the Sex Discrimination (Indirect Discrimination and Burden of Proof) Regulations 2001 (S.I. 2001/2660) regulation 2(2). It also mirrors the transitional provision in regulation 2(1) of the 2003 Regulations.
PART 2

AMENDMENTS TO CHAPTER 2
Meaning of “discrimination” and “harassment”

4. Currently, “discrimination” by “responsible bodies” is defined in section 28S of Chapter 2 as —

a) unjustified less favourable treatment of a disabled person for a reason related to his disability, in comparison with others to whom that reason does not or would not apply; or

b) unjustified failure to comply with section 28T (unjustified failure to make a reasonable adjustment).

5. A “responsible body” is determined by reference to Schedule 4B of the DDA. There are also some other providers of education which are covered by modifications to the Chapter 2 provisions mentioned in Schedule 4C. Please see Appendix 1 for a full description of the providers of education that are covered by Chapter 2 provisions. In brief summary, only the following types of education providers are covered by Chapter 2–
·  Institutions in the Higher Education (HE) sector

· Institutions in the Further Education (FE) sector and in Scotland, colleges of further education

· Local education authorities (LEA’s) providing further or higher education, and education authorities in Scotland providing further education (see Schedule 4C)
· Some schools (see Schedule 4C)
· LEA’s providing recreational or training facilities (see Schedule 4C)
6. Regulations 6, 7, 8 & 9 of the 2006 Regulations amend the existing definition of discrimination and a new definition of harassment is inserted into Chapter 2 in order to properly implement the Directive’s requirements. The new definition will only apply with respect to the bodies mentioned in the first 3 bullet points above, as only these sectors of education constitute ‘vocational training’ in terms of the scope of the Directive. 
7. Regulation 7 - new DDA section 28S(2) ensures that a failure to comply with a duty imposed by section 28T (the duty to make reasonable adjustments) also constitutes discrimination. This restates the current position under existing provisions but it will not be possible (as is currently the case) to justify failure to make a reasonable adjustment.  The Directive does not allow for any such defence.  In any event, any adjustment which a responsible body could successfully argue it was justified in not making would have been unreasonable for that body to have to make in the first place.

8. Regulation 8 - new DDA section 28S(5) restates the current position in Chapter 2 that less favourable treatment of a disabled person can only be justified if the reason for it is both material to the circumstances of the particular case and substantial. 

The award of qualifications by responsible bodies

9. The award of qualifications by responsible bodies must be covered by these provisions as this falls within scope of the Directive. It will affect access to vocational training and employment. LEA’s do not award vocational qualifications and are not therefore subject to these duties.
10. Regulation 5 – new DDA sections 28R(3A) and (3B) set out the additional circumstances in which it is unlawful for a responsible body to discriminate against a disabled person or harass such a person.  The general definition of discrimination in section 28S as amended will apply, but subject to special provisions as to the defence of justification in relation to ‘competence standards’. The following subsections of DDA section 28S have not been amended by the 2006 Regulations - (1), (3) & (4). 
11. Regulation 8 – also inserts new subsection (6) into section 28S. This makes special provision as to the defence to be applied in a case of less favourable treatment discrimination based on the application of a ‘competence standard’; that is, an academic, medical or other standard used to determine whether a person has a particular level of competence or ability.  In such a case, the defence of objective justification (set out in Article 2(2)(b)(i) of the Directive) is to apply instead of the ‘reasonable adjustments’ approach (set out in Article 2(2)(b)(ii) of the Directive). This is because it is considered highly desirable, and in the public interest, that bodies which award qualifications should be able to apply one professional standard, applying equally to all applicants, rather than being obliged to adjust that standard on a case-by-case basis. The same approach is adopted in the 2003 Regulations, in DDA sections 14A and 14B.
12. It follows that a responsible body which awards a qualification will be obliged to justify a competence standard which particularly disadvantages persons having a particular disability by reference to the test of objective justification.  It will, therefore, have to show that the standard is justified by reference to a legitimate aim and that it is a proportionate way of achieving that aim.  This is likely to entail the provision of clear evidence that any standard is genuinely necessary and fundamental to the requirements of the qualification in order to ensure competence and proficiency. (Note that there is no duty to make reasonable adjustments in relation to the application of a competence standard. (see regulation 10 which inserts new DDA section 28T).

13. By contrast, in cases not involving the application of a ‘competence standard’ (for example, cases relating to the practical way in which responsible bodies assess standards, such as the conditions under which candidates have to sit examinations leading up to a professional qualification), the duty to make reasonable adjustments will apply.  In such cases, the ordinary defence of justification set out in new section 28S(5), rather than the defence of objective justification will apply.

14. New DDA section 28S(7) – mirrors the existing provision in Chapter 2 in relation to reasonable adjustments.  This ensures that less favourable treatment cannot be justified if the responsible body fails to make a reasonable adjustment, (unless that treatment would have been justified even if the adjustment had been made). For example, a college gives a disabled person a poor mark for his exam. The student experiences fatigue and cannot concentrate because of his disability. The reason why the student performed poorly was related to his disability. The college cannot justify this treatment by arguing that it was necessary to maintain academic standards as they could have made a reasonable adjustment by allowing the student short rest periods during his exam. (Note again that this does not apply in the context of competence standards as no reasonable adjustment duty applies to that).
15. Regulation 8 – also inserts new subsections (9) and (10) into DDA section 28S. These are new provisions designed to implement Articles 2(1) and 2(2)(a) of the Directive (which prohibit ‘direct discrimination’).  Subsection (9) makes clear that less favourable treatment cannot be justified if it amounts to direct discrimination as defined in subsection (10).  Subsection (9) provides that (for example) a responsible body directly discriminates against a disabled person if, on the ground of his disability, the body treats the disabled person less favourably than it treats or would treat a person not having that particular disability whose relevant circumstances, including their abilities, are the same as, or not materially different from, those of the disabled person. This makes it clear that the appropriate comparator in cases of direct disability discrimination is a non-disabled person with the same circumstances or abilities as the disabled person, (not a non-disabled person with a different (e.g. higher) level of ability than the disabled person).
Regulation 9 - new DDA section 28SA – meaning of “harassment”

16. Article 2.3 of the Directive states that harassment is a form of discrimination. New DDA section 28SA defines the meaning of harassment for the purposes of Chapter 2. This mirrors the definition in Part 2 of the DDA. It should be noted, in relation to the definition of harassment, that conduct which, having regard to all the circumstances, should ‘reasonably be considered’ as having the effect of violating the disabled person’s dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment, will amount to harassment.  (This is in addition to conduct which is ‘intended’ to have these effects).  The intention is that, when considering whether it is reasonable to consider whether that conduct amounts to a violation of dignity or creation of an offensive environment etc, courts should be required to take into account all relevant circumstances, in particular the perception of the person alleging harassment.  

Regulation 10 - new section 28T - Duty to make adjustments

17. The Directive requires Member States to implement a right in relation to indirect discrimination, that is, in relation to the application of an apparently neutral “provision, criterion or practice” putting persons having a particular disability at a “particular disadvantage” by comparison with others. Article 2(2)(b), however, gives Member States a choice as to the means of implementation in the case of indirect discrimination.  Member States may either provide that such provisions, criteria or practices must not be applied unless they can be objectively justified (subparagraph (i) of Article 2(2)(b)).  Or they may provide that persons applying such provisions, criteria or practices are obliged to take appropriate measures, in line with the principle of reasonable adjustments
, to eliminate the disadvantages entailed by such provisions, criteria or practices (subparagraph (ii) of Article 2(2)(b)).  

18. The 2006 Regulations, (like the 2003 Regulations), implement Article 2(2)(b) by the latter route (that of reasonable adjustments in Article 2(2)(b)(ii)). But there is of course one narrow exception to this which has already been flagged - that of competence standards applied by responsible bodies, which are required to be objectively justified in accordance with Article 2(2)(b)(i).

19. New DDA section 28T(1) sets out the ambit of the reasonable adjustments duty in relation to prospective or existing students. New DDA sections 28T(1A) and (1B) set out the ambit of the reasonable adjustments duty in relation to the award of qualifications by responsible bodies. New DDA section 28T(1C) sets out the duty to make reasonable adjustments with respect to physical features of premises occupied by responsible bodies. DDA section 28T(2) ensures that responsible bodies must have regard to the DRC Code of Practice when considering whether it is reasonable to have to take a particular step under these provisions.

Regulation 12
20. This Regulation substitutes a new section 28U into the DDA. Section 28U makes modifications to Chapter 2 for the purposes of its application in relation to i) FE and HE secured by LEA’s, ii) governing bodies of schools, iii) LEA’s providing recreational or training facilities and, iv) education authorities in Scotland. The amendments made by regulation 12 and Part 3 to the 2006 Regulations ensure that LEA’s providing FE and HE and education authorities in Scotland providing FE are subject to the new Chapter 2 provisions which implement the Directive’s obligations with respect to the “vocational training” aspect.
Regulation 14 - new DDA section 28UA – Relationships which have come to an end

21. This section makes unlawful certain acts of discrimination and harassment which occur after a relationship, to which Chapter 2 applies, has come to an end. The section applies to all relationships covered by the new provisions in Chapter 2 (education provider/student; teacher/student; qualification body/exam candidate). Section 28UA(3) limits the section’s application to cases where discrimination or harassment arises out of, and is closely connected to, the previous relationship.  So, for example, it will not cover an act of harassment committed by a former education provider at a purely private function or event.

22. The intention is that, for example, it will be unlawful for a disabled former student to be discriminated against in relation to the provision of references, or in access to educational or social facilities offered to other ex-students.  
23. Subsections (4) and (5) of Section 28UA create a duty to make reasonable adjustments in relation to provisions, criteria or practices, or to premises, after a relationship to which Chapter 2 applies, has ended in circumstances where a disabled person suffers a substantial disadvantage relative to persons who are not disabled and who are in the same position as the disabled person in relation to the education provider.  Subsection (4) is drafted so as to make clear who the correct comparator is: if a disabled ex-student say claims that he has been placed at a substantial disadvantage, he must show a disadvantage relative to a non-disabled ex-student rather than to a current student.  

24. Subsection (8) makes clear that the new provision applies to a relationship that has come to an end before the commencement of the section, as well as to those that end after the section has come into force.

Regulation 15 – new DDA section 28UB - Instructions and pressure to discriminate

25. Regulation 15 inserts a new section 28UB into Chapter 2. Like section 16C of the DDA, this makes it unlawful for a responsible body to instruct another person, or put pressure on them, to act unlawfully under Chapter 2.  This could arise, for example, where an HE institution instructs a teacher or another member of its’ staff to refuse admission to a disabled person on grounds that he/she is disabled, or to act in any other way which would be unlawful under Chapter 2. 28UB(3) makes it clear that pressure to discriminate whether made directly to the person concerned, or indirectly, but in a way where they are likely to hear of it, both come within this section. The enforcement mechanism for section 28UB is only via the DRC, (see comments on Regulation 18 below), and this mirrors the position in relation to section 16C of the DDA (see section 17B of the DDA).

Regulation 16 – new DDA section 28UC - discriminatory advertisements

26. Regulation 16 inserts a new section 28UC into Chapter 2. Section 28UC, (like section 16B of the DDA prohibits the publishing of discriminatory advertisements by responsible bodies. It makes it unlawful for a responsible body to publish a discriminatory advertisement which invites applications for any course or student service offered by it. Section 28UC(1)(b) sets out the circumstances in which an advertisement will be unlawful; namely where the advertisement indicates, or might reasonably be understood as indicating, an intention to determine the application in a manner which discriminates against a disabled person, or a reluctance to make reasonable adjustments for an applicant.  For example, it could be unlawful to say in an advertisement that only able bodied persons may apply for admission to a particular course in a FE institution. However, section 28UC(2) makes it clear that the advertisement will not be  unlawful where it would in fact be lawful to determine an application in the manner specified. An obvious example here would be in relation to competence standards where there is no duty to make reasonable adjustments but where the application of such a standard must be objectively justified (see new section 28S(6) inserted by regulation 8).    

27. Third party publishers (e.g. newspapers) who publish potentially discriminatory advertisements are not be covered by the 2006 Regulations, as the Employment Directive does not include them. It should be noted however that a third party publisher who knowingly assists a responsible body to publish a discriminatory advert may after the coming into force of the 2006 Regulations, be liable under section 57 of the DDA for aiding an unlawful act.  
28. Proceedings for contravention of section 28UC may only be brought by the DRC, (see comments on Regulation 18 below). This mirrors the position in relation to section 16B of the DDA (see section 17B of the DDA).

Regulation 17 - The new burden of proof -– new section 28V(1A) 
29. This implements Article 10 of the Directive (concerning the new burden of proof). Where a prima facie case of discrimination or harassment is made by a claimant, the court will be required to find for the claimant unless the defendant can prove that his or her conduct was not unlawful. 

Regulation 18 – enforcement mechanism for sections 28UB and 28UC

30. Regulation 18 inserts new section 28VA into the DDA which sets out the enforcement mechanism for section 28UB (instructions and pressure to discriminate) and section 28UC (discriminatory advertisements). Like the mirror provision in section 17B of the DDA, this means that only the DRC may pursue a contravention of these sections. On application from the DRC, a county court, (or sheriff court, in Scotland) must determine the matter and may issue an injunction (or interdict, in Scotland). Regulation 19 also inserts a new section 28VB which deals with some supplementary matters. An application under section 28VA(3) must be brought within 6 months of the date on which the alleged unlawful act occurred (or with the permission of the court). The DRC has 5 years (or if longer, with permission of the court) to pursue an application for an injunction or interdict.
31. Interrelationship with the Equality Bill – it should be noted that section 17B of the DDA will be repealed by the Equality Bill which was introduced into Parliament before the general election. New section 28VA and 28VB reflect in large measure the new provisions which will supersede section 17B when the Bill comes into force; and the new Bill provisions largely reflect section 17B in any event. But clearly the role of the DRC with respect to pursuing claims in relation to instructions to discriminate and discriminatory adverts will be taken over by the new Commission when it is established under the new legislation. It will be necessary to amend the 2006 Regulations to take account of this change of role and this will be done when it is certain the Bill will receive Royal Assent. It is very likely that the Bill will receive Royal Assent well before the 2006 Regulations are scheduled to be laid before Parliament next year.   
Regulation 16 – interpretation provisions
32. Regulation 16 makes various amendments to DDA section 31A regarding interpretation matters. This is to ensure uniformity of interpretation across the Act.
APPENDIX 1: THE RESPONSIBLE BODIES
This appendix lists the educational institutions and bodies which will be subject to the new obligations and duties arising from implementation of the Directive.
England and Wales

1) Governing body of an institution in the FE sector (those conducted by FE corporations and those designated for purposes of Part 1 of the Further and Higher Education Act 1992).

2) Governing body of an institution within the HE sector (publicly funded Universities, institutions conducted by higher education corporations and those designated for the purposes of Part 2 of the Further and Higher Education Act 1992).

3) The specified body of any other institution (designated by the Secretary of State in the Disability Discrimination (Designation of Educational Institutions) Order 2002 – SI 2002/1459) 

4) LEA’s in respect of any further or higher education secured by it.

Scotland

7) Governing Body of an institution within the higher education sector within the meaning of section 56(2) of the Further and Higher Education (Scotland) Act 1992.

8) Board of Management of a college of FE within the meaning of section 36 of the Further and Higher Education (Scotland) Act 1992.

9) Governing Body of a central institution within the meaning of section 135(1) of the Education (Scotland) Act 1980.
10) Education authority of any institution maintained by an education authority in the exercise of the further education functions within the meaning of section 1(5)(b)(ii) of the Education (Scotland) Act 1980. 

11) Managers of a school in respect of grants made under section 73(c) or (d) of the Education (Scotland) Act 1980 – to be designated in SI 2002/1459. But note that none are so designated in SI 2002/1459.
12) An education authority in respect of further education secured by it.
� That is, the principle of reasonable accommodation for disabled persons set out in Article 5 of the Directive and amplified by recitals 20 and 21.
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