	Consultation on the Disability Discrimination Act 1995 (Amendment)(Further and Higher Education) Regulations 2006

Consultation Response Form

The closing date for this consultation is: 30 December 2005
Your comments must reach us by that date.
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The information you provide in your response will be subject to the Freedom of Information Act 2000 and Environmental Information Regulations, which allow public access to information held by the Department. This does not necessarily mean that your response can be made available to the public as there are exemptions relating to information provided in confidence and information to which the Data Protection Act 1998 applies. You may request confidentiality by ticking the box provided, but you should note that neither this, nor an automatically-generated e-mail confidentiality statement, will necessarily exclude the public right of access.

	Please tick if you want us to keep your response confidential.
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	Name
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	Organisation (if applicable)
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	Address:
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If your enquiry is related to the policy content of the consultation you can contact John Luckett on:

Telephone: 0114 259 4974

e-mail: john.luckett@dfes.gsi.gov.uk
If you have a query relating to the consultation process you can contact the Consultation Unit on:

Telephone: 01928 794888

Fax: 01928 794 113

e-mail: consultation.unit@dfes.gsi.gov.uk
Please tick the box below which best describes you as a respondent
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	Representative Body

	[image: image10.png]



	Local Authority
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	Equality Body
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	Private Individual
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	Other
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	Please Specify:



	


The following section is about the coverage of the legislation.

1 The duties and obligations contained within these regulations are applicable to ‘responsible bodies’ involved in the delivery of vocational training - a brief summary of these is given below and a full list can be found as an appendix on this website.  

We would like your view on whether the types of organisations listed gives sufficient coverage to the regulations, or whether there are other providers that would need to be covered.

• Higher Education Institutions
• Further Education institutions (and Colleges in Scotland)
• Local Authorities (or Education Authorities in Scotland) providing HE or FE
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	Comments:



	


This section is about discrimination against, and harassment of, disabled students.

2 Regulation 5 inserts new sections 28(R) (3A) and (3B) which set out the additional circumstances in which it is unlawful for a responsible body to discriminate against or harass a disabled person in terms of applications for qualifications, conferring of qualifications or admissions to institutions etc. 

We would welcome your views on the impact of these new provisions and whether there are other circumstances that may need to be included.
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	Comments:



	


The following section is about the provision to make reasonable adjustments.

3 Regulation 7 inserts a new section 28S(2) to ensure that a failure to comply with a duty to make reasonable adjustment amounts to discrimination.  This new section mirrors the existing provisions but ensures that it is not possible to justify failure to make a reasonable adjustment.  

We would welcome your views on the impact of this new duty.
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	Comments:



	


This section is about justification for less favourable treatment based on the application of competence standards. 

4 Regulation 8 inserts new subsections into section 28S:

(5) -  restates the current position that less favourable treatment of a disabled person can only be justified if the reason for it is both material to the circumstances of the particular case and substantial.   

(6)  - makes special provision as to the justification to be applied in a case of less favourable treatment based on the application of a ‘competence standard’

(7) – mirrors the existing provision in Chapter 2 in relation to reasonable adjustments.  This ensures that less favourable treatment cannot be justified if the responsible body fails to make a reasonable adjustment, (unless that treatment would have been justified even if the adjustment had been made).

(8) -establishes that further provisions may be made as to the circumstances in which treatment is, or is not taken to be justified.

(9)  - makes clear that less favourable treatment cannot be justified if it amounts to direct discrimination as defined in (10) 

(10) - defines direct discrimination as less favourable treatment on the grounds of a disabled person’s disability.  This makes it clear that the appropriate comparator in cases of direct disability discrimination is a non-disabled person with the same circumstances and abilities as the disabled person.

(11) - defines competence standards.   

We would welcome your views on the impact of these new provisions.
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	Comments:



	


This section sets out a new definition of harassment.

5 Regulation 9 amends section 28SA and sets out a new definition of harassment ".......a body that engages in unwanted conduct which has the purpose or effect of violating a disabled person's dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for that person."  

Conduct will be deemed as harassment should it ‘reasonably be considered’ to be violating a person’s dignity as set out in the definition above.  The intention is that when considering whether conduct amounts to such a violation, courts should be required to take into account all relevant circumstances and, in particular, the perception of the person alleging harassment.

We would welcome your views on the impact of this new definition.
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	Comments:



	


This section is about tackling indirect discrimination through a duty to make reasonable adjustments.

6 Regulation 10 brings the DDA in line with the Employment Directive on indirect discrimination and this is being achieved through a duty to make reasonable adjustments. Section 28T(1) sets out the duty in relation to prospective or existing students ; section 28T (1A) and (1B) sets out the duty in relation to the award of qualifications; section 28T(1C) sets out the duty to make reasonable adjustments with respect to physical features of premises occupied by responsible bodies.  

We would welcome your views on the impact of these provisions. 
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	Comments:



	


This section is about requirements to make reasonable adjustments after a relationship has ended

7 Regulation 14  inserts a new section 28UA prohibiting discrimination with respect to relationships which have ended and creating a duty on responsible bodies to make reasonable adjustments in relation to provisions, criteria, practices or premises after a relationship has ended, where a disabled person suffers a substantial disadvantage relative to non disabled persons.  It is made clear that, for example, a disabled ex-student must show a substantial disadvantage relative to a non-disabled ex-student rather than a current student.  

We would welcome your view on the impact of this new provision.
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	Comments:



	


This section is about the prohibition with respect to instructions and pressure to discriminate.

8 Regulation 15 also inserts a new section 28UB.  This makes it unlawful for a responsible body to instruct another person, or put pressure on them, to act unlawfully - for example, a HEI instructing a teacher to refuse admission to someone on the grounds that he or she is disabled. 

 We would welcome your views on the impact of this new provision.
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	Comments:



	


This section is about the new burden of proof in a discrimination cases brought under the FE and HE provisions. 

9 Regulation 17 inserts a new section 28V(1A) bringing legislation in line with the Employment Directive.  This section essentially reverses the burden of proof where a case of discrimination is brought under these provisions.  The courts will be required to find for the claimant unless the defendant can prove that his or her conduct was not unlawful.  

We would welcome your views on the impact of this shift of burden of proof. 
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	Comments:



	


This section relates to discriminatory advertisements.

10 Regulation 16 inserts a new section 28UC mirroring the provisions that are in place in Part 2 of the DDA (see section 16B) on prohibiting discriminatory advertisements that would disadvantage disabled people. 

We would welcome your views on the impact of this new provision.
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	Comments:



	


11 Do you have any other comments about these regulations and their impact that has not been covered under the previous questions?
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	Comments:



	


Thank you for taking the time to let us have your views. We do not intend to acknowledge individual responses unless you place an 'X' in the box below.

Please acknowledge this reply [image: image26.png]



Here at the Department for Education and Skills we carry out our research on many different topics and consultations. As your views are valuable to us, would it be alright if we were to contact you again from time to time either for research or to send through consultation documents?
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Yes
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No


All UK national public consultations are required to conform to the following standards:

1. Consult widely throughout the process, allowing a minimum of 12 weeks for written consultation at least once during the development of the policy.

2. Be clear about what your proposals are, who may be affected, what questions are being asked and the timescale for responses.

3. Ensure that your consultation is clear, concise and widely accessible.

4. Give feedback regarding the responses received and how the consultation process influenced the policy.

5. Monitor your department’s effectiveness at consultation, including through the use of a designated consultation co-ordinator.

6. Ensure your consultation follows better regulation best practice, including carrying out a Regulatory Impact Assessment if appropriate.

Further information on the Code of Practice can be accessed through the Cabinet Office Website: http://www.cabinetoffice.gov.uk/regulation/consultation-guidance/content/introduction/index.asp

Thank you for taking time to respond to this consultation.
Completed questionnaires and other responses should be sent to the address shown below by 30 December 2005

Send by post to: John Luckett, Equality and Diversity Unit Legislation Team, Department for Education and Skills, N4, Moorfoot, Sheffield, S1 4PQ.

Send by e-mail to: regulations.consultation@dfes.gsi.gov.uk
If you have any problems with accessing the consultation website or need advise on using it, please contact the consultation unit on 

tel : 01928 794888 

e-mail : consultation.unit@dfes.gsi.gov.uk
 

