Consultation: The Disability Discrimination Act 1995 (Amendment) (Further and Higher Education) Regulations [2006] 

5 October 2005 – 31 December 2005

DfES Response to Consultation

Overview

This consultation took place to enable DfES to obtain the public view on new regulations that it needs to introduce to update the Disability Discrimination Act (1995) and ensure that it is in line with EU Directives on Disability Discrimination for employment and vocational training.

This was a low-key consultation on mainly technical amendments to an existing Act.  Similar Regulations had also been made in the area of employment in 2003 by the DWP, and these were consulted on and debated in Parliament.  
The consultation was carried out through the Department’s web-based consultation system and it was publicised by e-mail to a number of organisations and bodies in the education sector and other equality bodies.

As anticipated, due to the nature of the Regulations, only a small number of responses were received from individuals and organisations, including the Disability Rights Commission.
Summary of Responses
Questions 1 & 2 : coverage & admissions, applications, awarding qualifications etc
All respondents were concerned about the limited coverage and felt that other organisation such as professional bodies that accredit qualifications, prison services, and private organisations should be included.  

The Department has taken the institutional approach to these Regulations, which is the assumption that publicly funded vocational training takes place in HE and FE.  This also includes any subcontracting by an FEC or HEI which would still render the governing body of that HEI or FEC responsible under the Regulations.  Other organisation such as prisons and professional bodies are out of scope.  Furthermore requirements for professional/trade bodies are set out elsewhere in the DDA.
Question 3 : Reasonable Adjustments

There was a call for more clarity about who is a ‘responsible body’ when it comes to having to make reasonable adjustments and that there should be reference to those that award the qualifications.  There were also some concerns expressed about the wording which referred to a “disabled person” and that this diluted existing wording which refers to “disabled persons”
There appeared to be confusion between those delivering the training who are responsible and those awarding the qualifications who are not responsible.  The DRC will be asked to clarify the distinction in the guidance they are developing to accompany these Regulations in the form of a new Code of Practice.  Regarding the matter of wording of “disabled person” we subsequently agreed that, where there is an anticipatory duty in relation to all disabled people, the wording should be changed to “disabled persons”
Question 4 : Less favourable Treatment, Competence Standards and Reasonable Adjustments

Some respondents were concerned about the inclusion of a competence standard ‘exemption’ in the section about less favourable treatment and the duty to make reasonable adjustments.  It was suggested that its inclusion weakens the existing legislation and puts disabled people at more of a disadvantage.  There was also some concern about the retention of wording indicating that ‘lack of knowledge’ of a person’s disability could be a defence of less favourable treatment. 
The Department carefully considered the inclusion of the competence standard exemption but it is our view that the application of a competence standard in relation to a disabled person is about how that person is treated and that this is essentially an admissions issue. As such it would fall to be dealt with as an issue of unfavourable treatment, rather than one which required reasonable steps to be taken.  A competence standard is a proportionate means of meeting a legitimate aim and should only be applied as a narrow measure.  If a person thinks a competence standard is unfair, then we believe that the appropriate route would be to argue that it is not a genuine competence standard.  If it is not a genuine competence standard, then it would not be exempt from the provisions of the Regulations.  If it is a genuine competence standard, then it is difficult to see how it could be reasonably adjusted since that is the very essence of introducing a competence standard.  Regarding the lack of knowledge clause, following comments made in the consultation we re-considered the wording and decided to remove the clause from the Regulations.
Question 5 : New Definition of Harassment

Respondents generally felt that the new definition was helpful, although some felt that it might give rise to difficulty if cases came to court since harassment concerns a person’s perception of being harassed.  There were calls for this to be clarified in guidance 
It will be for the courts themselves to determine whether harassment has taken place but the DRC will be made aware of these concerns so that clarification may be included in the guidance the DRC is currently developing.

Question 6 : Indirect Discrimination – Reasonable Adjustments Duty

No serious issues were raised in this area.  There was some confusion regarding justification under new regulations and whether it would be the same as the old regulations, whether courts would be competent to judge what is reasonable and there were also some calls for clarification in DRC guidance. 
The matter of what is reasonable is not something that can be pre-empted through the drafting of the Regulations.  As with all cases regarding reasonableness, outcomes will depend on all relevant factors in a particular case.  On the matter of whether justification remains the same with new regulations, justification can only be accepted, both now and under the new Regulations, if it is both material to the circumstances of the case and substantial (or prescribed) 
Question 7 : Adjustments after a relationship has ended

No serious issues were raised in this area.  There was some confusion about what the provisions would mean in reality and a call for some clarity and examples in DRC guidance.
We will feed these comments into the DRC consultation on its guidance.
Question 8 : Pressure to discriminate

No serious issues were raised in this area.  Again there was a call for some clarity to be given in the DRC guidance and a point was made about whether the perception of a teacher would be relevant in such a case in determining whether they had been pressurised or not. 
As with other areas, we will feed these comments into the DRC consultation on its guidance.  Regarding the matter of perception, our view is that the perception of the teacher would not be relevant but the perception of a reasonable person would be relevant and again the court would decide on this matter.
Question 9 : Reversal of Burden of Proof

There were some concerns expressed about how such a reversal would put the onus on institutions to defend any allegations. 
This new regulation is in-line with EU directives.  However, any cases brought about by students still need to be based on evidence of any alleged discrimination and we feel that there would not be a dramatic increase in spurious claims 

Question 10 : Discriminatory Advertisements

There were no comments on the essence of this Regulation – although there were several comments about the type of advertisements an institution chooses to use. 
Conclusion

The Department has made several changes to the Regulations following the consultation exercise, demonstrating that it had listened to the concerns of the sector and acted accordingly where appropriate. 
