Report on Responses to Consultation on the Draft School Organisation Regulations and Guidance for Secondary School Competitions and Draft Guidance on Nursery School Closures 
Overview

1.
There were 12 responses to the 14 February 2006 consultation broken down as follows:

Teacher Associations


3

Local Authorities



2

Confed





Church of England




Oxfordshire School Organisation Committee



Office of the Schools Adjudicator



Hyde Technology School
EfM Ltd

Anonymous Student
Summary of Responses

Draft regulations

2.
Of the 12 responses, 2 suggested the changes should be deferred until the outcome in relation to the Education and Inspections Bill 2006 is known. A further response commented on this but did not suggest the regulations should not be implemented. The following comments were also made:

· Decisions on new 11-19 provision must be made democratically. The development of provision must be made in partnership with young people, parents, teachers, governors, sixth form and FE colleges, HE institutions trade unions and employer organisations. 

· The regulations should contain specific reference to consultation with the recognised school workforce trade unions as part of the process of establishing new schools.

· Since the publication of this consultation the Government has issued further clarification that only “five star” [sic] authorities will be allowed to compete to build new secondary schools.

· The presentation of these convoluted regulations is not user-friendly. 
· The obligation to consult with trade unions should be extended to promoters who are not the local authority.
· All promoters should be obliged to attend any public meeting arranged to discuss their proposals.

· The regulations should make clearer what the promoter needs to include about how the proposed school will help to achieve high standards and the contribution it will make to school improvement.  
· Regulation 5(2)(e): These regulations concern secondary schools (including middle-deemed-secondary) which provide education until at least 16, so there will always be 14 – 16 provision. 

· Regulation 5 should be amended to include an obligation to send copies of the notices inviting proposals for the establishment of a school to the recognised school workforce trade unions.
· Regulation 6 should be amended to include consultation with representatives of recognised teacher trade unions.

· Regulation 13: the proposed timescale for requiring authorities to send copies of proposals and any comments/objections to the SOC is too tight. We suggest this is increased to 2 weeks.
· Regulation 16 (1)(e) - The reference to approval of capital grant in a PFI arrangement. ‘Equivalent’ must mean equivalent to ‘the entering of a private finance contract by a local authority’. That means that proposals cannot be approved conditional upon the approval of a capital grant in a conventionally funded non-PFI arrangement. 

· Regulation 17 (2) - If one of the competing proposals is for a Church of England school, is the C of E group going to have to declare an interest and not vote? If so, the C of E loses the ability to cause the competing proposals to be referred to the adjudicator unless another also declares an interest and the SOC chooses to refer it to the adjudicator. We do not think this is satisfactory. 

· Regulation 19 - Should be amended to provide an obligation that the decision on any proposal will also be sent to the recognised school workforce trade unions.

· Regulation 21 – This limits the discretion for the LA to refer proposals to the SOC (that they could otherwise determine) to circumstances where the determination to implement needs to be conditional. Given that a proposal has to be completely uncontroversial for the LA to be able to determine it - it is only likely to want to refer it to the SOC if it has a good reason - why should it be restricted to occasions when conditional approval is necessary? The "explanatory notes” also incorrectly refer to "the adjudicator" rather than the "SOC". 
· Schedule 2 Part 1 Para 9(1) - How can a school specify the proposed number of pupils for whom SEN provision is made. Often SEN pupils are not identified until they get to secondary school.

· Schedule 2 Part 1 Para 21(b) - Voluntary controlled schools do not have to meet capital costs.

· the obligations contained in Schedule 3 should also apply to proposals to establish community schools.

Draft statutory guidance for decision-makers on factors to be taken into account in deciding competitions for new secondary schools 
3.
The following detailed comments were made:

· “Need for places” - does not allow for consideration of the system as a whole – provision of one type of school, which parents want, may undermine other types of school, which other parents want.
·  “Community cohesion” – this reference is most welcome, but it should be made clear that this refers to the cohesion of the whole of the local community, not to the cohesion of a particular community.
· “Other issues” (second bullet point) - why does the guidance include reference to compliance with infant class size limit? 
· The guidance requires insufficient information on educational matters from the promoter which will result in decision makers being unable to make an informed judgement on the "effect on standards and contribution to school improvement…”. The regulations should make clearer what information the promoter needs to include about how the proposed school will help pupils to achieve high educational standards and the contribution it will make overall to school improvement and the achievement of the 5 ECM outcomes. 
· Guidance is mostly sound as far as it goes, but leaves a number of issues unaddressed or given insufficient weight:

a. There is no mention of the cost, in money, time, energy and good will, of reorganisation schemes. 

b. There should be a strong presumption in favour of the status quo unless it is quite clear that the existing organisational structure cannot deliver what is needed.

c. Nor is there sufficient emphasis on the continuing costs associated with different structures. Some structures may deliver improvements but at disproportionate cost, starving other parts of the education system of scarce resources. It may be felt that this point is covered by “cost-effective use of public funds”, but this may be interpreted as a test that the particular provision is financially viable under existing funding arrangements and at existing levels of take up, which is insufficiently strong.
· There is an allowance for consideration of surplus places, which is welcome.

· “Diversity” - of types of school may work against diversity of courses and a system-wide provision of the widest choice for young people and their parents.
· “Effect on standards” - refers to a broad and balanced curriculum, these terms may be interpreted as what is reasonable for that type of provision. But the breadth and balance of what is on offer across the travel to learn area should be of greater significance to decision-makers.
· The need to consider collaborative arrangements is a point well made.
· An obligation to consult with recognised school workforce trade unions should be included.
· The complete range of equality issues should be included in the equal opportunity impact assessment of proposals.
· A requirement to ensure that any proposed school will be compatible with the relevant local authority children and young people’s plan should be included.

· The guidance should include a section on the impact the new school will have in the closure of another – schools should not be closed simply because they are not popular. The guidance should emphasise that planning should take into account the needs of the whole community.

· Crucial that school communities’ views are taken into account including capacity of school to help regenerate local communities, and also the jobs of teachers and support staff are considered in any reorganisation.

Draft guidance on circumstances in which the Secretary of State might consider that a competition is not necessary 

4.
The following detailed comments were made:

· We agree with all the points in this draft guidance

· Cannot support the exercise of discretion in such circumstances without some mechanism to challenge such decisions. At the very least, the Secretary of State should be required to consult the local authority (and other local providers) before taking a decision.   

· There should be a totally open competition for situations (b) to (e) and in situation (a) it might be appropriate for no competition to be held in the interests of dealing with the situation as soon as possible and in the interests of staff and pupils. Do these and next conflict and what are a, b, c etc? 

· We do not favour the introduction of competitions, but given that they are to be introduced, they must operate fairly - the draft guidance does not meet this test. Of the five points: c is reasonable; e and a are perhaps inevitable; but b and d undermine any justification for a competition system by allowing favoured groups, organisations or individuals simply to bypass that stage and should be deleted. 

· The guidance should be amended to clearly state that the discretion will only be used in exceptional circumstances.

· The Secretary of State should consider whether any proposed school will be compatible with the relevant local authority children and young people’s plan as part of the decision.
Draft guidance for decision makers on a revised presumption against the closure of a nursery school 
5.
The following detailed comments were made

· Proper consideration is required in the new context of the creation of children’s centres.

· It makes sense to ensure that all educational buildings cannot be used for another purpose before being closed.

· The criterion ‘no loss of expertise and specialism’ should be clarified to make clear that this includes the continued employment of qualified teachers or other qualified staff with at least comparable qualified staff/pupil ratios as was the case in the closing school.

· The word “more” should be deleted to clarify the circumstances.

· Presumption welcomed but concern expressed about emphasis given in the proposed criteria to the transformation of nursery schools into Children’s Centres as a default mechanism by which early years provision can be preserved.

General
6.
The following comments were not specific to any of the 4 annexes to the consultation letter:
· For new housing settlements:-

a.
There will be no community to consult over the proposals and specific arrangements need to be put in place. Yes there will for secondary
b.
Because the funding to start these schools does not rely on the public purse there ought to be a presumption that the developer may be the Promoter, or if the planning proposals involve local management by a Neighbourhood Trust then the presumption should include these sorts of local promoter as the presumption.  Don’t understand this? 

c.
both the primary and secondary schools should form a single cluster – one promoter - and often a single governing body.

· The existence of clear criteria expressed in plain English are crucial, which should be clearly indicated as applying beyond the demise of SOCs.
· Using an old adage 'Why fix it if it ain't broke?' In the case of my school we are well supported by the LEA, we are fortunate. They are forward thinking, believe in ECM and embrace diversity. We have Specialist schools of every flavour and are well supported by the Special Schools Trust. If I could see some advantage to local schools in altering the current format I would gladly consider it. Do not make mandatory. 
· The idea of increased competition, based on the expansion of popular schools, will undermine the promotion of the Government’s policy of partnership and collaboration between schools.

Department’s response
7.
The Department is grateful to those who responded. The regulations and guidance have been amended as follows in response to views expressed by consultees:-


Secondary School Competition Regulations

· amendments to ensure that information supplied by promoters matches the factors that must be considered by decision makers in the statutory guidance (e.g. expand information to be supplied for proposals to add 16-19 provision and require information on how proposals will contribute to the delivery of Every Child Matters); 
· to extend the timescale for local authorities to send the proposals and all representations to the SOC to 2 weeks, rather than 1 week as originally drafted;

· to add representatives of school workforce trade unions to the statutory list of consultees for the consultation before the first notice is published to invite proposals for the new school;

· to amend the requirement to send copies of the first notice to the LSC (i.e. Reg 5(2)(e)) by removing the qualification that this should only be where the proposals concern 14-16 education;

· include a requirement that the local authority should invite all other promoters (i.e. who have submitted proposals) to attend public meeting following the publication of the second notice (i.e. which summarises proposals). 

Secondary School Competitions – Decision Makers’ Guidance

· remove the requirement to consider the need for places (i.e. as local authorities will have considered, and consulted on, this before publishing the first notice); 

· add a reference to the Five Key Principles where proposals include 16-19 provision; 

· (for proposals to establish a new foundation school with a foundation) add a consideration as to whether the foundation has appropriate charitable objects.  

8.
Draft guidance on when consent might be given to publish proposals for a new secondary school without a competition has been included in the new handbook for local authorities on establishing a new secondary school including an application proforma, the factors that will be considered and the target for providing a decision. 

9.
Ministers were keen for the 2005 Act provisions to be introduced as soon as possible in order to secure more contestability within secondary school provision, and the Education and Inspections Bill had been drafted accordingly. The Education (New Secondary School Proposals)(England) Regulations 2006 (SI: 2006 No. 2139) were laid on 10 August and come into force with effect from 1 September 2006.

10 
The Department wrote to local authorities, School Organisation Committees, local diocesan authorities and other bodies on 31 August 2006 to inform them of the changes being made to guidance and legislation. From 1 September 2006, local authorities (LAs) will be required to invite proposals for new secondary schools whenever a new school is proposed. LAs, and other promoters, may apply to the Secretary of State for permission to publish proposals for a new secondary school without a competition, but this is likely to be agreed in limited circumstances.  A new handbook for local authorities on establishing a new secondary school is available at: http://www.dfes.gov.uk/schoolorg/guidance-view.cfm?Id=60
The handbook for other promoters, on establishing a new school, has been amended and is available at:http://www.dfes.gov.uk/schoolorg/guidance-view.cfm?Id=57
Guidance to Decision Makers is being amended, to include guidance on deciding secondary school competitions, and will be available on the Department's School Organisation website shortly.

11.
Ministers decided to introduce the revised presumption against the closure of nursery schools, as circulated in the consultation, and this will be incorporated in the Decision Makers Guidance from 1 September 2006. 
31 August 2006
