Partial Regulatory Impact Assessment for the Childcare (Local Authority Assessment) (England) Regulations 2006 
Purpose and Intended Effect

Objective


1. The new duties in the Childcare Act 2006 require local authorities to shape and support the development of childcare provision in their local area in order to make it flexible, sustainable and responsive to the needs of the community. The overall aim is that parents will be able to find childcare locally that meets their needs and enables them to make a real choice about work. 

2. Local authorities are required by Section 11 of the Childcare Act to assess childcare provision in their area. The results of the childcare sufficiency assessment will feed into the Children and Young People’s Plans. Local authorities will be required to undertake a childcare sufficiency assessment within a year of the commencement of the legislation and then at least every three years after that, keeping it under review in between main assessments. 

3. The authority’s assessment should generate an overall up-to-date picture of the supply, parents’ use of, and demand for, childcare in the local authority area. Through this analysis, local authorities will be able to identify gaps in childcare provision where parents’ needs are not being met.
Background


4. Local authorities have had a growing strategic role in planning, commissioning and delivering services for young children and their families, including facilitation and management of their local childcare market.  The significant increase in services has been driven through hypothecated grant funding and targets.  This approach was appropriate in the early phases of service development, but the remaining challenges require greater flexibility and scope for locally determined action.  

5. Local authorities play a big part in securing childcare provision through Sure Start Local Programmes, children’s centres and extended schools but there is no requirement on central or local Government to ensure that there is sufficient provision. Against this background, the childcare sector has grown considerably in recent years and is expected to continue to grow.  By 2008 the supply of childcare places will be closer to meeting the demand nationwide, although there will always be areas where local action is required to respond to changing needs.
6. The aim of the legislation is to ensure that local authorities conduct a comprehensive assessment of the need for and supply of, childcare so they can sustain this enhanced provision for childcare and early years services and ensure that its continued development reflects local needs and circumstances.  
Rationale for Government Intervention


7. In order to meet their duty to secure sufficient childcare (contained in Section 6 of the Childcare Act 2006) local authorities will need to have a good understanding of how the childcare market operates in their area. They will need robust evidence upon which to plan their strategy for meeting the sufficiency duty and confidence that they are meeting the needs of their communities.

8. Local authorities already have a duty to review the sufficiency of childcare under section 118A of the School Standards and Framework Act 1998. However, its impact has been uneven and has been affected by the lack of a comprehensive and coherent legal framework for the provision of childcare. At present local authority reviews of childcare focus mainly on the supply of childcare and not on demand. The Section 11 regulations and guidance will emphasise the importance of assessing both demand and supply and comparing the results of these to identify gaps

9. The regulations and guidance will provide local authorities with a comprehensive framework for the assessment. They will also be supported by best practice guidance which is being developed through the Childcare Implementation Project. This involves 12 local authorities and is being used to identify best practice and develop materials to help all 150 local authorities to undertake their new duties under the Childcare Act. The Section 11 Guidance will signpost local authorities to a website with a range of tools and resources. The regulations stipulate that local authorities should publish specific data and analysis that will enable comparison across all 150 local authorities of how well they are achieving the Section 6 duty to secure sufficient childcare. 

Consultation
Within Government


10. The Government has consulted and shared its early thinking with 10 Year Strategy partners including HM Treasury, Department for Work and Pensions, Department for Communities and Local Government. The Government has also consulted with the Office for Standards in Education, in their role as the regulator of childcare. The Government also consulted on the Childcare Bill, containing the duty to assess the sufficiency of childcare (Section 11), including a Regulatory Impact Assessment for the Bill as a whole.
Public consultation

11. A formal consultation on the regulations and guidance for Section 11 duties will take place during summer 2006. The Government will consult with a broad range of stakeholders including local authorities, government offices, childcare providers, sector representative bodies, and the trade unions. This Regulatory Impact Assessment will accompany the consultation document.
Options
12. The duty on local authorities to assess childcare provision is contained in Section 11 of the Childcare Act 2006. The regulations and related statutory guidance made under Section 11 are necessary to provide information on how the duty is to be fulfilled.

13. The Government has not produced an estimate of the monetary value of the benefits of the implementation of the Section 11 regulations. The function of the Section 11 duty is to require local authorities to analyse the supply of, and demand for, childcare and identify where there are gaps in the sufficiency of childcare. They will then use this evidence (through the powers related to the Section 6 duty) to plan the actions they will need to take to secure sufficient childcare.  This in turn will have major benefits by enabling many more parents to access childcare and move into work. The benefits of the Section 11 policy result from the implementation of the Section 6 duty, not from the Section 11 duty itself. The Government has therefore conducted a partial VFM assessment which focuses on the costs of the Section 11 duty only.

14. The guidance for Sections 6 – 10 and 13 (which contain a range of duties and powers relating to the childcare sufficiency duty) and regulations for Section 13 are due to be consulted upon early in 2007. The Government will complete a full analysis of the costs and benefits of the two groups of guidance and legislation. This will enable a robust assessment of the value for money of the policy of securing sufficient childcare and the related assessment of sufficiency.

Sectors and groups affected

15. The following sectors, and constituent members of them, have been identified. 

· Public Sector –  150 top tier local authorities in England 

· Over 130,000 private, voluntary and maintained sector childcare providers (affected indirectly) in England, ranging from individual carers and sole traders to large chains.

· 11.7 million children and their families in England 

Costs and benefits of duty to assess sufficiency of childcare

Benefits

16. The duty to assess the sufficiency of childcare (Section 11) and the interlinked duty to secure sufficient childcare (Section 6) will require every local authority to take action to ensure that there is sufficient childcare provision available for children aged 0-14 (18 for disabled children) within its area. The Section 11 Regulations will set the framework for how local authorities will deliver the Section 11 duty. 

17. The Section 11 regulations will ensure that local authorities put in place appropriate mechanisms to assess the supply of, and demand for, childcare and identify any unmet needs.  Local authorities will have to assess in detail the nature and features of the childcare market, analysing the views of parents, children, childcare providers, employers and the community.  The analysis will also incorporate data on the labour market, deprivation and the local economy to show a realistic picture of the present supply of childcare.  

18. Local authorities will use the information gained through the assessment to identify where there are gaps in the market and plan and work with their partners, private and voluntary childcare providers and schools, to provide advice, support and targeted incentives to help providers fill them. They will shape and support the overall provision of childcare to make it flexible, sustainable and responsive to the needs of parents and the community. More broadly, this will enable more parents, especially mothers, to enter the labour market, resulting in increases in family income and a reduction in the number of children living in workless households. 

19. The regulations draw together on a more formal basis activities that many local authorities already undertake as part of Sure Start, children’s centres and extended schools programmes, as well as activities undertaken as part of existing statutory duties (for example, the S118A duty to review sufficiency).  Local authorities receive funding through the General Sure Start Grant for these activities.  Most of the funding for childcare itself comes from parents, either directly or through the childcare element of the Working Tax Credit.  As a legislative function this role will be subject to children and young people’s local planning requirements and integrated inspection procedures under the Children Act 2004.  
20. All Sure Start funding will be routed through local authorities by 2008,  making them even more a key player in the childcare market.  In addition, local authorities already have the expertise and local knowledge that is necessary to shape the market to secure sufficient childcare, and they are also best placed to assess local need for and stimulate local provision of childcare.  Given this, placing a statutory duty to assess the sufficiency of childcare and then secure sufficiency will focus this expertise so that appropriate systems are put in place to ensure that sufficient childcare is available in each locality and that this childcare is suitable and reflects local needs and circumstances.
21. The regulations will complement local authorities’ existing duties in relation to nursery education.  They will enable the government to fulfil its goal of making sufficient childcare available to all families with children aged 0-14 (18 for disabled children). 

22. The Section 11 regulations will not have a direct effect on private and voluntary childcare providers other than the need to provide information if they are asked to participate in surveys, focus groups or consultation events, all of which will be voluntary.  

Costs 


23. The Government is committed to ensuring that the duties under the Childcare Act 2006 do not place new, unfunded burdens on local authorities.  The key aim of the Regulations and Guidance under the Act is that they should provide assurance of a long-term commitment to early years services and childcare, without creating new administrative burdens or service costs for local authorities.  The Section 11 regulations will be financed within the additional resources which have already been made available for childcare and early years services and future funding levels which will be determined through the normal spending review mechanisms.  They are, therefore, cost neutral, formalising and placing on a long term and sustainable basis the role that local authorities are already playing. 

24. The existing regulations to review the sufficiency of childcare (see paragraph 8 above) require that an assessment is undertaken every year. The new Section 11 regulations require that assessments are done at intervals no greater than three years. This will further offset any additional cost resulting from the enhanced scope of the assessment process and in particular that of consulting and publishing the assessment. 

25. All Sure Start funding will be routed through local authorities by 2008 and funding is already in place to deliver these services through the general Sure Start grant (GSSG).  The Department’s funding of childcare and early years services is significantly expanding.  Between 2004-05 and 2007-08 allocations
 in this area in total will increase from £1.14bn to £1.935bn.  This funding has also been made considerably more flexible for local authorities’ use.  For example, the large number of ring-fenced budget lines within the GSSG in 2004-5 will have been reduced to only five for 2006-7 (Main Revenue (MR-GSSG), Main Capital (MC-GSSG), Transformation Fund, Passported Sure Start Local Programme (SSLP) funding
 and Two Year Old Pilot funding).
26. Local authorities were informed of their GSSG funding for 2006/08 in December 2005.  These include three allocation streams which have already been announced.  These are capital and revenue for children’s centres, Extended Schools and Sure Start Local Programmes.
  Children's Centres and Extended Schools funding comes out of the MR-GSSG and MC-GSSG and therefore the remaining MR-GSSG and MC-GSSG is assumed to be available for local authorities to spend on meeting the duty.  This reaches a peak of £300.9m revenue and £114.4m capital in 2007-8.  This compares to £247.26m spent on these services by local authorities in 2004-5, a 21.7% increase in revenue over the four year period.  Given the level of funding and the increase in flexibility around how local authorities can spend this money, local authorities should be confident that the necessary resources are available to meet the costs of the duties. 
Small Firms Impact Test


27. The majority of childcare is provided by small voluntary and private sector providers, with a few large firms having a relatively small share of the market. The new duties may have beneficial effects on small businesses.  Local authorities will have an improved understanding of the childcare market and will be able to target support more effectively and provide a strategic overview. Local authorities are required in the Section 11 regulations and guidance to work proactively with childcare providers during the preparation of the assessment and to consult with them prior to its publication. 
28. Childcare providers are also likely to find that, as a result of the new duties to assess and secure the sufficiency of childcare, local authorities will have increased flexibility to provide targeted help to childcare providers to stay open and remain sustainable in the long term.
29. Small childcare providers are likely to benefit from better information about childcare and children’s services as more families become aware of the services that they provide.

30. The Small Business Service at the Department of Trade and Industry were consulted as part of the development of the Childcare Bill RIA – New Duties on Local Authorities who agreed with our assessment that the duties are likely to have a positive impact on small businesses. 

Competition Assessment

31. Consideration has been given to the potential impact of these provisions on competition.  It is not envisaged that the number or size of firms would change significantly as a result of any of the new duties. 
Enforcement, Sanctions and Monitoring
 

32. How well the local authority fulfils the duty will be covered by the existing planning, inspection, assessment and intervention arrangements: Annual Performance Assessments, Joint Area Reviews and Comprehensive Performance Assessments and will be integrated within each authority’s children’s trusts arrangements.  This will be backed by the ultimate sanction of the Secretary of State’s powers to intervene.

Contact point for enquiries and comments: 
Jerry O’Connell

Childcare Market Development Team

Department for Education and Skills
2A
CAXTON HOUSE
Tothill Street
London
SW1H 9NA

Annex A

Race Equality Impact Assessment

The Childcare Act 2006 - The Childcare (Local Authority Assessment) (England) Regulations 2006 - (Assessment of Sufficiency of Childcare) 
Introduction

1.
The Department has a general duty to assess the likely impact on minority ethnic groups of policies that we are proposing to introduce. The DfES believes that everyone should have an equal opportunity to meet their aspirations, realise their full potential and improve their life chances. Providing that equal opportunity will make for a fairer and more prosperous society. We will work with our partners to ensure our policies and services recognise and respond to the diverse needs of all children, young people and adults, and to ensure that excellent children’s services are universally available.
Section 11 Regulations and Guidance 

2.
The National Childcare Strategy has led to an increase in the use of childcare by all families including those from minority ethnic groups. This is due to an increase in the availability of childcare, the creation of the free entitlement for three and four year olds and the improvements in affordability as a result of the introduction of Tax Credits. The increase in the use of childcare suggests that the Government’s efforts to improve accessibility and affordability are having a positive effect on families from minority ethnic backgrounds. 

3.
Research has shown that families from minority ethnic groups are less likely than White families to use childcare
.  In 2004, for example, families from minority ethnic groups were less likely to have used childcare over the past year (74 per cent compared to 88 per cent of White families).

4.
However, findings from other research, shows that this broad comparison masks wide variation across different groups.  Black Caribbean families, for example, had similar levels of use to White families, at 84 per cent, and were much more likely to have used childcare than other BME families, with Bangladeshi families being the least likely to have used childcare (68 per cent).  Other research suggests
 this probably reflects differences in the levels of maternal work, as well as in family type – with e.g. Black Caribbean mothers being more likely to be working and to be lone parents than Bangladeshi mothers.

5.
White families’ greater use of childcare is largely accounted for by a greater use of informal care, particularly grandparents
.  As a whole, similar numbers of White families and minority ethnic families had used formal care
 in the last year (57 and 54 per cent respectively).  However, among minority ethnic families, Black Caribbean families were the most likely to have used formal care: two-thirds (67 per cent) compared to around half of all other minority ethnic groups.  These higher levels of use were based on a combination of comparatively high use of nursery schools, day nurseries, childminders and out-of-school clubs. 

6.
The Government is committed to giving equal access to childcare services so all families and children can benefit from the positive effects of good quality childcare. There are a range of issues to be tackled. Affordability remains a key issue for many minority ethnic families, especially as they tend to have lower incomes and are disproportionately concentrated in London, an area with high childcare costs. There is also evidence
 that the supply of childcare in the most deprived areas is lower than elsewhere. It is in the light of key evidence such as this that the provisions of the Childcare Act 2006 will give statutory force to measures to secure greater access and improved outcomes for all children and families, especially those from minority ethnic backgrounds.  

7.
Section 11 of the Childcare Act requires local authorities to assess the sufficiency of childcare in their area. The regulations and guidance set out the framework within which the assessment should take place and specify the key actions that local authorities need to take to meet the duty.  Section 6 of the Act gives local authorities a new duty of securing, so far as is reasonably practicable, sufficient childcare to meet the needs of working parents and parents making the transition to work in the local authorities’ area. 

8.
Complying with the Section 11 duties will provide local authorities with the information they will need in order to identify how best to secure sufficient childcare and is the focus of this assessment. How local authorities will secure sufficient childcare will be examined in the assessment of regulations and guidance for Sections 6 – 10 and 13 of the Childcare Act and will be published along with the consultation for these in 2007. 

9.
The Section 11 guidance will require that local authorities ensure that they gain an understanding of the childcare needs of all the communities in their area and identify gaps that may affect them. A required output of the process is an assessment of whether their specific needs are being met, including the childcare requirements of minority ethnic and faith groups. 

10.
This will involve an analysis of local demographics and the use of surveys or focus groups to assess demand for childcare among minority ethnic groups. Local authorities will be required to consult with minority ethnic and faith communities both during the assessment process and prior to publication of the assessment. Local authorities will also carry out surveys of providers to assess the nature of the childcare provided which will enable local authorities to identify any gaps in provision. The result will be that local authorities will have an up to date and comprehensive picture of how well the childcare market meets the needs of BME communities and be able to facilitate the development of services to meet these needs. 

10.
The assessment will be carried out at least every three years and must be kept under review in the intervening period and updated at least annually. The review should cover changes to live birth statistics, other demographic data and updated census data. The ongoing process of assessment and review will enable local authorities to track changes to the local population and help local authorities to identify changing needs of BME families. How well the local authority fulfils the Section 11 duty will be covered by the existing planning, inspection, assessment and intervention arrangements: Annual Performance Assessments, Joint Area Reviews and Comprehensive Performance Assessments and will be integrated within each authority’s children’s trusts arrangements.  

Next Steps

12.
We aim to ensure that the final regulations and guidance will reflect the opinions gathered through the consultation which will be monitored closely to identify issues relating to race equality. The consultation document will include questions asking responders to give views on whether the scope of the assessment and the people or groups to be consulted during the assessment process are appropriate. 
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Base: All families








� 2004-5 figures are actuals.


� Under the current assumption that SSLP funding will move into the GSSG in 2006-7. 


� The funding level of SSLPs for 2006-7 has been announced.
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� As well as grandparents, informal care included ex-partners, older siblings, other relatives and friends or neighbours.  


� Formal care providers consisted of nursery schools, nursery classes, reception classes, special day schools for children with special needs, day nurseries, playgroups, childminders, nannies or au pairs, babysitters, out-of-school clubs and holiday clubs.  


� Box, L. T. Bignall and J. Butt (2004) ‘Supporting Parents Through Provision of Childcare’. Black and Minority Ethnic Families Policy Forum, Discussion Paper 2.
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