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	Section 58 of Children Act 2004 Review (Consultation)

This Review seeks the views of parents on physical punishment and evidence from those working with children and families on the practical consequences of the changes in the law brought about by section 58 of the Children Act 2004. Section 58 limits the availability of the “reasonable punishment” defence in cases involving alleged assaults by parents on their children. This consultation, which is specifically focused, will run for 8 weeks to allow the review to report in the autumn.
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Enquiries To
If your enquiry is related to the policy content of the consultation you can contact the Section 58 team on:

Telephone: 0207 273 5673

e-mail: section58.consultation@dfes.gsi.gov.uk


	
	Contact Details

	
	If your enquiry is related to the policy content of the consultation you can contact the Section 58 team on:

Telephone: 0207 273 5673

e-mail: section58.consultation@dfes.gsi.gov.uk
If you have a query relating to the consultation process you can contact the Consultation Unit on:

Telephone: 01928 794888

Fax: 01928 794113

e-mail: consultation.unit@dfes.gsi.gov.uk  

	1
	Executive Summary

	1.1
	This consultation calls for evidence to inform the Government review of section 58 of the Children Act 2004.   The scope of the review is as set out in the commitment given by Margaret Hodge during the passage of the Children Bill to review the “practical consequences of those changes to the law” and to “seek parents’ views about smacking”.  



	1.2
	There are therefore two main elements to the review.  The first is seeking views of parents on physical punishment through an opinion survey to be conducted over the summer which will gain their views on discipline.   

	1.3
	The second is consulting practitioners on the practical consequences of the changes to the law and gaining evidence from their professional perspective.     The public consultation contained in this document is intended to obtain views and evidence from those working with children, young people and families on the working of section 58.  Individuals, including parents, with relevant evidence are also welcome to respond to this consultation.

	1.4
	Findings from the two elements of the review will inform the review report, which will identify issues for the effectiveness, administration and operation of section 58 of the Children Act 2004 and, if necessary, make recommendations on changes to practice.   The findings of the review and a summary of consultation responses will issue in a report to be laid before Parliament in the autumn.

	2
	Background and Context

	2.1
	The Government’s priority is to ensure that all children are kept safe from physical and mental harm.  It legislated through the Children Act 2004 to protect children from violence and abuse and has acted since through setting up of Local Safeguarding Children Boards and through programmes such as Sure Start and the extended services initiative to safeguard children, to support parents and improve outcomes for all children.   

	2.2
	The issue of the defence of “reasonable chastisement” came to prominence in 1998 as a result of the judgment of the European Court in the case of A v. UK 1.   The Government accepted that the law needed to be changed in order to ensure compliance with the European Convention on Human Rights (ECHR).  Subsequently, the Human Rights Act was brought into force in October 2000.   The case of A v. UK highlighted a widespread feeling that public opinion about what constituted “reasonable” punishment had changed and the law as it was at the time had not kept pace with this.  



1 - This judgment from the European Court of Human Rights held that English law had failed to provide adequate protection to the boy A and was in contravention of Article 3 of the European Convention on Human Rights (ECHR). The Government accepted the judgment of the Court.

	2.3
	During the passage of the Children Bill, concerns were raised about the currency of the law in this area and the belief, expressed by some, that the defence of reasonable punishment was being used to evade the law by parents who were harming their children.   The Government allowed the passage, on free votes in both the Lords and the Commons, of an amendment to the Children Bill tabled by Lord Lester.   

	2.4
	After comprehensive discussions of Lord Lester’s and related amendments in both Houses, Parliament passed the amendment to the Bill, now in section 58, thereby maintaining that it was essential to strengthen the system for safeguarding and protecting children but that it would be unacceptable to criminalise all physical punishment of a child by a parent.    

	2.5
	Section 58 of the Children Act 2004 seeks to protect children and provide greater legal certainty by clarifying the legal framework protecting children from parental violence and abuse.  The section removes the defence of reasonable punishment for acts of actual bodily harm, grievous bodily harm and cruelty.  In 2005 the Director of Public Prosecutions revised the Crown Prosecution Service’s charging standards to specify the effect of aggravating factors in cases of common assault.  One such aggravating factor is where the assault is by an adult on a child.  

	2.6
	In responding, however, to MPs’ and peers’ concerns about the operation of this section the then Minister for Children (Margaret Hodge MP) gave the following commitment:

“I agree wholeheartedly that when significant extra legal protection is introduced by the clause we should look closely at its practical effects. I can give a clear commitment that two years after clause 56 [now section 58] comes into effect we will review the practical consequences of those changes to the law, and will also seek parents’ views about smacking.  We will lay a copy of the results before Parliament.”  

Commons Hansard 2 Nov 2004 columns 263-4. 

	2.7
	Rationale for the Review

	2.7.1
	The purpose of the review is to examine the effects of section 58 and its administration and operation and, if necessary, to make recommendations on changes to practice.   

	2.7.2
	The changes to the law brought about by section 58 will most directly affect those in the police service working with children and families, and others in the criminal justice and family justice systems.   It is also relevant to those working with children and families who come into close contact with child protection agencies, such as social workers and medical practitioners.   The consultation is seeking the views of all these professional groups and practitioners (and requesting to see any evidence available to them) on whether the change to the law has had the intended effect of improving legal protection for children.  

	2.7.3
	The review is interested in receiving evidence on whether the change to the law has had an effect on practice for those working with children and families.    In particular, the review would like to hear suggestions from practitioners of changes that would assist in promoting understanding of section 58, ensure consistency of implementation, or support work with children and families about issues of discipline and physical punishment.  

	2.7.4
	A wider group of interested bodies who work or campaign for children and families will also have views about the practical consequences of section 58, although they may not have had direct involvement in implementation of the change to the law.  They are welcome to submit their views supported by any evidence available to them.   Individuals, including parents with relevant evidence, are also welcome to respond to this consultation.

	2.8
	Definitions

	2.8.1
	“Parents” in the context of section 58 means parents and adults acting in loco parentis, excluding those expressly prohibited (as explained in the following).   Teachers were prohibited from using corporal punishment against their pupils in all state-supported education in 1986 (effective 1987). This was subsequently extended to all schools, other educational establishments provided by a local authority and nursery schools in England and Wales by the Education Act 1996 (and subsequent amendments).  Corporal punishment is prohibited in children’s homes in England and Wales by the Children’s Homes Regulations 2001 and the Children’s Homes (Wales) Regulations 2002.  For registered day care providers and childminders, it is prohibited by regulations issued in 2002 for Wales and in 2003 in England. It is prohibited in foster care arranged by local authorities or voluntary organisations but the reasonable punishment defence may be available to someone privately fostering a child. 

	2.8.2
	“Child” means child or young person under the age of 16.

	2.8.3
	“Common Assault”: assault and battery are common law offences.  A person commits an assault if he intentionally or recklessly causes another person to apprehend the application to his body of immediate, unlawful force. A person commits a battery if he intentionally or recklessly applies unlawful force to the body of another person.  For practical purposes the term 'assault' is generally synonymous with 'battery' and is used to mean the actual intended use of unlawful force to another person. The slightest degree of force, even mere touching, will suffice to constitute a battery. 

	2.9
	Other Evidence

	2.9.1
	The review will be considering a range of evidence presented to the review as a result of this consultation and through contact with practitioners, academics and other interested parties.   This information will be available – subject to agreement by its source – as background to the review report.   

	2.9.2
	The review will be conducting a survey of parents’ views on physical punishment.  These findings will inform the outcome of the review alongside the consultation responses. 

	3
	How To Respond

	3.1
	You can respond on-line at www.dfes.gov.uk/consultations/ 

or in writing to 

Consultation Unit
Department for Education and Skills
Area 1A, Castle View House
East Lane
Runcorn
Cheshire WA7 2GJ

	4
	Additional Copies

	4.1
	Additional copies are available electronically and can be downloaded from the DfES consultation website www.dfes.gov.uk/consultations/

	5
	Plans for making results public

	5.1
	The findings of the review and a summary of consultation responses will be laid before Parliament in the autumn. The findings of the review will also be made available on-line at the DfES consultation website.


