Appendix
Partial Regulatory Impact Assessment – Childcare Registration Regulations
Purpose and intended effect

Objective

1.  The objective of the proposed regulations, which are due to be made under the Childcare Act 2006, is to implement a new system of compulsory registration to replace the current registration arrangements for under 8s childcare. The regulations will ensure that Ofsted (the registration authority) has the information and powers needed to operate an effective registration scheme, without putting an unnecessary burden on childcare providers. The new system is designed to be more streamlined and proportionate than the current system, particularly with respect to childcare that only caters for children over the age of 5, and to effect the creation of the Early Years Foundation Stage which applies to settings catering for younger children.
2. The draft regulations which form part of this consultation set out:

a. what is required of childcare providers in order for them to be registered by Ofsted;

b. what information applicants will have to provide in the application forms; 

c. Ofsted’s power to refuse registration if an applicant refuses to consent to specified checks with other persons and organisations;

d. the information that will be shown on certificates of registration; and

e. the arrangements for suspension of registration.

Background

3. Currently childcare for children aged under 8 is regulated by Ofsted under the Children Act 1989. The system of regulation was transferred from local authorities to Ofsted in 2001, and includes registration, inspection, the handling of complaints and enforcement action to secure compliance with national standards. Under the Childcare Act 2006, there will be a new, reformed regulation system as proposed in the 10 year childcare strategy published in December 2004. There will be two registers:   
· one for childcare in respect of children up to the start of compulsory school age
 – the Early Years Register. Those childcare providers on this register, for whom registration will be compulsory, will have to meet the requirements of the Early Years Foundation Stage
; and 
· one for other childcare – the Ofsted Childcare Register. This register will be in two parts: a compulsory part for childcare for children aged from the start of compulsory school age to the age of seven and a voluntary part for childcare for children aged eight and over and for childcare for children of any age that is not required to be registered. 
4. The voluntary part of the Ofsted Childcare Register started in April 2007. The Early Years Register and compulsory part of Ofsted Childcare Register will start in September 2008.
5. Early years provision for children aged 3 and over in schools and other childcare operated directly by schools will not need to be registered on the new registers. Their provision will be checked by Ofsted as part of the normal school inspection arrangements.
6. Until September 2008 childminders and day care providers (including schools) looking after children aged under 8 will still be required to be registered by Ofsted under the provisions of the Children Act 1989. 

Rationale for government intervention

7. The Government is proposing to continue with broadly the current level of intervention in the childcare market. This takes the form of compulsory registration and monitoring by Ofsted, in order to provide parents with a basic level of assurance that their children are safe and in a suitable environment and are being offered appropriate learning and development opportunities when they are being cared for by others in formal childcare settings.

8. The key risk that the regulations address – as indeed the whole system of regulation addresses – is therefore that children are left in childcare settings without the level of supervision and the quality of environment and input that they need in order to remain safe and healthy and to develop and learn as they should.
9. In particular, the regulations specify threshold requirements which need to be met as a pre-condition of registration by Ofsted, as well as more detailed requirements that, under the Childcare Act, need to be prescribed in regulations. The detail relates to the information that needs to be supplied with applications for registration, the checks that Ofsted can carry out to confirm the requirements for registration have been met, the information on registration certificates and the arrangements for suspension.

Consultation

Within government

10. The Government consulted across Whitehall as part of the legislative process that culminated in the Childcare Act 2006, which contains the legislative framework for the new system of registration. These detailed proposals have been discussed with Ofsted, a non ministerial government department which acts as the registration authority for childcare in England.

Public consultation
11. In summer 2005 the Government consulted widely on the proposed provisions within the Childcare Bill which became the Childcare Act 2006 and set the broad legislative framework for the new registration arrangements.
12. In summer 2006 the Government consulted both on the Early Years Foundation Stage which sets out learning, development and welfare requirements for childcare providers looking after 0-5 year olds, and on the requirements that will apply to the Ofsted Childcare Register. Following a subsequent period of consultation on the legal instrument that specifies the learning and development requirements of the Early Years Foundation Stage, the full documentation was published on 13 March 2007.

13. The Government is also currently consulting on the scope of childcare regulation, and particularly on what forms of childcare should be exempt from the requirement to be registered by Ofsted, and on an approach to exemption from the learning and development requirements of the Early Years Foundation Stage.

14. All the above mentioned consultations
 can be found on the Department’s consultation website: www.dfes.gov,uk/consultations/ 
15. The consultation for which this Regulatory Impact Assessment has been prepared is focused on the regulations which specify some of the detailed requirements and arrangements for registration by Ofsted, and for suspension of registration.
Options

16. The current regulations covering registration of childcare by Ofsted are working well and enable Ofsted to:
a. collect the information needed to process applications for registration. Ofsted needs to collect basic information to enable the processing of an application, and to assist in carrying out activity in relation to a registration – for example, CRB checks, the collection of the right fees and unannounced or short notice inspections;
b. undertake checks on someone applying for registration, or a person already registered, where further information is needed or requires verification. Some checks are routinely carried out – for example, with the Criminal Records Bureau. Other checks are carried out as necessary. The purpose of the regulations is to ensure that, if a person fails to consent to such a check, or withdraws their consent, Ofsted can treat the requirements of registration as not having been met and refuse to register the person or cancel an existing registration. The current regulations have been in place since 2005;

c. issue a registration certificate that contains basic information about the registration. Childcare providers have to display their registration certificate on the childcare premises, and this can help parents check on the terms of the registration and on any conditions that might apply;
d. suspend a registration where there are concerns about the childcare. A suspension is for a period of time – initially up to 6 weeks, but this period can be extended – that allows Ofsted or another agency to investigate the concern (eg if there are doubts about the suitability of the registered person), or the provider to take action to address the concern (eg making a building safe for children). The current regulations have been in place since 2003.

17. The Government is not proposing to make significant changes in these areas, and no alternative options have been identified.
18. However, Ofsted is considering how best to administer the application and registration arrangements for those applying to the new registers from September 2008, with a view to establishing a more streamlined approach.

19. The regulations for which different approaches have been identified relate to the initial requirements of registration, and we have identified 2 options. The first is the recommended option.
Option 1

Early Years Register
20. This option acknowledges that the key welfare, learning and development requirements for childcare providers have been set out in the Early Years Foundation Stage statutory framework and supporting documentation. Although this framework sets out the continuing standards that will be expected of all childcare providers who look after 0-5 year olds, it can also act as a guide for Ofsted in determining the initial requirements for registration. Under this option, therefore, the regulations would point to a small number of key requirements in the Early Years Foundation Stage relating to the suitability, for childcare purposes, of the person to be registered, the manager of the setting and the premises on which the childcare is to be carried out. There would also be a requirement that the provider must be capable of meeting the full welfare, learning and development requirements of the Early Years Foundation Stage.
Ofsted Childcare Register

21. The Government is proposing a similar approach for this register – ie a basic simple set of initial requirements – although for the Ofsted Childcare Register the standards are all specified in the regulations rather than in a separate document. The voluntary part of the Ofsted Childcare Register is being implemented from April 2007 under the Childcare (Voluntary Registration) Regulations 2007. The present intention is to use these as a basis for the requirements for registration on the compulsory part of the Ofsted Childcare Register, although these will be kept under review, and adjustments made, in the light of the operation of the voluntary part.
Option 2

Early Years Register

22. An alternative approach would be to specify in the regulations a longer list of requirements. This would not refer to the requirements of the Early Years Foundation Stage, although they would be consistent with them, but would set out in more detail a separate set of mandatory requirements which, if met, would automatically lead to registration.
Ofsted Childcare Register

23. An alternative approach would be to specify requirements in greater detail.   This would undermine the proportionate system of registration for the Ofsted Childcare Register that the Government decided to put in place following the Ofsted Childcare Register consultation.  As explained under option 1 above however, the need for adjustments will be taken into account in the light of the operation of the voluntary part of the Ofsted Childcare Register.
Costs and benefits

Sectors and groups affected
24. The sectors and groups affected by these proposals are childcare providers in the private and public sector, including day nurseries, playgroups, out of school clubs, holiday play schemes and childminders.
Benefits

25. Our general approach to the regulations is to maintain the existing system as it is working well. Minimising the changes will ease the transition from the current to the new registration system. Through the application process Ofsted will be supplied with the key information that they need and retain the option to obtain additional specific information, both from the applicant and from other parties, if this is required. The arrangements for registration certificates would remain in place – a key benefit for parents – and children would be protected by Ofsted’s powers to suspend a registration when there are concerns about their safety and welfare.

26. In addition, however, Ofsted is considering how best to administer the application and registration arrangements for those applying to be registered from September 2008, and this will provide the opportunity for a more streamlined system. Ofsted is exploring the scope for some application information to be supplied on line, and for document verification to be carried out at Post Offices, at a time convenient to the applicant. Overall, such an approach would reduce administrative costs both for applicants and Ofsted.
27. The benefits of the two options are set out below.
Option 1
28. Under this option, Ofsted would continue to make an assessment of a provider’s suitability to look after children, including obtaining CRB checks to confirm the provider and manager of the setting had nothing in their criminal record to make them unsuitable, and that they were not barred from working with children. They would continue to make a judgement about the suitability of the premises, taking into account the provider’s own assessment of risks and proposals for managing those risks. Ofsted would also make an assessment of the provider’s capacity to meet other ongoing requirements applicable to the relevant registers.
29. The key benefit of this option, over the alternative, is that applicants for registration would only need to refer to one set of documentation to understand the requirements that they would need to meet in order to become and remain registered. This should reduce administration costs for applicants, compared with the alternative approach suggested under option 2. 
30. In terms of benefits for children and parents, Ofsted would have the flexibility to refuse registration when it appeared to them that key elements of the Early Years Foundation Stage would not be met and quality compromised – particularly those relating to the suitability of the provider and premises, where it is important that Ofsted inspectors’ judgement can be brought to bear on decisions. This flexibility exists in the current application arrangements, and is therefore a benefit that would be carried forward to the new system.
Option 2
31. Under this option there would be greater clarity in the regulations about the precise requirements that needed to be met in order for registration to be granted. But this benefit for applicants might not benefit children in cases where Ofsted had concerns about the application but was nevertheless obliged to register the provider because those requirements specified in the regulations had been met.
Costs

32. For those elements of the proposed regulations which replicate with only minor adjustments the regulations governing the current system of childcare registration, the Government does not anticipate any increase in costs to childcare providers. Indeed, as noted above, Ofsted is seeking to improve the administration of the registration arrangements, for example, by developing more on line processes, and this should reduce costs by making the supply of information easier.

33. Nevertheless, the Government recognises that there is an administration cost to providers whenever regulations impose requirements to supply information. As part of the consultation the Government is seeking views on any changes to the registration arrangements which might reduce such administration costs.
Option 1
34. Option 1 would not incur any additional costs. Providers seeking registration would have a single set of requirements to become familiar with and the costs would therefore be less than for option 2. 
Option 2
35. The costs of this option would be greater as applicants for registration on the Early Years Register would need to refer to a separate set of registration requirements as well as to the Early Years Foundation Stage documentation. For this option there would also be a potential for confusion as to which set of requirements a provider needed to follow – the initial requirements of registration or the full Early Years Foundation Stage requirements – and added costs resulting from the clarification that would need to be sought.

Small Firms Impact Test

36. Most childcare providers are small firms or sole traders. The recommended option would not vary the costs for most childcare providers.
Competition Assessment
37. The market affected is childcare provision in England, with providers ranging from large chains of nurseries to self employed childminders running small businesses in their own home and nannies employed by parents to care for their children in the child’s home. As explained in the Small Firms Impact Test, the impact of the proposed option for registration requirements would be unchanged for most providers.
38. Completing the competition filter test resulted in all “NO” answers and therefore no further assessment is required.
Enforcement, sanctions and monitoring
39. The regulations will be implemented by Ofsted. Where information and other requirements are placed on childcare providers through these regulations, Ofsted is the registration authority that will enforce those requirements. Applications for registration will not be granted unless Ofsted has the information needed to determine that the applicant is suitable to provide childcare, on suitable premises, and that they will be able to meet the ongoing requirements. 
40. Under the Childcare Act it is an offence to make a false or misleading statement in an application for registration, and if Ofsted prosecutes and a conviction follows the person may be fined. A range of other enforcement measures is available to Ofsted, including the provisions for suspending registration set out in the regulations.
41. Ofsted will be responsible both for monitoring the overall implementation of the regulations, and for monitoring childcare providers’ compliance with the initial registration requirements. For the Early Years Register, ongoing compliance will be monitored by inspection – carried out proportionately so that where concerns are raised (for example, through complaints received) an inspection may be undertaken earlier than would otherwise be the case. For the Ofsted Childcare Register, inspections will be less frequent but there will be an annual process to confirm that the requirements of registration are continuing to be met.
� The first of September following the child’s fifth birthday.


� This is a new framework for early years provision which brings together the current Foundation Stage Curriculum Guidance, the Birth to Three Matters framework and the national standards for under 8s day care and childminding. This framework will be compulsory for all registered providers on the Early Years Register from September 2008, and is now available on-line at � HYPERLINK "http://www.teachernet.gov.uk/teachingandlearning/EYFS/" \o "http://www.teachernet.gov.uk/teachingandlearning/EYFS/" �http://www.teachernet.gov.uk/teachingandlearning/EYFS/�


or from the DfES Publications Centre tel: 0845 60 222 60 quoting reference 00012-2007PCK-EN.


� 


� HYPERLINK "http://www.dfes.gov.uk/consultations/conDetails.cfm?consultationId=1448" �EYFS Learning and Development Exemptions�; � HYPERLINK "http://www.dfes.gov.uk/consultations/conDetails.cfm?consultationId=1444" �Exemption from Ofsted Childcare Registration�;(both currently live) � HYPERLINK "http://www.dfes.gov.uk/consultations/conResults.cfm?consultationId=1393" �The Early Years Foundation Stage - consultation on a single quality framework for services to children from birth to five�; � HYPERLINK "http://www.dfes.gov.uk/consultations/conResults.cfm?consultationId=1410" �The Ofsted Childcare Register�; � HYPERLINK "http://www.dfes.gov.uk/consultations/conResults.cfm?consultationId=1362" �Childcare Legislation� (all archived consultations).
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