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This consultation seeks views on draft amendments to existing regulations established under the Education Act 2002. The draft amendments relate to the skills tests and the employment of Overseas Trained Teachers. They apply to England only.
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	1
	Background and Context

	1.1
	Introduction
The underlying policy aim of the Regulations made under section 133 (Requirement to be Qualified) of the Education Act 2002 is to safeguard standards in the classroom and preserve the role, status and overall responsibility of qualified teachers in schools. This consultation does not seek to change this policy intention. It seeks to amend the arrangements for trainee teachers who fail the skills tests and close unintentional loopholes relating to the employment of Overseas Trained Teachers (OTTs). 

This consultation seeks views on proposed draft amendments to the Regulations, which are attached in section 3 of this consultation document. The consultation document is intended to explain the process for public consultation and provide some contextual information on the proposed amendments to the Regulations and guidance about what they are about.  We are seeking views only on the proposed amendments to the Regulations. The closing date for the consultation is 22 June 2007 and the consultation lasts for 6 weeks.

	1.2
	Context – Education Act 2002
The Regulations were developed at the time of the National Agreement on Raising Standards and Tackling Workload (signed on 15 January 2003 between the Government, local government employers and school workforce unions) as one of a number of legislative measures to change teachers’ contracts and make clear the categories of people who can undertake ‘specified work’. Specified work is defined as planning and preparing lessons and courses for pupils, delivering lessons to pupils, and assessing and reporting on the development, progress and attainment of pupils. The Regulations came into force on 1 August 2003 accompanied by detailed guidance developed and agreed by the Workforce Agreement Monitoring Group (WAMG), which states that:

“…The signatories are committed to keeping the implementation of all aspects of the National Agreement under review. In relation to the attached guidance and the regulations under Section 133, the Workforce Agreement Monitoring Group will formulate any proposals for review by early 2006…”

A copy of the existing Regulations can be found at http://www.opsi.gov.uk/si/si2003/20031663.htm and a copy of 'Time for Standards: Guidance accompanying the Section 133 Regulations issued under the Education Act 2002' can be found at http://www.tda.gov.uk/remodelling/nationalagreement/
resources/downloads/nationalagreement.aspx?page=1

	2
	Commentary on the Regulations

	2.1
	The skills tests

This consultation proposes draft amendments to the Regulations to remove the five year grace period which allows trainee teachers who have completed their ITT course, but not passed all their skills tests (in English, Numeracy and ICT), to teach as unqualified teachers. We envisage that this change would affect both new and a small number of existing teachers and would operate from 1 September 2008, subject to agreement by Parliament. The proposed amendment would also mean that 31 August 2008 would be the last date that any teachers who are currently working without having passed their skills tests, and therefore without Qualified Teacher Status (QTS), can be lawfully employed as teachers. This refers to maintained schools and non-maintained special schools in England.  Teachers in the independent sector are not affected.

As the law currently stands, trainees who completed their academic courses but failed to pass the skills tests can work as unqualified teachers for up to a total of five years; after which time they can no longer lawfully work as teachers.  However, even during the five year period, unqualified teachers:

• are not Newly Qualified Teachers; 
• should be paid on the lower pay scales shown in the School Teachers Pay and Conditions Document; 
• should only be employed when a fully qualified teacher or NQT is not available; and
• cannot start induction. 

Some schools have taken on unqualified teachers, who have not passed their skills tests, on the understanding that they will and get QTS during their first term of teaching.  However, others have taken them on and allowed them to continue teaching up to or over the five year period.
The five year grace period was originally made available in 2001 when the skills tests were newly introduced and some teachers were actually in training when they were brought in.  The tests are now well established and the vast majority (98%) of trainees pass all of them during their ITT year. We therefore propose that there is no need to continue such transitional arrangements and nor is there a need for people to go into teaching without QTS, save in some particular circumstances which do not affect the vast majority of trainee teachers.

The proposed amendments to the Regulations set out that anyone who is currently teaching without QTS - because they have not yet passed their skills tests - will be allowed to continue to teach until 31 August 2008. After this time it will be unlawful for them to teach. We consider this gives teacher trainees ample time in which to pass any outstanding skills tests.  

	2.2
	Overseas Trained Teachers (OTTs) and Qualified Teacher Status (QTS)

Through this consultation, the Department is proposing three amendments to the arrangements for OTTs as set out in the existing Regulations.

1) Despite the fact that OTTs are not allowed to teach beyond four years without QTS, there is a loophole in the existing Regulations if they happen to be on an employment-based route into teaching at the time. The Department proposes that we close this unintentional loophole through amendments to the existing Regulations. 

Since September 2006 we have been warning local authorities, schools, and agencies that we will close this unintentional loophole in the Regulations this summer, and that this change would come into effect for the 2007/08 school year.

2) In parallel with the changes for people who fail their skills tests (set out in section 2.1), we are also proposing to change the existing Regulations to clarify that OTTs who have not achieved QTS within four years should not be able to be employed as instructors. 

The Regulations currently state that a number of conditions must be satisfied to employ people as instructors and schools may have thought that these conditions could be satisfied by OTTs after the four year period has expired. For example, if the person has a special skill and no other qualified teacher or teacher on an employment-based training scheme is available to carry out the specified work. Some employers are using this loophole to employ OTTs who have not achieved QTS within the four year period as special instructors. This proposed change would be effective from the 2007/08 school year.

3) We are also proposing a new provision in the Regulations which allows OTTs additional time to obtain OTS if they have been absent on statutory maternity, adoption, paternity or parental leave at any time during the four years they are teaching without QTS.  This proposed change would be effective from the start of the 2007/08 school year.

Background to Overseas Trained Teachers (OTTs)

We recognise that many OTTs plan to stay in England for only two or three years. However, if they are to stay indefinitely (which we measure as after four years) we need to make sure that they are qualified to the same standard as English trained teachers. We therefore require them to have been awarded QTS. 

The existing Regulations say that OTTs are eligible to work as unqualified teachers for a maximum of four years without the need to gain QTS. The four year exemption period begins on the first day that a teacher takes up their post in a maintained school and expires four calendar years later. 
If an OTT wishes to work as a teacher beyond their four year anniversary, they will need to have been awarded QTS before their four year exemption period ends. Though they are qualified in their own countries, individual schools will need to be satisfied that their competence and experience satisfies the needs of the individual school. 

The Training and Development Agency (TDA) organises a programme to prepare OTTs to be awarded QTS; the Overseas Trained Teacher Programme (OTTP) is tailored to the individual’s needs and may take any length of time up to a year. It is up to individual teachers to agree with their employing schools when it would be suitable to go on the OTTP, but clearly it is in the interest of the individual OTT to organise this before their fourth year, to be sure of obtaining QTS before the deadline. Any enquiry that schools have concerning QTS should be directed to the TDA on 0845 6000 991.

Teachers who take statutory leave

To ensure that we do not discriminate against anyone who exercises any of the statutory rights described in the proposed new provision above (third proposed amendment in section 2.2), we are also proposing a new provision in the Regulations which will extend any deadline imposed on unqualified teachers who carry out specified work, to take account of any absence from work on statutory maternity, adoption, paternity or parental leave. This proposed change would be effective from the start of the 2007/08 school year.  

	2.3
	Minor amendments

There are a number of proposed amendments to the Regulations which simply tidy up the wording and drafting inconsistencies in the Regulations and delete a number of provisions that are now redundant. They do not make any changes to the original policy intention of the Regulations. 

	2.4
	Timetable for Introduction

The Department proposes to bring these draft amendments to the Regulations into effect on 1 September 2007, for the 2007/08 school year. As set out in section 2.1 of this consultation, the proposed skills test changes would not come into effect until the 2008/09 school year, to provide sufficient time for us to warn teachers and schools and for them to take action.

The results of this consultation will inform the final amendments to the Regulations.

This public consultation will last for 6 weeks rather than the standard 12 weeks for written consultations. This is for the following reasons:

• The Cabinet Office have advised the Department that we should not publicly consult on these proposed amendments to the Regulations during the purdah period for the local elections, which ended on 4 May. 

• The draft amendments we are proposing to the Regulations are few and/or minor. 

• The Department wants the proposed amendments on Overseas Trained Teachers and Qualified Teacher Status, it decides to take forward after the public consultation, to come into force on 1 September 2007 for the 2007/08 school year and a 6 week consultation will allow this to happen. 

• The Department has publicised these proposed changes on Overseas Trained Teachers to local authorities, agencies and schools since September 2006, and that they could come into effect for the 2007/08 school year.

• We believe we will have given enough prior warning to those affected by the proposed amendments to the skills tests, which would come into force on 1 September 2008, by consulting on this for 6 weeks. 

• We also have exceptional agreement to write directly to teachers and schools at the start of the consultation on the proposed amendments to the skills tests arrangements. We will provide wider advice to all headteachers and local authorities about the effect of the proposed changes and the general importance of teachers having Qualified Teacher Status. 

• We have engaged fully with stakeholders, including our Social Partners through the Workforce Agreement Monitoring Group (WAMG), throughout the initial scoping and planning stages of the proposed amendments to the regulations. We have the full approval of WAMG to consult on these proposed amendments and we will continue to engage with them and other key stakeholders throughout the consultation process. 

	2.5
	Regulatory Impact Assessment

The Department carried out an initial assessment of the additional costs and burdens on schools and teachers arising from the proposed amendments to the Regulations. This assessment indicated that any additional costs are likely to be negligible and the numbers of teachers (and therefore schools) affected in any given year would be small. On this basis we therefore do not think it necessary to undertake a full Regulatory Impact Assessment for these proposed draft amendments to the Regulations.

	3
	The Proposals

	3.1
	STATUTORY INSTRUMENTS
2007 No. xxxx
EDUCATION, ENGLAND
The Education (Specified Work and Registration) (England) (Amendment) Regulations 2007

Made - - - -                            1 June 2007
Laid before Parliament -    xx June 2007
Coming into force -             1 September 2007

The Secretary of State for Education and Skills makes the following Regulations in exercise of the powers conferred by sections 133, 134, 145 and 210 of the Education Act 2002( ):

Citation, commencement and application
1.—a. These Regulations may be cited as the Education (Specified Work and Registration) (England) (Amendment) Regulations 2007 and shall come into force on 1st September 2007.
(1) These Regulations apply in relation to England.

Interpretation
2. In these Regulations “the Principal Regulations” means the Education (Specified Work and Registration) (England) Regulations 2003( ).

Amendments to the Principal Regulations
3. The Principal Regulations are amended in accordance with the following regulations.

4. In regulation 3—
(a) at the end of the definition for “the 1999 Regulations” delete “and”;
(b) at the end of the definition for “the 2003 Qualifications Regulations” substitute a semi-colon for the full-stop and after that definition insert—
““the ERA 1996” means the Employment Rights Act 1996( ); and
“specified work” means any of the activities mentioned in regulation 6.”.

5. For regulation 5 substitute—
“Requirement to be qualified
5.—(1) No person may carry out specified work in a school unless he—
(a) is a qualified teacher; or
(b) satisfies the conditions and requirements specified in at least one of the paragraphs in Schedule 2.
(2) Where any paragraph in Schedule 2 allows a person to carry out specified work for a specified period of time, that period shall be extended to take account of any period when the person is absent from work in exercise of—
(a) her right to maternity leave conferred by section 71 or 73 of the ERA 1996 or her contract of employment or because of her pregnancy and has the right to return to work by virtue of the said section 71 or 73 or contract of employment;
(b) the right to parental leave conferred by section 76 of the ERA 1996;
(c) the right to paternity leave conferred by section 80A or 80B of the ERA 1996; or
(d) the right to adoption leave conferred by section 75A or 75B of the ERA 1996.”.

6. In Schedule 1, Part 2, paragraph 1(2), for the words “work specified in regulation 6”, wherever they occur,  substitute “specified work”.

7.—b. Schedule 2 is amended in accordance with the following paragraphs.
(1) In the heading and in paragraphs 2(2), 3(2), 4(1), 4(2), 4(3) and 10(2), for the words “work specified in regulation 6”, wherever they occur,  substitute “specified work”.
(2) In paragraphs 2(2), 3(2) and 10(2), for the words “Such a person” substitute “A person mentioned in sub-paragraph (1)”.
(3) In paragraphs 4(1) and 10(1), delete the words “who is not a qualified teacher and”.
(4) In paragraph 4(2)(b) and (3), delete the words “, graduate teacher, registered teacher”. 
(5) In paragraph 4(3), after the word “instruction” add “ or, in the case where the person is also a person mentioned in paragraph 5(1), until the period specified in paragraph 5(2) expires, if that occurs first”.
(6) In paragraph 4(4), for the words “such a person” substitute “a person mentioned in sub-paragraph (3)”.
(7) For paragraph 5 substitute—
“5.—(1) This paragraph applies in the case of a person who has successfully completed a programme of professional training for teachers in any country outside the United Kingdom, which programme is recognised as such by the competent authority in that country.
(2) A person mentioned in sub-paragraph (1) may carry out specified work in a school (other than a pupil referral unit) for a period of up to four years commencing on the day on which he first carries out specified work in a school.”.
(8) For paragraph 6(1) and (2) substitute—
“(1) This paragraph applies in the case of a person who—
(a) is required to pass the teacher trainee skills tests in order to satisfy the specified standards;
(b) is mentioned in paragraph 9 or 10 of Schedule 2 to the 2003 Qualifications Regulations; and
(c) would have been awarded qualified teacher status in accordance with regulation 10 of the 2003 Qualifications Regulations but for the fact that he has not passed the teacher trainee skills tests.
(2) A person mentioned in sub-paragraph (1) may carry out specified work in a school (other than a pupil referral unit) until 31st August 2008 or such longer period if any as may be approved in his case by the Secretary of State.”.
(9) For paragraph 9(2) substitute—
“(2) A person mentioned in sub-paragraph (1) may carry out specified work in a school until he successfully completes or ceases to undertake the training referred to in that paragraph or, in the case where the person is also a person mentioned in paragraph 5(1), the period specified in paragraph 5(2) expires, if that occurs first.”.

8.  The following provisions are deleted—
(a) paragraphs 2, 3 and 4 of Part 2 of Schedule 1; 
(b) the definitions for “graduate teacher” and “registered teacher” in paragraph 1 of Schedule 2; and
(c) paragraphs 7 and 8 of Schedule 2.

Minister of State
Department for Education and Skills

	3.2
	
EXPLANATORY NOTE
(This note is not part of the Regulations)

These Regulations amend the Education (Specified Work and Registration) (England) Regulations 2003 with effect from 1 September 2007.

The principal amendments—
(a) make provision for any deadline imposed in Schedule 2 to be extended to take account of any period where the teacher has been absent from work in exercise of a statutory right to take leave (regulation 5); 
(b) close the loophole which previously allowed overseas trained teachers to carry out specified work beyond the four year period specified in paragraph 5 of Schedule 2 by joining an employment-based teacher training scheme or becoming instructors (regulation 7(8) and (10)); 
(c) replace the five year grace period for teacher trainees who have not passed the skills tests with a deadline of 31st August 2008, beyond which they will not be allowed to carry out specified work without approval in a particular case by the Secretary of State (regulation 7(9)); and
(d) delete a number of provisions which are now redundant (regulation 8).

 

	4
	How To Respond

	4.1
	Consultation responses can be made:

online at: www.dfes.gov.uk/consultations 

or by email to: regulations.CONSULTATION@dfes.gsi.gov.uk

or in writing to:
Section 133 Regulations Consultation
School Resources Group
Department for Education and Skills
Sanctuary Building,
Great Smith Street
Westminster
London
SW1P 3BT

	5
	Additional Copies

	5.1
	Additional copies are available electronically and can be obtained from the DfES consultations site at: http://www.dfes.gov.uk/consultations 

	6
	Plans for making results public

	6.1
	A summary of the responses to this consultation will be published on the DfES website within 3 months of the consultation.


