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	1
	Executive Summary

	1.1
	This document invites comments on amendments to the Education (Prohibition from Teaching or Working with Children) Regulations 2003 and proposals for changes to the Day Care and Child Minding (Disqualification) (England) Regulations 2005. A draft of the List 99 amendment regulations is attached at Annex A.

	1.2
	We are consulting widely so that as many people as possible with an interest will be able to comment on the draft Regulations and proposals. The consultation ends on 2nd January 2007.  Please respond to this consultation  so we can make the Regulations as clear and as useful as possible.

	2
	Background and Context

	2.1
	New List 99 Amendment Regulations under Section 142 of the Education Act
On 1/11/1995 The Education (Teachers) (Amendment No. 2) Regulations 1995 introduced the provision for persons to be automatically barred from working in educational establishments where the Secretary of State was notified that they had been convicted of one of a list of specified offences, subject to specific criteria.  Where the person satisfied the criteria for automatic barring, the Secretary of State was required to issue a direction barring them from working in educational establishments, regardless of the circumstances surrounding the offence. Prior to the introduction of these regulations the Secretary of State had the discretion whether or not to bar a person, based on the individual circumstances of the case. The Secretary of State retained the right to make discretionary decisions in all other cases referred to him. Any persons barred by the Secretary of State on an automatic or discretionary basis have their names included on “List 99”. 

	2.2
	On 19th January 2006 the then Secretary of State for Education and Skills announced a number of measures aimed at improving the protection of children in schools, advising that she had considered whether it would be possible to align more closely the Sex Offenders Register and List 99, but had decided that the most effective approach was “to bar from working with children all those who are now convicted or cautioned for any sexual offences against children whether the individual is on the Sex Offenders Register or not”.  She advised that regulations would be made to enter automatically on List 99 anyone who is convicted or cautioned for a sexual offence against a child or for a range of serious sexual offences against adults. It was her intention, by including cautions as well as convictions for automatic barring offences, to end the anomaly between offenders who are convicted and those who admit their guilt and accept a caution. She advised that persons who have committed such offences would have the right to make representations but that they would need to prove that they were not a threat to children before they could work in a school or other educational establishment. 

	2.3
	The Safeguarding Vulnerable Groups (SVG) Bill was introduced into the Lords in February 2006 and will continue its passage through the House of Commons after the summer recess.  This will introduce a new scheme for vetting people who work with children or vulnerable adults as recommended by Sir Michael Bichard in his report on the inquiry into the tragic events in Soham.  The two existing schemes for barring people from working with children, List 99 and the Protection of Children Act (PoCA) List, and the scheme for barring people from working with vulnerable adults, the Protection of Vulnerable Adults (PoVA) List, will be replaced by this new scheme.  

	2.4
	In preparation for the SVG Bill we have worked with experts in child protection and in the behaviour of sex offenders, particularly in relation to automatic barring and how the future barring schemes may work. We aim, wherever possible, for the changes to List 99 to mirror the planned operation of the children’s list under the new scheme.  

	2.5
	These new List 99 amendment regulations aim to fulfil the commitment made by the previous Secretary of State in relation to automatic inclusion on List 99, but do so in light of the decisions made for the SVG Bill. 

	2.6
	Day Care and Child Minding (Disqualification) (England) Regulations 2005
The disqualification regulations currently only provide for the disqualification of persons who have been convicted of an offence, not those who have been cautioned for the same offence. Ofsted can currently refuse registration on the grounds that they believe an individual to be unsuitable where they have been given a caution even though the individual is not automatically disqualified from registration by virtue of the specific offence. Section 102 of the Childcare Act 2006 will amend Paragraph 4 of Schedule 9A to the Children Act 1989 to allow regulations made under that paragraph to automatically disqualify such people. We intend to use this power to amend regulations so that, in line with changes being proposed in the List 99 amendment regulations, people who have been given or accepted cautions for certain offences, can be disqualified. 

	2.7
	The Childcare Act 2006 enables disqualification regulations to include those subject to a direction under section 142 of the Education Act 2002 on grounds relating to health (where this impacts on an individuals suitability to care for children). Those deemed as unsuitable to work with children under section 142 of the Education Act 2002 are already covered in the disqualification regulations.  We intend to make this change to bring the regulations into line.

	2.8
	The Regulations apply to applications for registration made under Part XA of the Children Act 1989. When section 75 of the Childcare Act 2006 is in force these Regulations will need to be made under that Act. 

	3
	The Proposals

	3.1
	New Regulations: List 99
We propose that the new List 99 amendment regulations will introduce changes to the automatic barring provision and make appropriate transitional arrangements for those already on List 99 under the current automatic barring provision.

	3.2
	Current List 99 barring provision:
Since the introduction of automatic barring in 1995 a number of changes have been made to the automatic barring provision; 

a) The Education (Restriction of Employment) Regulations 2000 required the Secretary of State to bar persons included (other than provisionally) on the List kept by the Secretary of State under section 1 of The Protection of Children Act 1999.  They also introduced a right of appeal to the Care Standards Tribunal (CST).  This was not retrospective and was only for those barred using the Secretary of State’s discretionary powers.  Those barred automatically had no right of appeal;
b) The Education (Prohibition from Teaching or Working with Children) Regulations 2003 required the Secretary of State to bar a person made subject to a Disqualification Order where they had been carrying out work to which section 142 applies before, or at the time they committed or were convicted of the offence to which the Disqualification Order relates;
c) The Education (Prohibition from Teaching or Working with Children) Regulations 2003 also prescribed additional offences for which the Secretary of State was required to automatically bar people;
d) The Education (Prohibition from Teaching or Working with Children) (Amendment) Regulations 2004 added further offences to the automatic barring provision, mainly to take into account new offences created by the Sexual Offences Act 2003.

Where new regulations have added additional offences, the changes have not been retrospective, so only apply to those convicted of the additional offences on or after the commencement of the new regulations.

	3.3
	There are two ways a person can be added to List 99 - either automatically, or on a discretionary basis. Detailed Guidance on Discretionary Barring and how the current scheme operates can be found at: 
http://www.teachernet.gov.uk/docbank/index.cfm?idG78

	3.4
	The SVG Bill will remove responsibility for barring decisions from Ministers entirely and transfer this responsibility to a new independent statutory body - the Independent Barring Board (IBB).  In the meantime a high level independent panel of experts including representatives from the police, child protection workers and medical practitioners, led by the former head of Barnado's, Sir Roger Singleton, is now considering and advising the Secretary of State on every barring decision.  Every case that he has completed to date, which involves a sexual offence or caution relating to children, has resulted in a bar. 

	3.5
	The Current Automatic Barring Provision:
As mentioned in paragraphs 3.2 a) and b) above, where an individual is added to the PoCA List, or made subject of a Disqualification Order by a court, the Secretary of State is required to automatically bar that individual, regardless of whether they committed a specified offence.

	3.6
	Where paragraph 3.2 a) or b) does not apply, and the person has a conviction for a specified offence, where specific criteria are met, the Secretary of State must add them to List 99.  People who are automatically barred under these provisions do not have the right to make representations or to appeal against the decision as the Secretary of State does not have power to remove them from the List. They do, however, have the right to apply to the Care Standards Tribunal for a review of their inclusion on the List after the end of a specified period which is currently 10 years (or 5 years if they are under 18 at the time they are added to the List). 

	3.7
	For automatic barring to take place the person must have been:

• convicted of a specified offence against or involving a child under the age of 16, or of an attempt to commit such an offence; and
• aged 18 or over at the time the offence was committed (those under 18 are considered on a discretionary basis); and
• carrying out work to which section 142 of the Education Act 2002 applies before, or at the time, they committed or were convicted of the offence.

	3.8
	New Provisions:
We propose that there will be 3 ways a person can be added to List 99:  discretionary barring, automatic barring and automatic inclusion.  We do not intend to make changes to the discretionary barring provision and anyone convicted of, or cautioned for, offences which are not specified will be considered under this provision.

	3.9
	Automatic Barring:
We propose that automatically barring a person over 18 without the opportunity to make representations will continue, but will include cautions as well as convictions for the offences referred to in reg 8(5) ie specified in Schedule 2 (we intend to include equivalent offences for Scotland and Northern Ireland), when committed against a child under 16, within the last 10 years. For all of the offences specified, for those with cautions as well as convictions, it must be self-evident that the individual is unsuitable to work with children and that he will remain unsuitable for a minimum 10 year period.  As with the current provision we propose that the offences specified must have been committed against a child under the age of 16 and that the person must have been aged 18 or above at the time they committed the offence.  Those under 18 who commit specified offences will be considered on a discretionary basis.  Anyone who accepts a caution for an automatic barring offence will be informed by the police  that doing so will result in inclusion on List 99 without the right to make representations

	3.10
	We propose to remove the criteria that a person must have been carrying out work to which section 142 of the Education Act 2002 applies before or at the time he committed, or was convicted of, the offence.  We intend barring anyone where the Secretary of State has been made aware that they have committed an automatic barring offence, whether or not they have previously worked with children, to prevent them from being able to do so in the future.  We are working with the Home Office and Police to put in place more robust information sharing processes to make sure that the relevant information reaches the Secretary of State.

	3.11
	We aim to retain the ability to automatically bar those who have been convicted of attempting to commit such specified offences. We propose to extend this provision to cover those cautioned for committing or attempting to commit such offences and we also intend to make new provision to bar those cautioned for, or convicted of, conspiring; inciting; aiding and abetting; counselling or procuring the commission of such offences. Additionally we propose that those who are found not guilty of a specified offence by reason of insanity will be treated in the same way as if they had been convicted.

	3.12
	Exceptions
We propose that there will be new exceptions to the requirement to automatically bar where:
• it is more than 10 years since the offence took place.  Those who are barred at the time they commit the offence will be eligible to apply for a review after 10 years and, for parity, we propose that those whose offence was committed 10 years or more before they come to the attention of the Secretary of State should have a similar right to make representations to be removed from the List; 
• the referral relates to a conviction, but the court, having considered whether to make a Disqualification Order, decided not to (this would not include where a court has forgotten to make a Disqualification Order).

 Q.  We would welcome views on our proposals for Automatic Barring.

	3.13
	Automatic Inclusion i.e. Inclusion on List 99, but with the right to make representations to be removed and to appeal if unsuccessful.
We intend to introduce a new provision which will require the Secretary of State to automatically include a person on List 99 and then give them the right to make representations.  The offences which we intend to specify under this provision will be extremely serious and, although the Secretary of State will allow individuals to make representations, we consider it highly unlikely that the vast majority of those who commit such offences will be able to demonstrate that they should not be included on List 99.  The offences are set out in:
• new draft regulation 8 (6) - conviction or caution for offence specified in Schedule 2 where the offence was committed against an under 16 year old more than 10 years before the date on which the SS proposes to give the direction, or against a 16 or 17 year old. 
• new draft regulation 8 (7) - conviction or caution for an offence specified in Part 1 of Schedule 2 committed against adults. 
• new draft regulation 8 (8) - conviction or caution for an offence specified in Part 1 of Schedule 3 committed against  any person. 
• new draft regulation 8 (9) - conviction or caution for an offence specified in Part 2 of Schedule 3 committed against a child under 18.
• new draft regulation 8 (10) - conviction or caution for an offence specified in Part 3 of Schedule 3 committed against or involving a child under 16.
• New draft regulation 8 (11) - conviction or caution for an offence outside the UK which , if committed in England or Wales, would satisfy the requirements of conditions C or D.
• New draft regulation 8 (12) - the person has been made subject of a risk of sexual harm order.

We intend also specifying equivalent offences for Scotland and Northern Ireland.

	3.14
	The Secretary of State will not have any discretion in this, he will be under a duty to include the individual on the List.  As mentioned in paragraph 3.13 the person will be given the right to make representations within a specified time period to be removed from the List, and to appeal to the Care Standards Tribunal against a decision not to remove them.  We intend to include all those who have committed such offences, not just those who have previously worked in education – as mentioned in paragraph 3.10 above.

	3.15
	We propose to automatically include on List 99 those who have been convicted of, or cautioned, for attempting to commit; conspiring; inciting; aiding and abetting; counselling or procuring, the commission of offences specified in the regulations. We also propose that those who are found not guilty of a specified offence by reason of insanity will be treated in the same way as if they had been convicted.

	3.16
	As with automatic barring, there will be exclusions to the requirement to automatically include a person on the List:

• if they are convicted of an offence where the court, having considered whether to make a Disqualification Order, decided not to (This exclusion will not apply where a court has omitted to make an Order).

• if they were under 18 when they committed the offence (Such cases will be considered  under the Secretary of State's discretionary powers). 

	3.17
	Under this provision all individuals who satisfy the criteria for automatic inclusion will be placed on List 99 before being given the opportunity to make representations, therefore the offences which we propose to specify are all very serious offences where there is a strong presumption that the individual who has committed the offence presents a risk to children.  With this in mind, we expect that the majority of those placed on List 99 under these criteria will not be able to demonstrate that they should be removed from the List.

	3.18
	As mentioned above in paragraph 3.7, the current automatic barring provision only applies where the victim is under 16, and we intend to replicate this in the new Automatic Barring provision (paragraph 3.9). We propose that Automatic Inclusion on the List will apply, for some offences, where the victim is under 16, and others where the victim is under 18, and, for a very small number of offences, there will be no upper age limit. 

	3.19
	In addition to specified offences we intend automatic inclusion to apply where the Secretary of State is made aware that a person is subject of a Risk of Sexual Harm Order, or that they are resident in England or Wales and have committed an offence equivalent to one of the specified offences in another country.

	3.20
	There will be circumstances where an individual is convicted for an offence which is specified as an offence leading to automatic inclusion on List 99, with the right to make representations, but the court has made the person subject to a Disqualification Order.  Where the Secretary of State is notified that this is the case, he will be required to take automatic barring action, without allowing the person the right to make representations or to appeal, see paragraph 3.5.

Q:  We would welcome comments on our proposed automatic inclusion provision.

	3.21
	Day Care and Child Minding Disqualification Regulations:
Since the introduction of regulation under the Children Act 1989, we have worked to reduce the risk of children being harmed whilst in the care of childminders and in day care settings.  Part XA of the Children Act was introduced by the Care Standards Act 2000, which transferred the responsibility for childcare registration from local authorities to Ofsted. The legislation required applicants for registration to be suitable to look after children, but originally omitted the power of waiver in respect of disqualification that local authorities used to have. As this power of waiver was initially omitted from Part XA, the Child Minding and Day Care (Disqualification) (England) Regulations 2001 limited the automatic disqualification from registration to offences under the Criminal Justice and Court Services Act 2000 and where the person’s name appeared on the Protection of Children Act List or on the Education Act List (List 99).  The Education Act 2002 and Children Act 2004 amend Part XA of the Children Act 1989 by providing for the power of waiver for those otherwise disqualified from providing child care

	3.22
	The current regulations are The Day Care and Child Minding (Disqualification) (England) Regulations 2005. These set out the categories of persons who are disqualified from registration in England as child minders or providers of day care for children under the age of 8.  Persons disqualified under these Regulations may not act as childminders or provide day care. Nor may they be employed in connection with day care provision or be directly concerned in the management of any provision of day care. Although the most recent Day Care and Child Minding Disqualification Regulations came into effect in October 2005 we are intending to strengthen these Regulations further and align the Regulations more closely with the changes proposed to the List 99 amendment regulations. 

	3.23
	The following are offences, court orders and other circumstances leading to disqualification:

• Any court order

- preventing a person from being registered to care for children;
- removing a child/children from a person’s care, or 
- preventing a child/children from living with a person.

• Any offence of a violent or sexual nature against children – including offences relating to child prostitution or indecent images of young people, and offences of encouraging or permitting certain offences to be committed against children. These offences are listed in paragraph 1 of Schedule 4 to the Criminal Justice and Court Services Act 2000. 

• Any offence of a violent or sexual nature against adults – including rape, manslaughter and murder - as listed under paragraph 2 of Schedule 4 to the Criminal Justice and Court Services Act 2000.

• An offence or order similar to those listed above, committed in Wales, Scotland, Northern Ireland, the Channel Islands or the Isle of Man.

• Inclusion on the Protection of Children Act list of those judged unsuitable to work with children.

• Inclusion on the List 99, where a ‘direction has been made’, showing him to be unsuitable to work with children.

• Living or working in the same household as a person who is disqualified for the above reasons would also lead to disqualification.

The Regulations set out the circumstances in which disqualification may be waived either wholly or in part e.g. for the purposes of employment at a day care provider or direct involvement in management.  Ofsted may waive a disqualification, except where individuals are named on the PoCA list and List 99, where it can be shown that children are not at risk from harm.

	3.24
	As mentioned in paragraph 3.10 above, we propose to remove the requirement that a person must have been carrying out work to which Section 142 applies before or at the time he committed or was convicted of the offence, for automatic barring on List 99. Inclusion on List 99 currently carries automatic disqualification from work of a kind which brings a person regularly into contact with children. This would cover those providing childminding and day care, however as stated above, this currently only applies to those who have previously worked in an educational setting. When the new List 99 amendment regulations come into force all offenders who commit specified offences will, under those regulations, be automatically placed on List 99. This will mean that providers of day care, childminders, those employed in connection with the provision of day care and those directly involved in the management of the provision of day care who commit such offences will be disqualified because they are included on List 99. 

	3.25
	The Secretary of State does not intend to retrospectively include on List 99 those who committed specified offences prior to introduction of the new Regulations. Therefore we need to retain all the current offences listed in the Day Care and Child Minding (Disqualification) (England) Regulations 2005 to allow Ofsted to disqualify for registration someone who has committed an offence prior to the date which the new List 99 regulations come into force.  In addition to retaining all the currently listed offences in the Day Care and Child Minding Disqualification Regulations we propose to include all offences specified under the amended List 99 regulations. As now, inclusion on List 99 and PoCA will, in itself, be grounds for automatic disqualification with no right of waiver.

	3.26
	Ofsted Power to Waive Disqualification
Individuals disqualified from registering as a day care provider or childminder may if they seek the consent of Ofsted have the disqualification waived in all circumstances except those where the person is included on PoCA, List 99 or has a Disqualification Order made by the court.  For instance if they have been disqualified because registration to provide childcare has been refused or registration has been cancelled. Individuals may appeal against a decision not to waive disqualification, to the Care Standards Tribunal.

	3.27
	We intend to amend regulations so that those specified offences for which people are barred automatically with no right to make representation, under the List 99 amendment regulations (Reg 8 (5)), are the same offences in respect of which Ofsted cannot waive disqualification. 

	3.28
	Similarly, we intend that those offences which we propose should result in automatic inclusion on List 99 with a right to make representation will be the same offences in respect of which people will be allowed to appeal against disqualification and where Ofsted will be able to waive disqualification.
We will continue to disqualify with no right of waiver those on List 99. This will have the effect that someone barred automatically with no right of representation after the coming into force of the new List 99 amendment regulations will be unable to seek waiver from Ofsted while they remain on List 99.  As the regulations do not have retrospective force those who have committed an offence prior to the new regulations coming into force will continue to be able to apply to Ofsted for a waiver from disqualification. 

	3.29
	Appeals to the Care Standards Tribunal (CST)
In some circumstances a person who has been included on List 99 will have the right to appeal to the CST against the decision. In addition all those on List 99 will have the right to request a review of their inclusion on the List by the CST, after the end of the minimum barred period. Where a person makes such representations and the CST considers that the person is no longer unsuitable to work with children, the CST will order that they be removed from List 99.  

	3.30
	Under the current regulations when a person has successfully applied to the CST for removal from List 99 for an offence, they are still disqualified from working in day care and child minding. This is because they are disqualified directly by virtue of having committed the offence, rather than because they are on List 99.  Appeals against Ofsted decisions would be going to the same body that had already decided that the person was not unsuitable to work with children. When they made their decision the CST would have taken re-offending into account, for these reasons Ofsted would find it extremely difficult not to waive disqualification for the same offence.

	3.31
	Therefore we are proposing that the Day Care and Child Minding Disqualification Regulations be amended. We propose that where a person who would otherwise be disqualified, because they have been cautioned for, or convicted of, a listed offence, but the CST has ordered their removal from List 99, they will not be treated as disqualified from registration for childcare. Ofsted will not be able to refuse registration to such a person on the basis of that offence alone, although they would still be able to refuse registration on grounds of unsuitability if they had additional evidence to support that decision.

	3.32
	Disqualification on Grounds Relating to Health
The Childcare Act 2006 enables disqualification regulations to include those subject to a direction under section 142 of the Education Act 2002 on grounds relating to health (where this impacts on an individuals suitability to care for children). Those deemed as unsuitable to work with children under section 142 of the Education Act 2002 are already covered in the disqualification regulations.  We intend to amend the regulations to disqualify those subject to a direction on grounds relating to health.

Q:  We would welcome comments on our proposals to amend the Day Care and Child Minding Disqualification Regulations. 

	3.33
	Additional Information

	3.33.1
	You may find the following links useful:
The current Day Care and Child Minding (Disqualification) (England) Regulations 2005 :
http://www.opsi.gov.uk/si/si2005/20052296.htm
The Childcare Act 2006:
http://www.opsi.gov.uk/acts/acts2006/20060021.htm
The latest version of the Safeguarding Vulnerable Groups Bill which is progressing through the House of Commons, having been introduced in the Lords: http://www.publications.parliament.uk/pa/ld200506/ldbills/079/2006079.htm
The Report of the Inquiry into events at Soham, by Sir Michael Bichard: 
http://www.bichardinquiry.org.uk/report/
The Consultation:  Making Safeguarding Everybody's Business: A Post-Bichard Vetting Scheme:
http://www.dfes.gov.uk/consultations/conResults.cfm?consultationId
17
The Education (Prohibition from Teaching or Working with Children) Regulations 2003 (SI 1184) http://www.opsi.gov.uk/si/si2003/20031184.htm
The Education (Prohibition from Teaching or Working with Children) Amendment) Regulations 2004 (SI 1493) 
http://www.opsi.gov.uk/si/si2004/20041493.htm
 

	4
	How To Respond

	4.1
	The consultation response form is available online at www.dfes.gov.uk/consultations
You can complete this online or download the form in MS Word and either email or post it to us. We need to receive your response by 2/1/2007.

Please send completed response forms to
email: L99.consultation@dfes.gsi.gov.uk

or send by post to: Consultation Unit, Area 1A, Castle View House, East Lane, Runcorn, Cheshire, WA7 2GJ 

	5
	Additional Copies

	5.1
	Electronic copies are available to download at www.dfes.gov.uk/consultations. 

	6
	Plans for making results public

	6.1
	We intend publishing a summary of the responses to the consultation on the DfES Consultations website at www.dfes.gov.uk/consultations, at the end of January 2007.


