ANNEX A

Report on the response to the consultation on amendments to regulations under section 142 of the Education Act 2002 and the childcare disqualification regulations which apply to applications for registration made under Part 10A of the Children Act 1989. 
Introduction:

1.
The consultation period ran from 13th October 2006 until 2nd January 2007 and was accessible to anyone through the DfES e-consultation website.
Background:

New List 99 amendment regulations under section 142 of the Education Act 2002

2.
On 1/11/1995 The Education (Teachers) (Amendment No. 2) Regulations 1995 introduced the provision for persons to be automatically barred from working in educational establishments where the Secretary of State was notified that they had been convicted of one of a list of specified offences, subject to specific criteria.  Where the person satisfied the criteria for automatic barring, the Secretary of State was required to issue a direction barring them from working in educational establishments, regardless of the circumstances surrounding the offence. Prior to the introduction of these regulations the Secretary of State had the discretion whether or not to bar a person, based on the individual circumstances of the case. The Secretary of State retained the right to make discretionary decisions in all other cases referred to him. Any persons barred by the Secretary of State on an automatic or discretionary basis have their names included on “List 99”. 

3.
On 19th January 2006 the then Secretary of State for Education and Skills announced a number of measures aimed at improving the protection of children in schools, advising that she had considered whether it would be possible to align more closely the Sex Offenders Register and List 99, but had decided that the most effective approach was “to bar from working with children all those who are now convicted or cautioned for any sexual offences against children whether the individual is on the Sex Offenders Register or not”.  She advised that regulations would be made to enter automatically on List 99 anyone who is convicted of, or cautioned for, a sexual offence against a child or for a range of serious sexual offences against adults. It was her intention, by including cautions as well as convictions, to end the anomaly between offenders who are convicted and those who admit their guilt and accept a caution. She advised that persons who have committed such offences would have the right to make representations but that they would need to prove that they were not a threat to children before they could work in a school or other educational establishment. 

4.
The Safeguarding Vulnerable Groups (SVG) Act gained royal assent in November 2006. This will introduce a new scheme for vetting people who work with children or vulnerable adults as recommended by Sir Michael Bichard in his report on the inquiry into the tragic events in Soham.  The new scheme, which is expected to be operational in 2008, will replace:

· List 99 and the Protection of Children Act (PoCA) List which are the two existing schemes for barring people from working with children;

· the Protection of Vulnerable Adults (PoVA) List which is the scheme for barring people from working with vulnerable adults; and 
· Disqualification Orders which are imposed by the courts.  

5.
In preparation for the SVG Act and during its passage through Parliament we worked with experts in child protection and in the behaviour of sex offenders, particularly in relation to automatic barring and how the future barring schemes may work. Where the current legislation allows, the changes to List 99 mirror the planned operation of the children’s list under the new scheme.  

6.
These new List 99 amendment regulations aim to fulfil the commitment made by the previous Secretary of State in relation to automatic inclusion on List 99, but do so in light of the proposals for the implementation of the SVG Act. They can be found at: http://www.opsi.gov.uk/si/si2007/20070195.htm
Amendments to the Day Care and Child Minding (Disqualification) (England) Regulations 2005 

7.
The 2005 disqualification regulations provided for the disqualification of persons who have been convicted of an offence, not those who have been cautioned for the same offence. We have used the power under paragraph 4 of Schedule 9A to the Children Act 1989 (as amended by section 102 of the Childcare Act 2006) to amend the 2005 regulations so that, in line with the List 99 amendment regulations, people who have been cautioned for certain offences, can be disqualified. Consistent with the new List 99 regulations, automatic disqualification for cautions is not retrospective.  However, Ofsted will continue to be able to refuse registration under Part 10A of the Children Act 1989 on the grounds that they believe an individual to be unsuitable even though the individual is not automatically disqualified from registration by virtue of the specific offence. 
8.
Section 102 of the Childcare Act 2006 also amended the Children Act 1989 to enable disqualification of persons subject to a List 99 direction on grounds relating to health and this amendment has now been made in the regulations. Those included in List 99 on the grounds they are unsuitable to work with children are already covered in the disqualification regulations.  

9.
The Regulations apply to applications for registration made under Part 10A of the Children Act 1989. Separate regulations (the Childcare (Disqualification) Regulations 2007, S.I.2007/723), made under section 75 of the Childcare Act 2006 apply to registrations under that Act. The regulations can be found at: http://www.opsi.gov.uk/si/si2007/20070197.htm
Responses received:
10.
28 responses were received, as detailed below:
Local Authority



10
Other*





 6
Voluntary Organisation


 2

Trade Union




 4
Head Teacher/Teacher


 3
Social Services/children’s social care
 2
Parent





 1
* The respondents categorised as “Other” are: a school governor; the General Teaching Council for England; Child Protection in Education (CAPE); the Crown Prosecution Service; the Catholic Education Service and the Church of England Education Division.
11.
We did not pose specific questions in the consultation but invited views on the proposed amendments to regulations under section 142 of the Education Act 2002 (List 99 automatic barring and List 99 automatic inclusion) and to the Day Care and Child Minding Regulations.  Overall respondents strongly supported the proposed amendments to both sets of regulations.   Respondents’ comments were reviewed and details of the main issues raised are set out below.
Main issues raised regarding amendments to regulations under section 142 of the Education Act 2002:

12. 
Inchoate and secondary offences: Although the majority of those who commented on the specified offences were in favour of including inchoate and secondary offences, one respondent had concerns that this could lead to a number of individuals who give counselling and advice to young people being barred for unwittingly committing an offence whilst doing their job. 

13.
We did consider this issue before concluding that such offences should be specified and expect that the police or CPS will look at the individual circumstances of the offence before making a decision to proceed with a prosecution. These offences will be automatic inclusion offences and therefore any individual who is added to List 99 will be able to make representations and set out the reasons why they should be removed from List 99.  

14.
Treatment of cautions: There was strong support for the inclusion of cautions as well as convictions for specified offence.  However, concerns have been raised about the potential for individuals to accept a caution without being fully aware of the consequences. This was of particular concern in relation to young adults who may be innocent but might accept a caution as they may see this as an easy way out rather than proceeding to a full trial and, in the heat of the situation, may not understand the implications for their future employment.  Existing guidance (HO Circular 30/2005) is clear that police officers must avoid any suggestion that accepting a Simple Caution is an “easy option”. Similarly, every effort must be made to avoid any suggestion of the suspect being coerced into accepting a Simple Caution.
15.
Those expressing these concerns in the consultation suggest that it is essential that individuals who accept a caution for an offence which will lead to their inclusion on List 99 are made fully aware of the consequences of accepting a caution before it is administered; that they have time to consider the implications and take legal advice; and that they sign to confirm that the implications have been fully explained to them.  The existing HO guidance (HO Circular 30/2005) already makes clear that the suspect should not be pressed to make an instant decision on whether to accept the Simple Caution. They should be allowed to consider the matter, and if need be, take independent advice. In order to facilitate this, a suspect may be required to attend at a later date to enable the Simple Caution to be administered. 
16.
Additionally, once the Simple Caution has been administered, the offender should sign a form accepting the terms of the caution and should be given a copy of a Simple Caution acceptance pro-forma to take away. The pro-forma should include the offender’s personal details (including occupation) and should outline the details of the offence. It should also include information on the consequences of accepting a caution. The offender should sign to say that the terms of the Simple Caution are agreed.
17.
The Office for Criminal Justice Reform (OCJR) is aware of the impact that the amended regulations will have on those who are cautioned as well as those convicted for specified offences and of the concerns raised by the respondents to this consultation.  OCJR intend to publish revised guidance on the issuing of simple cautions which will include the implications of changes to List 99. Additionally they will include this information on a standardised pro-forma for forces to use, which offenders would sign on accepting a simple caution. 
18.
Some respondents were under the impression that the new provisions relating to cautions would be retrospective and had serious concerns about this.  We accept that, for a number of reasons, the automatic barring and automatic listing provisions should not apply to those who have accepted a caution prior to the regulations coming in to force. The Secretary of State will be able to use his discretionary barring powers to consider any cases which come to his attention where the caution was administered before 28th February 2007.

19.
10 year “cut –off” for automatic barring offences: One respondent was of the opinion that a person who commits an automatic barring offence should be dealt with under the automatic barring provision regardless of when the offence took place, and the inclusion of the provision for this to be treated as an automatic inclusion offence where it took place over 10 years ago may suggest that the risk a person poses to children may reduce over time. The respondent also considered that a person who committed such a serious offence should not have the right to make representations and potentially be allowed access to children.

20.
Other respondents, however, were supportive of the provision that those who are convicted of (or cautioned for) an offence which is an automatic barring offence which that took place more than 10 years ago should be automatically included on List 99 but given the right to make representations. 
21.
It is understandable that there is a view that a person who committed such a serious offence against a child should not be given the opportunity to make representations to be removed from the List, merely because of the age of the offence. However, individuals who are convicted and therefore barred at the time of the offence can apply for a review of their case after 10 years, and at that time will have the opportunity to make representations as to why they should no longer be included on the list. These individuals would be given an advantage over those who were convicted some years later if this provision was not included. 
22.
Specified offences:   We did not receive many comments on the specified offences and no comments about the age of victims where we had specified under 16 for some, under 18 for others and no age limit for a small number.  Those who commented on the specified offences thought that we may wish to include other serious offences against children, not just sexual offences, for example, “causing or allowing the death of a child” and that all the offences should be automatic barring offences, rather than split between automatic listing and automatic barring.  One respondent requested that we re-consider the schedule of offences in terms of their seriousness as they considered that it is difficult to understand the criteria of risk used to determine which offences will attract automatic barring and which will attract automatic inclusion with the right to make representation.
23.
The list of offences was drawn up after considerable thought was given to the range of circumstances under which each offence could be committed and taking into account expert advice. This work with experts was complemented by debate in Parliament on the Safeguarding Vulnerable Groups Bill.  This emphasised the importance of the new vetting and barring scheme being robust but proportionate so that it would be less open to challenge. We consider that we have specified as many offences as is possible without compromising the integrity of the current scheme.  
24.
Some respondents had concerns that individuals who commit specified offences prior to the regulations coming into force would not be barred from working with children. The Secretary of State still retains the power to use his discretion to bar individuals whose behaviour sits outside the automatic barring or inclusion provision, but which demonstrates they are unsuitable to work with children. The behaviour may not fit the automatic barring or automatic inclusion provision for a number of reasons, including where the offence was committed before the regulations came in to force.
25.
10 year review period:   There were a number of comments in relation to the 10 year review period, highlighting the need to ensure that a proper risk assessment is carried out by appropriate experts and specialists, so that individuals are not allowed access to children where they present a risk to them.  It is the Care Standards Tribunal (CST) that has responsibility for the consideration of applications for review after the end of the 10 year review period and for considering reviews of individuals who are disqualified from working with children by a court. Some respondents were concerned that the passage of time since the offence was committed may give grounds for removal, and wanted to ensure that any decision was based on the risk that the individual posed to children.  This is not a new provision, those who are currently included on List 99 on the grounds that they are unsuitable to work with children must wait for 10 years before they can apply to the CST for a review of their inclusion on the List. We agree that, for the large majority of individuals, the risk to children does not reduce over time, however, there will be a small number of individuals where, a combination of factors, including passage of time, could reduce the risk the individual poses to children. When considering an application for removal from the List, the Tribunal must be satisfied that the individual’s circumstances have changed and that he no longer presents a risk to children before they will remove him from the List, and the passage of time, by itself, is not grounds for removal.  

26.
There was however, one response which suggested that barring should be for life, not just for 10 years.  In effect, for the majority of individuals, barring will be for life, as they will be added to List 99 and will remain barred until such time as they have a successful review – which may never happen.  Experience of the current schemes shows that very few individuals who are barred subsequently apply for a review of their case, and of those who do, few are successful. We do not wish to remove the review criteria, which are in line with the Disqualification Order regime.

27.
Barring provision to cover all those who commit specified offences, not just those who have previously worked in educational establishments: Again there was considerable support for this provision, with only one respondent expressing concern that including on List 99 all those who commit specified offences irrespective of whether they have previously worked with children, could lead to the List becoming so large that it may prove difficult to administrate, and could adversely affect the ability of appropriate bodies to share relevant information with each other, and to adequately identify unsuitable individuals.

28.
Widening the scope of List 99 decisions to include all those convicted of or cautioned for specified offences will, obviously, have operational implications, but, particularly in the relatively short period that the scheme will continue, we do not consider that the size of the List will present any risks of the kind envisaged by the respondent.  In view of the positive comments made about this new provision by other respondents, it is clear that it will be welcomed and be an effective tool to prevent those who are known to be unsuitable from working with children.  
29.
Inclusion on List 99 before representation: 
The majority of respondents favoured our plans for automatic inclusion on List 99, with one respondent commenting that the right of the individual to make representations properly reflects the balance as between the rights of the individual and the protection of children.  In contrast, however, one respondent expressed concerns about the correctness of placing individuals  on the List, thus, in their view, making them unemployable, before they are allowed their review/appeal.  This respondent considers that even accepting that the “vast majority” of those who commit offences will be justifiable cases, those who are not will be deprived of their livelihood and wonders whether a recent judicial review judgement relating to provisional listing under the Protection of Vulnerable Adults (PoVA) scheme will affect the proposals.  

30.
It is our opinion that the proposed automatic barring and automatic inclusion provision for List 99 differs from the issue of provisional listing on PoVA.  The only individuals who will be included on List 99 either without the right to make representations, or prior to being given the right to make representations, will have been found to have committed extremely serious offences.  It is extremely unlikely, given the nature of such offences, that the individuals would be able to secure work if they were not included on List 99 once an employer had received information about the offences on a Criminal Records Disclosure.

31.
We had one response which suggested that automatic inclusion on List 99 would be appropriate for referrals from employers where there was no conviction or caution.  Essentially this would be a similar provision to provisional listing under the PoVA scheme, which, as mentioned above has recently been subject of a judicial review. There has not previously been provision to place individuals on List 99 pending a decision and we do not think it is appropriate to widen the provision for automatic inclusion to cover other types of referral.  Additionally there in no provision for provisional listing under the 2006 Safeguarding Vulnerable Groups Act which will lead to the introduction of the new vetting and barring scheme in 2008.
32.
Barring of under 18s:  One respondent had concerns about imposing what they saw as a less strict regime on persons who commit specified offences when they are under 18.  The respondent therefore considers that the regulations should not be age specific in relation to the offender, and the specified offences should include those given written reprimands or final warnings for such behaviour.  Written reprimands and final warnings are only issued to offenders under 18 and so are not included in our list of specified offences, given that the regulations do not provide for automatic barring or automatic inclusion for that group.

33.
It is extremely important to ensure that individuals who are under 18 and present a risk to children are included on List 99, but it is equally important that we take note of the issues raised on this issue during the passage of the SVG Bill and act accordingly.  In particular the circumstances are potentially very different, for example the age gap between victim and offender, where an individual was a juvenile at the time of the offence. The existing List 99 automatic barring provision does not include those under 18 when they commit a specified offence, and, as a result of the afore-mentioned discussion in parliament, the new provision under the SVG Act does not automatically include under 18s either.  We think it is important to align our policy with that of the future scheme.
34.
It is important to clarify that, even though those who commit specified offences whilst they are under 18 do not fit the criteria for automatic barring or inclusion on List 99, the Secretary of State has the power to consider such cases using his discretionary powers – along with any other case that is referred to him where a specified offence has not been committed.

Main issues raised regarding amendments to the Day Care and Child Minding Disqualification Regulations:

35.
Of the 29 total responses to the consultation, there were 20 responses to the request for comments on the amended Day Care and Child Minding Disqualification Regulations. 18 were in complete agreement with the proposals in this section of the consultation, and welcomed the importance given to working to reduce the risk to children in the care of childminders and day care providers.  6 respondents said further information was needed or raised queries. The substantive comments from these respondents are outlined below.  
36.
Offences of neglect as set out in section 1 of the Children and Young Persons Act 1933:  “These offences should be included” - These are already included by virtue of regulation 4(3) of the existing regulations. Section 1 of the 1933 Act is listed in Schedule 4 to the Criminal Justice and Court Services Act 2000 and so falls within the meaning of “offence against a child” (s.26(1) of the 2000 Act). 
37.
Offences committed overseas: “It is felt that to exempt offences committed overseas from inclusion in this legislation would result in the potential exclusion of numbers of individuals who should properly be disqualified.  It is recommended the provisions should apply to all those who have committed offences on the list, regardless of place of origin.”  

38.
Agreed. We have strengthened the Regulations to include overseas offences that are comparable to the UK offences that lead to automatic disqualification. This aligns the Regulations with the amended L99 Regulations. It also reflects the increasingly free movement of individuals across borders.  
39.
Provision of day care: “The proposals, as drafted relate to those involved in the provision of day care for those less than 8 years.  This should be extended to cover care, educational sports and transport provision for all those under 18 years of age, to reflect the increasing demand for holiday provision for children under and over 8 years.  Additionally, there should be stringent application of the provisions relating to after school care.”  

40.
These Regulations apply to registration under Part 10A of the Children Act 1989 which only covers provision for those less than 8 years old.  From April 2007 separate regulations, based on these criteria, apply to those who wish to register on the voluntary part of the Ofsted Childcare Register. This will include provision for children aged 8 and above. It should be noted that the List 99 Regulations also have a wider application in terms of the age of children with whom persons may be disqualified from working.

41.
Offences should be non-age specific with regard to the age of the offender when he/she committed the specified offence/actions: Offences against children are already non age specific in the Day Care and Child Minding Disqualification Regulations and they continue to be in the amended Regulations. 

42.
Reprimands and final warnings: “The consultation paper does not mention reprimands or final warnings.  Are reprimands and final warnings included in the regime but omitted from the paper? We think that reprimands and warnings should be included.” 

43.
Reprimands and final warnings are included. Paragraph 4(6) of Schedule 9A to the Children Act 1989 was amended by section 102 of the Childcare Act 2006 and provides that ‘caution’ includes a reprimand or warning within the meaning of section 65 of the Crime and Disorder Act 1998.

44.
Those found to have committed offences: “These measures are very welcome and the areas that will be looked to determine disqualification seem comprehensive for the UK.  With reference to paragraph 3.23, the second bullet point relates to an offence.  In criminal terms, an offence means a conviction – therefore, will this extend to those who clearly could have been prosecuted but were not?” 

45.
The amendment Regulations are drafted so that, in addition to convictions, a person is disqualified where he is found not guilty by reason of insanity or is found to have done the act charged but to have been acting under a disability. This provision also includes cautions which would seem to represent the circumstances referred to in this response.  
46.
Terminology: “It makes sense to align the Disqualification Regulations with the amended List 99 Regulations.  However, could the Disqualification Regulations use classifications of “’automatically barred” and “automatically included” that the List 99 Regulations use?”

47.
The primary legislation under which these Regulations are made does not use the same terminology so the Regulations necessarily use different language.  

48.
Specified Offences: “Section 3.23 of the consultation document does not include specific issue or like orders which are frequently child related orders.”  

49.
It is true that section 3.23 did not provide a comprehensive list of everything included in Disqualification Regulations. It was intended to give an overview of the Disqualification criteria. The full list of specified offences and orders in the Schedules to the 2005 Regulations does include child related orders. Specific issue orders are not included in the list since their nature relates to disputes over parental control rather than particular risk to children. Disqualification will, however, occur where a court makes a care order under section 31 of the Children Act 1989.

50.
Waivers: ““Any offence of a violent or sexual nature” could include common assault, including minor assaults against a 15 year old son. It may not be proportionate to bar someone from childminding permanently following one offence committed a few years earlier.  Similarly it would need to be clarified whether it is intended that such an offence would constitute an immediate ban on an existing minder with many years’ experience and who has provided good care.” 
51.
This is an important point and is why Ofsted have the power of waiver. For existing carers any offences committed prior to registration would already have been looked at and where appropriate either waived by Ofsted or, if registered prior to September 2001, by the local authority.

52.
Consistency: “We welcome if there were consistency for exclusion criteria for ALL professionals and carers.  For example there are separate and different regulations for private foster carers, child minders and local authority foster carers.”  
53.
Other child care sector regulations are to be reviewed and may be amended as a separate exercise.

Next steps:
54.
We have noted the comments made and the strong support for the improvements to children’s safeguarding that these amendments make. 
55.
We have held meetings with some of those respondents who had concerns about how the provisions may be implemented, and will use the feedback from those meetings, together with the responses to the consultation, to inform the guidance that is published to support the new regulations. 

56.
From Autumn 2008 List 99, the Protection of Children Act List, the Protection of Vulnerable Adults Act List and Disqualification Orders will be replaced by a new scheme enabled under the Safeguarding Vulnerable Groups Act.  Offences leading to automatic inclusion under the new scheme will also be subject to public consultation.  For further information on the new scheme please visit: http://www.everychildmatters.gov.uk/vettingandbarring/
