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The consultation seeks views on the proposed categories of childcare that should not be required to be registered, either on the Early Years Register (for 0-5s provision), or the compulsory element of the Ofsted Childcare Register (for childcare catering for 6-7 year olds only).
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	1
	Executive Summary

	1.1
	This consultation seeks views on the proposed categories of childcare that should not be required to be registered, either on the Early Years Register (for 0-5s provision), or the compulsory element of the Ofsted Childcare Register (for childcare catering for 6-7 year olds only). 

	1.2
	Powers within the Childcare Act 2006 allow the Secretary of State, by order, to define the circumstances in which childcare providers can be exempt from compulsory registration.  Our approach in excluding specific types of childcare provision from compulsory registration has been to carry forward what is working well under the current registration scheme and to ensure that any exemptions from the new Ofsted registers are based on achieving a proportionate approach to regulation, taking full account of how risks to children’s safety and well-being are best minimised.

	1.3
	The exemptions order will be in force from September 2008 when the Early Years Register and compulsory element of the Ofsted Childcare Register commence. Childcare provision exempt from registration by Ofsted will be able, if the requirements can be met, to join the voluntary element of the Ofsted Childcare Register.

	1.4
	This paper gives the reasoning behind our proposals while the attached Regulatory Impact Assessment sets out the three options in some detail, including the costs and benefits of each. 

	1.5
	In summary the three options are:

1) Maintain the existing arrangements where the main exemptions are: 

· provision which operates for less than 2 hours a day or less than 6 days a year; 

· provision that takes place in the child’s own home (nannies and babysitters); 

· babysitting between 6pm and 2am outside the child’s own home; 

· babysitting in hotels, etc. – comprising care provided for children of guests (no more than 2 families) between 6pm and 2am. 

· activity based provision, for example holiday sports clubs, which are excluded from the scope of compulsory regulation by Ofsted’s interpretation of the current legislation. 

2) Include new definitions of the current exemptions in the new registration arrangements and in addition modify the existing definitions to exempt more short term and occasional crèche facilities and open access schemes, reflecting a more targeted approach to regulation.

 3) Require all childcare provision to join the Early Years Register or compulsory element of the Ofsted Childcare Register as appropriate, with no exemptions.  

	1.6
	We believe that the second of these three options provides the most proportionate approach to regulation and we therefore recommend that this option is taken forward. 

	2
	Background and Context

	2.1
	The Childcare Act 2006 introduces a new regulation and inspection system, creating two distinct registers:

· an Early Years Register for childcare catering for children aged 0 to 5 (where a key requirement will be delivery of the Early Years Foundation Stage), and  

· the Ofsted Childcare Register for childcare providers catering for older children and for those who cater for the younger age group but who are not required to be registered on the Early Years Register. 

These new registers will be fully implemented in September 2008 and will replace the current arrangements in England under Part 10A of the Children Act 1989.

	2.2
	Childcare providers who offer childcare for children aged 0-5 will be required to deliver the Early Years Foundation Stage (EYFS) and, if their provision is for children aged 5 to 7 years old, they will be required to join the Ofsted Childcare Register. However, not all providers catering for children of these age groups will be subject to these registration requirements. There are special rules for schools: for the most part they will not have to be registered by Ofsted unless they provide childcare for under 3s, although they will be inspected against the requirements of the EYFS. This consultation is looking at proposals for additional exemptions from the requirement to be registered by Ofsted. 

	2.3
	 Provision for children aged 8 and over, as well as provision for younger children which is not subject to compulsory registration, will be able to join the voluntary element of the Ofsted Childcare Register which will operate from April 2007.

	3
	The Proposals

	3.1
	The current system of exempting childcare from the requirement to be registered by Ofsted forms the basis of our proposals. We want the requirements on all childcare providers to be proportionate. Regulation by the state through Ofsted registration and inspection is not the only means of protecting children from harm. Other measures to safeguard children, as well as the proper degree of parental involvement, can be as effective. 



	3.2
	Such measures will include the strengthened procedures for vetting adults working with children that will be introduced under the Safeguarding Vulnerable Groups Act 2006.  This Act lays the legislative foundations for a new vetting and barring scheme that will:

· improve current vetting processes through the introduction of, for example, pre-employment barring decisions.  There will be a new children's barred list for all those judged to present a risk of harm to children that replaces the current List 99 (for schools) and Protection of Children Act (POCA) List; 

· make it possible for domestic employers such as parents to check the status in the scheme of those they employ to work with their children, e.g. private tutors and nannies; 

· enable employers to make a 'real-time' instant check of a prospective employee's status once the individual has applied to the scheme so that there will not be, in a range of cases, a requirement to obtain repeat enhanced CRB disclosures; and 

· update an individual's status as soon as new information becomes available and, where they are registered, notify relevant employers of a change in an employee's status.

	3.3
	We do not intend to change current arrangements whereby nannies and babysitters working in the child’s home, or in hotels or similar establishments, are not required to be registered by Ofsted. The degree to which parents can monitor and control the environment in which their children are cared for, coupled with the new safeguarding measures referred to above would suggest that we do not need to extend compulsory Ofsted registration to these groups.

	3.4
	Under the current arrangements, Ofsted does not register an out of school club, or other setting where the provider primarily offers specific activities rather than childcare. Decisions on whether providers should be registered or not take into account a range of factors – including the age of the children, the length of time they are in the provision, whether it is set up to enable parents to work, as well as the type of activity on offer. Typically sports and activity clubs for children aged 4 plus, Saturday drama and dance schools, choir practices, study support, holiday camps for children in uniformed organisations, and music lessons and holiday courses have all been excluded from the scope of childcare registration under this interpretation of the law. On the other hand before and after school childcare and holiday play schemes offering more general childcare have been subject to registration.



	3.5
	We are proposing to carry forward these arrangements by exempting from compulsory registration provision that meets all of the following criteria:

· it does not offer more than 2 types of activity (for definitions see the attached RIA);

· it caters only for children aged 3 plus; and

· children aged 3-5 do not attend the provision for more than 4 hours.

	3.6
	The Childcare Act 2006 requires that all childcare providers catering for children aged 0 to 5 and registered on the Early Years Register deliver the Early Years Foundation Stage (EYFS). This is in order to ensure both that children are safe and well looked after, and that they are getting appropriate early learning and development opportunities when they are in registered childcare. For the first time, all children will be able to receive high quality integrated care, learning and development experiences, regardless of the type of setting they attend. The EYFS will not prescribe a single approach to early learning and development but it will set out the requirements which practitioners need to meet to support babies and young children as they grow. 

	3.7
	We have looked at a range of different types of childcare and considered whether they should be required to be registered and, if they cater for young children, whether they would be able to meet all the EYFS welfare, learning and development requirements. We would not expect crèche facilities, which provide only short term or occasional childcare, to deliver all the requirements of the EYFS and for this reason we are proposing to exempt from the requirement to be registered by Ofsted:

·  all provision where individual children are routinely looked after for 2 hours or less. This would cover most drop in crèche facilities;

· all provision where individual children are looked after for less than 4 hours where parents remain on the premises and which is set up specifically so that they can shop, or engage in leisure or religious activities. This would cover crèches in shopping or leisure centres, or in churches, which might not be captured by the first exemption above;

· all provision that lasts for less than 2 weeks in any year on any non-domestic premises. This would include most temporary crèche facilities at conferences, exhibitions, etc.

	3.8
	We are also proposing to exempt from the scope of registration home education for children of compulsory school age. Most home education provided by the parent will not be classed as childcare, but where parents employ a tutor or make other arrangements, we would view this as a parent’s discharge of their duties in respect of their child’s education and not appropriate for registration as childcare.

	3.9
	Finally, we propose to exempt open access schemes from the scope of compulsory regulation. These schemes may be permanent or short term and generally cater for older children aged 8 and over, although younger children may attend. Children are not usually accompanied to or from the scheme, but are free to come and go as they please. We would not expect  open access schemes to deliver the EYFS, but they would be subject to normal health and safety legislation and be eligible to join the voluntary OCR if they meet the requirements.

	3.10
	We believe that these proposals present a sound and proportionate approach to exempting provision from the requirement to be registered by Ofsted and therefore recommend option 2 in the attached RIA.

	4
	How To Respond

	4.1
	You can respond on-line at 
www.dfes.uk/consultations/ 

or in writing to:

Better Regulation Team
Quality & Standards Division
Area 2B Caxton House
6-12 Tothill Street
London  SW1H 9NA

Or by e-mail to: 
exemptorder.consultation@dfes.gsi.gov.uk    

	5
	Additional Copies

	5.1
	Additional copies are available electronically and can be downloaded from the DfES consultations site:  http://www.dfes.gov.uk/consultations/ 

	6
	Plans for making results public

	6.1
	We will publish the results of the consultation in July on the DfES website. 


