Partial Regulatory Impact Assessment for Exemptions from Ofsted Childcare Registration. 
Purpose and intended effect
Objective

1.
An exemptions order will set out which childcare providers will not be required to join either the Early Years Register or the Compulsory Ofsted Childcare Register (OCR), but can join the OCR voluntarily if they satisfy the requirements for that scheme of registration.
Background
2.
The Government’s ten year strategy for childcare – Choice for parents, the best start for children – sets out a commitment to rationalise and simplify the complex and confusing arrangements that currently exist for childcare registration and inspection.

3.
Currently, childcare provision for children under the age of 8, including that in schools, is required to be registered by Ofsted under Part 10A of the Children Act 1989 and comply with a range of standards and regulations. Separately, nannies and carers for children in their own home can apply to the Childcare Approval Scheme, administered by an independent company under contract to the Department for Education and Skills. Approval under this scheme shows that the nanny has met certain basic standards and makes the care they provide eligible for financial support through the Working Tax Credit and employer supported childcare schemes. 
4.
However, these current arrangements appear confusing to parents and are not the most effective way of administering arrangements to identify provision that has met a certain quality threshold. Indeed, each of these arrangements applies a different set of standards and there is often confusion over whether or not childcare provided by schools on the school premises is covered by Ofsted’s inspection of the school, registered with Ofsted as day care provision or neither. The new regulatory and inspection framework will address these issues and in doing so will move towards achieving the recommendation set out in the Hampton report on reducing administrative burdens through proportionate regulation and effective inspection.  
5.
The Childcare Act 2006 created the framework for a reformed regulation and inspection system which will replace the current arrangements in England. Private and voluntary sector childcare providers who offer childcare for children aged 0-5 will be required to join a new Early Years Register or, if their provision is for children aged 6 to 7 years old, they will be required to join the OCR.  Provision for children aged 8 and over, as well as provision for younger children for whom registration will not be compulsory – for example, nannies and crèches – will be able to join the OCR on a voluntary basis.
6.
Under the provisions of the Childcare Act 2006, any childcare provided directly by a school’s governing body for pupils over 3 on the school site will not be able to be registered by Ofsted. Such provision will be inspected as part of the normal school inspection arrangements.

7.
Voluntary registration on the OCR will operate from April 2007. The new arrangements for compulsory registration of childcare catering for 0-8 year olds will commence in September 2008, which is when the exemptions that are the subject of this RIA will come into force.

Rationale for government intervention

8.
The new Ofsted childcare registers will have requirements which are designed to provide some key standards of safety and security, and to ensure that children in childcare settings do not come into contact with unsuitable adults. These requirements will be in addition to other statutory obligations that apply to all children’s services: including those relating to general health and safety requirements and strengthened arrangements for the monitoring of unsuitable adults under the new Safeguarding Vulnerable Groups Act 2006. In addition, the requirements of the Early Years Foundation Stage will ensure that those who look after 0-5 year olds on a regular basis provide them with appropriate care, learning and development opportunities. Exemptions from the additional requirements imposed by Ofsted registration are important in ensuring a proportionate approach to regulation of the childcare sector.

Consultation

Within government

9.
The Government consulted across Whitehall as part of the legislative process that culminated in the Childcare Act 2006, which contains the legislative framework for the new system of registration and the exemptions now proposed. The Government has also consulted with the Office for Standards in Education (Ofsted), in their role as the regulator of childcare in England.  

Public Consultation
10.
The consultation document on the proposals in the Childcare Bill – issued in summer 2005 – discussed the new registration arrangements to be administered by Ofsted, how those would be applied to childcare providers, and which providers would be exempt from compulsory registration. Following that consultation, the Government decided to make it compulsory for private and voluntary sector settings that provide for children up to the age of 8 to be registered.

11.
In early summer 2006, the Government consulted on the Early Years Foundation Stage learning, development and welfare requirements, which those childcare providers on the Early Years Register will have to meet.

12.
In July 2006 a further consultation document – The Ofsted Childcare Register: A Consultation Paper – invited comments on proposals for the establishment of the Ofsted register for those providers not required to be on the Early Years Register. As part of this consultation, discussions were held with key stakeholders in the private and voluntary childcare sector, representing a wide range of views throughout England.
13.
We are now consulting publicly on the categories of childcare that should not be required to be registered either on the Early Years Register (for 0-5s provision) or the compulsory element of the OCR (childcare catering for 6-7- year olds only). Responses to the consultation will help to inform the final content of the exemptions order.
Options

Option 1: maintain the existing arrangements
14.
The types of provision listed below are all currently exempt under the legislation (Part 10A of the Children Act 1989):

a) provision which operates for less than 2 hours a day or less than 6 days a year;
b) provision that takes place in the child’s own home (nannies and babysitters);
c) babysitting between 6pm and 2am outside the child’s own home;
d) babysitting in hotels etc. – comprising care provided for children of guests between 6pm to 2am.

In addition, activity based provision is currently exempted by Ofsted, in accordance with guidelines agreed by the Department for Education and Skills, on the grounds that childcare does not include provision where the primary purpose is instruction or tuition in various activities, sports and other areas (e.g. music and language tuition).

15.
Under option 1, the Government would continue these exemptions under the Childcare Act 2006 and apply them to the Early Years Register and compulsory OCR. Provision exempted from registration would, if it met the requirements, be able to join the OCR voluntarily.

Option 2: a more proportionate approach
16.
Under this option the Government is proposing that childcare exempted under Part 10A of the Children Act 1989 would be redefined under the Childcare Act 2006 along the lines of the current exemptions, with the notable exception that more short term and occasional crèche facilities would be excluded from the scope of compulsory registration.

17.
To achieve this, the Government proposes to replace the current exemption for childcare that operates for 2 hours or less with an exemption that excludes childcare where individual children are routinely looked after for 2 hours or less. In addition, the Government proposes to define this exemption further to exclude all provision looking after individual children for less than 4 hours where parents remain on the premises, and which is set up specifically so that they can shop, or engage in leisure or religious activities. 
18.
There is currently an exemption for provision that lasts for less than 6 days in any year on any premises, designed to exclude temporary or so called mobile crèches set up to serve those attending conferences, exhibitions, etc. However, many events last longer than 6 days, so the Government is proposing to modify this exemption so that childcare that lasts for less than 2 weeks does not have to be registered.

19.
Under the current arrangements Ofsted exempts activity based provision under a set of guidelines agreed with the Department for Education and Skills. The Government proposes to replace these by defining the exemptions more precisely in the statutory instrument, which should help providers understand better whether they are required to be registered or not. Taking the current guidelines as a basis, the Government proposes an exemption for provision that meets all of the following criteria:
a) it offers no more than 2 different types of activity
;
b) it caters only for children aged 3 plus – activities of this kind are not likely to be offered to younger children; and,
c) children aged 3-5 do not attend the provision for more than 4 hours.
20
Open access schemes are currently required to be registered by Ofsted but we are proposing to exempt them from the scope of compulsory regulation. These schemes may be permanent or short term and generally cater for older children aged 8 and over, although younger children may attend. Children are not usually accompanied to or from the scheme, but are free to come and go as they please. We would not expect open access schemes to deliver the early Years Foundation Stage, but they would be subject to normal health and safety legislation and be eligible to join the voluntary OCR if they meet the requirements.

21.
Any provision that is not exempted and provides childcare for children aged 0-5 must be registered on the Early Years Register and deliver all the requirements of the Early Years Foundation Stage. Provision that caters only for children aged 6 and 7 must be registered on the compulsory element of the OCR and meet the requirements of that register.

Option 3: compulsory registration for all groups
22
No childcare providers would be exempted from joining the Early Years Register or compulsory OCR as appropriate. This means that all providers currently exempted would be required to be registered by Ofsted, including nannies providing care in the child’s home, childminders and other group providers looking solely after children over the age of 7, babysitters in or outside the child’s home and all providers of childcare operating for less than 2 hours per day, however short term or temporary the provision. This option would be a major extension of the current regulatory regime and would not be proportionate or risk based. It would be contrary to the recommendations in the Hampton report by significantly increasing the regulatory burden on the private and voluntary childcare sector.  
Costs and Benefits

Sectors and groups affected:

23.
Childcare providers, users and those providing support to the sector including:
· Private and public sector day nurseries, playgroups, crèches, out of school clubs, holiday play schemes, childminders, nannies and other forms of childcare provision;
· Local authorities and voluntary organisations offering different forms of childcare and supporting those who do so;
· Parents;

Benefits

Option 1: maintain the existing arrangements
24.
This would maintain the status quo but would not address the issue of crèches or open access schemes. It is essential that regulation is proportionate and it would not be appropriate for crèches – where children are looked after while their parents shop, attend a leisure centre or participate in a religious service – to have to be registered by Ofsted, particularly as registration would require those looking after 0-5 year olds to deliver all the requirements of the Early Years Foundation Stage. Retaining the status quo would also leave the exclusion of activity based provision reliant on Ofsted’s interpretation of legislation rather than the clarity of regulation. In summary, this option would not add any benefits.
Option 2: a more proportionate approach
25.
This carries forward the current exemptions under the Children Act 1989, but takes account of the changes brought about by the Childcare Act 2006 in establishing new Ofsted registers. The proposals are proportionate to the needs of the children taking into account the purpose of the provision, the ages of the children and the responsibilities of their parents. 
26.
Information available from Ofsted at the end of July 2006 showed that of the 101,614 registered providers (70,182 childminders and 31,432 day care providers), 1,787 were registered crèche providers. It is likely that the majority of these would be exempted from registration under this option. In addition, our proposal to exempt open access clubs from the scope of regulation will mean that clubs which are currently registered will no longer be required to do so.
27.
This proposal would also clarify in regulations the position regarding care provided by schools on school premises and would remove the dependency on Ofsted’s interpretation of legislation in excluding activity clubs from the requirement to register with Ofsted. In short, this option will produce a clearer, more consistent set of rules.
28.
The Government is seeking to minimise the burden on the private and voluntary childcare sector in complying with data collection and information obligations imposed by regulations. The Government is looking in particular at the administrative costs of compliance in terms of staff time and other expenditure, e.g. storage. Regulations are carefully scrutinised to identify such requirements and the potential impact is measured by reference to childcare providers. The Government has looked at all the childcare regulations which crèches currently have to comply with, and has calculated a potential overall saving in administrative costs of £1.4 million if the exemptions order were to exclude them from the scope of these regulations in future. The exemptions would also remove from them the requirement to pay an annual registration fee, saving £0.2m, as well as the cost of meeting other requirements of registration (not quantified).

29.
This reduction in administrative and policy costs imposed by regulations will benefit those private and voluntary sector crèche providers that are removed from the scope of compulsory registration by offering them a real reduction in the regulatory cost burden, and supports the Government’s recommendation of this option.
Option 3: compulsory registration for all groups
30.
To require every childcare provider to be registered on either the Early Years Register or compulsory element of the OCR would be disproportionate and costly for the childcare sector. For example, research indicates that there are potentially 54,000 nannies
 who, under this option, would be required to be registered by Ofsted. This compares with an estimated number of 3,500 nannies who might join the OCR
 voluntarily in the first year of its operation. In addition under this option, the following groups of childcare providers who are not currently required to be registered, would fall within the scope of compulsory regulation:

· care provided for less than 2 hours a day;

· care provided for less than 6 days per year;
· babysitters;

· all activity based provision.

Although it is not possible to quantify the number of carers who are not currently required to be registered by Ofsted, this would be a significant increase in the scope of regulation and in the regulatory burden imposed on the voluntary and private childcare sector. There would be no financial benefits for the childcare sector under this option.
Costs

Option 1: maintain the existing arrangements
31.
This option would be cost, as well as benefit, neutral for the reasons explained in paragraph 24 above.
Option 2:  a more proportionate approach
32.
This option would not increase costs on the private and voluntary childcare sector. The more proportionate approach recommended would reduce costs as assessed in paragraphs 25-29 above.
Option 3: compulsory registration for all groups
33.
The Government has calculated that the cost of all nannies being required to join the Ofsted registers and pay the registration fee would be approximately £5m
. In addition, under this option, the Government estimates that approximately 7,000 individual and group providers caring solely for children over the age of 7 would be required to be registered by Ofsted at a total cost of over £0.5m
. Added to this would be the costs (not quantified) of complying with any additional requirements of registration and, in the case of childcare for 0-5 year olds, the requirements of the Early Years Foundation Stage. Administrative costs would also be incurred, and these would amount to about £0.06m, based on the current requirements. 
34.
In addition, there would be the cost of registration for all the other childcare groups which are currently exempted from regulation and are listed in paragraph 29. It must be emphasised that due to the lack of reliable information about the number of nannies and other carers who are not currently required to be registered by Ofsted, any volumes and associated cost calculations are broad estimates.  

35.
We do not believe that the cost of this option is justified in comparison to the benefits gained from a more proportionate regulatory system. Extending state regulation of childcare providers in this way would encroach on the proper responsibilities of parents and would not necessarily prevent children from coming to harm. Children’s needs are best served by an approach which balances the role of the state with the role of parents, and Option 3 would not achieve the right balance.

Small Firms Impact Test

36.
Most childcare providers are small firms or sole traders. As the recommended option would reduce the number of childcare providers required to be registered this would be beneficial to some while remaining unchanged for most.

Competition Assessment

37.
The market affected is childcare provision in England, with providers ranging from large chains of nurseries to self employed childminders running small businesses in their own home and nannies employed by parents to care for their children in the child’s home. As explained in the Small Firms Impact Test, the impact of the proposed option for exemptions would be unchanged for many providers and beneficial for the rest.

38.
Completing the competition filter test resulted in all “NO” answers and therefore no further assessment is required.

Enforcement, sanctions and monitoring

39.
The exemptions will be monitored and enforced by Ofsted in their role as childcare registration authority. As administrator of both the compulsory and voluntary childcare registers, Ofsted will ensure that providers join the appropriate register and meet the prescribed joining requirements. Other regulations will give Ofsted the power to suspend or cancel registrations if the requirements of the register are not met or child safety is deemed to be at risk.

Implementation and delivery plan

To be completed after the consultation.

Post-implementation review

The date for the post-implementation review will be set after the public consultation.

Summary and Recommendation

To be completed after the consultation.
Declaration and publication

I have read the regulatory impact assessment and I am satisfied that the benefits justify the costs.

Signed ………………………… [to be signed after the consultation]
Date

Minister’s name, title, department

Contact Point

Andy Davey
Area 2B
Quality and Standards Division

Department for Education and Skills

Caxton House

Tothill Street

London SW1H 9NA

E-mail: andy.davey@dfes.gsi.gov.uk
Telephone: (020) 7273 5439
� We envisage 5 categories: school study support; sports; performing arts (including dance, drama and music); arts and crafts; and religious, cultural and language studies.


� Information is not current but based on 2005 research data.


� Based on the current number of nannies approved by the Childcare Approval Scheme.


� Based on voluntary OCR fee of £100, although this fee (if based on costs) could be higher for compulsory registration.


� Based on 700 individual providers (£100) and 6,300 group providers (£110). Fees used are those currently proposed for the voluntary OCR.





