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Executive Summary
Introduction

The Safeguarding Vulnerable Groups Act, which gained Royal Assent in November 2006, was introduced specifically in response to recommendation 19 of the 2004 Bichard Inquiry report. The Act provides the legal framework for the new Independent Safeguarding Authority scheme. Those provisions in the Act which did not extend to Northern Ireland were replicated in the Safeguarding Vulnerable Groups (NI) Order 2007 which was made on the 2nd May 2007. The scheme is intended to prevent those who pose a risk of harm to children or vulnerable adults from gaining access to them via their work, whether paid or unpaid.  In preparation for implementing the new scheme, the Department for Children, Schools, and Families, Department of Health, Home Office, and the Department of Health, Social Services and Public Safety, Department of Education and the Northern Ireland Office published The Safeguarding Vulnerable Groups Act 2006, Safeguarding Vulnerable Groups (NI) Order 2007 Barring Consultation on 22 June 2007.
Proposals in the Safeguarding Vulnerable Groups Act 2006, and Safeguarding Vulnerable Groups (NI) Order 2007 Barring Consultation
The consultation document set out plans for secondary legislation covering:

· Barring processes – section1, and

· Automatic barring – section 2. 

In particular, we consulted on plans for:  

· The period in which to make representations

· The Minimum No-Review period

· The differentiation between young people and adults and the age boundary in relation to the Minimum No-Review period

· The list of automatic barring offences for the children’s and adults’ barred lists

What you told us…
There were 182 responses to the consultation.  Respondents included Local Authorities, Local Safeguarding Children Boards, voluntary sector organisations, unions, national and professional associations, health and care sector organisations, and parents.
The organisational breakdown of respondents was as follows:

Local Authority




54

Other*






48

National Organisation



33

PCT/Health Sector




19

Voluntary/Community Provider


19

Parent






  6

Home-based Carer (childminder/nanny)

  1

Primary School




  1

Secondary School




  1

*Those which fell into the ‘other’ category included local safeguarding children boards, unions, professional associations, individuals and those respondents who did not specify a category
This document sets out the results of the consultation and is structured around the questions asked in the consultation document. It also highlights key messages raised in responses, and indicates our approach in reply to some of the issues raised.  It does not aim to respond to every point raised during the consultation period, but rather highlight some key issues. Where we have given specific examples of responses these are identified by italics.
Respondents agreed that eight weeks was sufficient time for individuals to submit representations, but clarification was sought on an individual’s status during this time.

It was felt that the new scheme should differentiate between young people and adults for the purposes of the Minimum No-Review period and that it should adopt the same Minimum No-Review periods as current schemes: ten years for adults and five years for younger people.  
Respondents opted for the age boundary for the purpose of the Minimum No-Review period to be raised to 25 years old. However respondents suggested that further consideration was needed for those under 18 years old.  
The lists of offences that would result in automatic barring from working with children and vulnerable adults were generally found to be acceptable, although it was thought that more of the offences were of sufficient severity not to warrant the right to make representations. There was some support for combining the list of those barred from working with children with the list of those barred from working with adults, as respondents felt it unnecessary to distinguish between vulnerable groups when considering the barring of an offender.  

Respondents wanted more information on other aspects of the new scheme and its implementation. 
What we plan to do…
We are grateful to all those who responded to the consultation, and to those who have contributed ideas and views at our information events.  Your feedback is invaluable, and has informed the development of the policy and legislation, which we are confident will ensure that proposals are workable and result in the best outcomes for children and vulnerable adults.   

Respondents wanted more information on other aspects of the new scheme and its implementation. Today we are launching the second of the planned formal consultations, broadly covering the remaining areas of the scheme and its implementation. This second consultation – Safeguarding Vulnerable Groups Act 2006: Independent Safeguarding Scheme Consultation – due out today (14 November 2007) will we hope answer many of the questions raised.
What happens next?
Legislation is being prepared and is due to be introduced in this Parliamentary session. We are committed to consulting and involving stakeholders in the development and implementation of the new ISA scheme and there will be further opportunities to comment and feed in ideas as we progress. 
Section 1 - Barring Processes
Question 1 – Should the period in which representations should be submitted by individuals to the Independent Safeguarding Authority be set at eight weeks?  
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There was strong support for an eight week period in which to make representations. The majority of people felt that eight weeks was about right given the need to balance efficient operation of the scheme with providing individuals sufficient time to put their case to the ISA if necessary. 

However, some felt the period was either too long or too short. Those who thought the period should be shorter were mainly concerned about potential backlogs or slowdown in scheme operation. Those who felt the period should be longer were mainly concerned about hard to reach groups and complex cases. 

The eight week period is the maximum allowed, but individuals may make representations earlier if they wish. In practice we expect people will want to make representations as soon as possible within this timeframe. We believe eight weeks is fair given the scope of the new scheme. The ISA will be allowed to grant extensions in extenuating circumstances, such as in complex cases. Therefore we intend adopting eight weeks as the period to make representations. 
The main concern respondents had was about what happens whilst an individual is making representations. Our current thinking on this will be covered in the consultation, launched today, on the remaining areas of the SVG Act and NI Order.
Some respondents were concerned about how the process would work where information had been mistakenly attributed to an individual or where a conviction was overturned. The ISA will have its own internal review processes to deal with such cases.
Question 2 – Should the new scheme differentiate between young people and adults for the purposes of the minimum no-review period?     
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This was about whether the new scheme should differentiate between young people and adults in terms of the length of the Minimum No-Review period. Most respondents thought it should. This was mainly based on views that young people have capacity to change quite dramatically over a short period of time, and the typical circumstances behind this type of young offending such as that children who express the types of behaviour that the ISA would look at are often some of the most vulnerable, and/or are more greatly influenced by their environment and peers.  Some organisations suggested that the Minimum No-Review period for young people should be shorter than five years. Another suggested that given the safeguards provided by the new scheme, there should be no Minimum No-Review period for those under 18. This would mean in practice that a barred individual could apply for permission to apply for a review immediately following a barring decision. We have considered these options, and our proposals on how those under 18 years should be treated in terms of the Minimum No-Review period are outlined on page 10.
Those who felt the scheme should not differentiate between young people and adults for the purposes of the Minimum No-Review period did so mainly on a basis that age doesn’t necessarily reflect maturity or risk, and abusive patterns of behaviour may be set at a young age.  These are valid points, but the period is intended to reflect the differences in propensity to change, as mentioned above,  between young people and adults – as one respondent put it: “People change very fast between 18 and 25”.

In addition, it’s important to remember that the ISA will not even grant permission to apply for a review unless an individual’s circumstances have changed and in such a way that it would be appropriate to review the case.  
Question 3 – Should the new scheme adopt the same minimum no-review periods as current schemes: ten years for adults and five years for younger people?  
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The majority of respondents thought the new scheme should adopt the same Minimum No-Review periods as the old scheme.  However, many of those who commented felt that the Minimum No-Review periods were too long, particularly as the period related to whether someone could have a review, not whether the bar would be lifted. 
Some felt both groups should be subject to a five year period. Some respondents felt that the Minimum No-Review period should be set on a case-by-case basis. One respondent suggested that there was a strong body of support for a three tier system: for those under 18, 18-25, and over 25, with there being an even shorter Minimum No-Review period for those under 18. Our proposals on how those under 18 years should be treated in terms of the Minimum No-Review period are outlined on page 10.
We feel it is necessary to set the Minimum No-Review period to general rather than specific timeframes as it would be difficult to predict precisely whether and when a particular individual’s circumstances are likely to change.
Therefore we intend adopting the same Minimum No-Review periods as the current schemes, and, following suggestions from respondents, have made further proposals for those under 18 – see page 10. 
Question 4 – Under the current schemes, the age boundary for the purpose of the minimum no-review period is 18.  Should it remain at 18 or should it be raised to 25?  
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Respondents felt that the age boundary for the purpose of the Minimum No-Review period should be raised to 25. 
Most respondents who thought that the age boundary should be raised to 25 did so on the basis of the flexibility of circumstances and potential speed of change up to the age of 25. Some also felt that this was consistent with other definitions of young people.
Respondents felt that the period of a person’s life up to the age of 25 is relatively malleable and unsettled, and that behaviour and thought patterns are likely to change very quickly. Some respondents said this was borne out by experience from their organisations. Others also felt that this age split fitted better with other targeted support services and definitions of vulnerable young adults.
Most respondents who felt that the age boundary should remain at 18 did so on the basis of consistency in terms of when adulthood is recognised elsewhere, or how sanctions should be applied.
Some respondents felt that for most purposes people are recognised as adults when they reach 18. This included both legal age restrictions as well as how organisations dealt with members and employees. Others felt that those aged 18 or over should be sanctioned in the same way, and that a shorter period would send out the wrong message on the consequences and seriousness of abuse.
These are valid points, but not entirely pertinent to the purpose of the Minimum No-Review period. The purpose of the Minimum No-Review period or indeed barring is not to sanction individuals but to ensure that vulnerable groups are safeguarded in a proportionate and fair way. As mentioned in the consultation document, the ISA will not lift an individual’s bar unless it is satisfied that he or she no longer poses a risk of harm – regardless of the individual’s age. The Minimum No-Review period is, as mentioned previously, a reasonable minimum period of time in generality where one might expect that it is possible for an individual’s circumstances to change in such a way that barring may no longer be appropriate. Once the period has expired, the individual is able to apply for permission to apply for a review. Permission will only be granted if his or her circumstances have changed sufficiently so that the ISA should consider the case. Cases may vary but in general we expect that if a relevant change in circumstances were to happen it is likely to happen more quickly with those aged under 25.
We believe, given the strict conditions for allowing for a review to take place, that sufficient safeguards are in place.
Therefore we intend adopting the age boundary of 25 for the purposes of the Minimum No-Review period. However, we have further refined our proposals for those under 18 – please see page 10.
The Minimum No-Review Period and those Under 18
As previously noted, the Minimum No-Review Period is the minimum period before a person can ask for permission to apply for a review of their case.  Unlike an appeal, a review is not about challenging a barring decision but having the ISA look at a case again, where a case that the individual no longer poses a risk of harm to vulnerable groups can be put. Respondents to the barring consultation agreed that this period should be 5 years for those aged under 25, and 10 years for those aged 25 and over. 

Also as previously noted, individuals must apply to the ISA for permission to apply for their case to be reviewed.  The ISA can only grant permission if they think that there has been sufficient changes in the circumstances of the individual that indicate that barring is no longer appropriate.  While the review is taking place, individuals remain on the barred list.
9 of the 35 respondents who commented on the age boundary suggested that those under 18 should not be subject to a Minimum No-Review period at all, or that they should be subject to a relatively short one.  This was on the basis that they felt it would be inappropriate for the scheme to restrict severely the access of those under 18 – who may well be very young children or themselves victims – to the review process. The arguments put forward for this were the developmental impact of being barred and the capacity of this age group to change.
The Developmental Impact of Being Barred
In summary, these respondents felt that the labelling and stigma associated with barring is likely to have a major impact on children, especially in relation to their self-image and ability to develop. They felt that experience suggests that children who engage in behaviour likely to result in a bar, as opposed to violent or criminal behaviour in general, are very often vulnerable children themselves. This can be either the environment they are in or the extraneous influences – including sexual abuse – to which they are subjected. The effect of these is often greater where on a child, and removing them often has a dramatic affect on their behaviour. 

Capacity of Under 18s to Change

Respondents also argued that capacity to change was also a factor, and felt that although it is unlikely that the impact would be great in terms of current employment given the age group, it is significant in terms of learning and development opportunities. For example a 15 year old who is barred, under a 5 year Minimum No-Review period will not be able to apply for permission to apply for a review until he is 20, in this case the impact is clear in terms of education, training, and career choices. Respondents have also suggested that the differences in timescales, particularly in terms of responsiveness to treatment/help, between for example a 15 year old and a 20 year old is immense, and should be reflected in our legislation.

In general respondents wanting those under 18 to be treated differently felt that although the barring decisions should apply regardless of age, the scheme’s processes should be applied differently to those under 18. They believe that this is in the spirit of the SVG Act and is reflected in for example the fact that there is no automatic barring for under 18s. They also believe that the tough criteria in the Act which limits the ability to get permission to apply for a review in the first place, as mentioned above, were more than sufficient to avoid any public safety issues or unjustifiable cases. 
We have carefully considered all the comments you made on this and other issues in relation to the barring consultation, and accept many of the points made. We agree in principle that a 5 year Minimum No-Review period might not be appropriate for children in this age group. However, we feel that it would be inappropriate to have no period at all. There is no automatic barring of those under 18, and the ISA will make a balanced risk of harm assessment when considering cases. It is reasonable to expect that although circumstances may change very rapidly for children in this age group the change is unlikely to happen ‘overnight’, and therefore the ISA’s judgement should endure for an appropriate period of time. We believe that there needs to be a period of time for rehabilitation to occur, and the ISA will want to able to assess whether a change in behaviour pattern has actually happened. The ISA will also want to avoid nuisance repeat applications for permission.  

We also accept that there may be some cases where a person continues to be a risk of harm to vulnerable groups, regardless of his or her age. It is natural to focus on these extreme cases when considering this type of sensitive issue, but in reality it is the less clear-cut cases where the ISA is likely to need a little more flexibility in the new scheme. And, as mentioned previously, this period only relates to when an individual is able to apply for permission to apply for a review – not the automatic lifting of the bar. The ISA will not be able to grant permission unless the individual’s circumstances have changed in such a way that barring may no longer be appropriate. Even then the individual will need to satisfy the ISA that he or she should be removed from the list. We think this tough test will ensure that vulnerable groups will continue to be safeguarded.

Respondents who raised this issue suggested that either the Minimum No-Review period should not apply or that it should be perhaps around 2-3 years. We think that 1 year is a sensible compromise between the two positions. Therefore, we propose that the No-Review period should be 1 year for those under 18 at point of listing. The fact that the Minimum No-Review period starts from point of listing or conviction/caution for automatic barring offences (note – automatic barring is not applicable to under 18s) means that an individual may have committed the relevant action at an even younger age. Our proposals for the Minimum No-Review periods for the new scheme are:

· Aged up to 18 at point of listing, unsuccessful review, or application for review – 1 year

· Aged 18 to 24 at point of listing or conviction/caution for autobar offence, unsuccessful review, or application for review – 5 years

· Aged 25 or older at point of listing or conviction/caution for autobar offence, unsuccessful review, or application for review – 10 years

Section 2 - Automatic Barring
Question 5 – Do you agree with the list of offences that would result in automatic barring from working with children?  
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Question 6 – Do you agree with the list of offences that would result in automatic barring from working with vulnerable adults?
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In general most respondents agreed with the overall list of children’s automatic barring offences. However there were a number of respondents who felt that more offences should be included on the autobar offence lists, or that some of the with right to make representations offences should be no right to make representations offences.

Automatic Barring

It is important to remember that the ISA will use its considerable expertise to consider all relevant information, including cautions and convictions, when establishing whether:

· an individual poses a risk of harm to vulnerable people, and

· barring is appropriate. 
If these two criteria are satisfied the ISA will bar the individual. Some offences by themselves satisfy these criteria beyond reasonable doubt in every conceivable case of commission. Therefore it is unnecessary for the ISA to make this decision as the outcome will be the same in every case. These are the automatic barring offences. 
With or without Representations?

With some of these offences there is absolute certainty that there could never be any additional information that an individual could provide that will make it necessary for the ISA to consider whether the barring criteria truly applied. Therefore there is little point in providing for representations with these offences. Where there is not absolute certainty whether the barring criteria are satisfied, however remote the possibility that they might be successful, it is necessary to make provision for representations.
Therefore, the need to satisfy the two criteria in every conceivable case of commission means that there can only be a limited number of offences that do not require ISA consideration before a bar is automatically applied. The need for absolute certainty for the no-representation category means that this list is even more limited. The proposed lists of automatic barring offences was formulated following careful consideration by safeguarding experts, current scheme operators and advisors, and legal advisors. We think the list is right for the purposes of automatic barring but, as mentioned above, the ISA will consider all other relevant offences, and the resulting bar will be the same whether it occurs automatically or following an ISA decision.

On this basis, we do not think it appropriate to add more offences to the automatic barring offences lists, or to move more offences from the ‘with representations’ list to the ‘without representations’ list.
Repealed Offences

Some respondents were concerned that some of the older offences on the list might capture circumstances that do not reflect current thinking. An example was the concern that section 12 (Buggery) and 13 (Indecency between Men) of Sexual Offences Act 1956 may pick up old cases of consensual sexual relationships above the current legal age of consent. This is not the case: the intention is that these offences will only lead to barring where the circumstances of commission would be unlawful today. So for the offences in the example, these would be limited to offences where the sexual partner was a child and either was under the age of 16 or had not consented.
Terminology

A few respondents also felt that the term ‘defective’, in the list of offences, was unacceptable, offensive, and rather archaic.  Whilst we understand these concerns, the secondary legislation needs to refer to exactly the terminology used in the original Act and NI Order.

List 99
Some respondents wanted to know whether we proposed to include in the ISA scheme automatic barring criteria the same criteria prescribed for the purposes of automatic barring under list 99.  Our proposals for automatic barring under the ISA scheme will include all the criteria which currently results in automatic barring under List 99.

Next Steps…
The Statutory Instruments providing for the options outlined in this document and The Safeguarding Vulnerable Groups Act 2006 Barring Consultation, Safeguarding Vulnerable Groups (NI) Order 2007 are being finalised. We are hoping to introduce them before the Christmas recess.
We are committed to consulting and involving stakeholders in the development and implementation of the new ISA scheme, and will be continuing with our communications campaign.

There will be further opportunities to comment and feed in ideas as we progress. In February 2007 we began a series of stakeholder information events in major cities around England, Wales and Northern Ireland. These events are ongoing – for further information or to book a place please visit our new internet site: http://www.isa-gov.org.uk/ 
This site also contains a number of fact sheets and background documents on the new scheme, which you may find helpful. We also hope to launch a new telephone helpline to help support stakeholders, including employers and employees, with their understanding of the new ISA scheme.
We have launched a second, wide-ranging, formal consultation covering the implementation of the ISA scheme today (14 November). This consultation will cover a further set of outstanding policy and scheme design issues. You can find the consultation at: http://www.dcsf.gov.uk/consultations/
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