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The Secretary of State for Education and Skills makes the following Regulations in exercise of the powers conferred by sections 25(5), (6), 26, 27 and 181 of the Education and Inspections Act 2006(
) and sections 19(3) and 210(7) of the Education Act 2002(
).

Citation, commencement and application
1. — LISTNUM "SEQ1" \l 2  These Regulations may be cited as the School Organisation (Removal of Foundations and Reduction in Number of Foundation Governors) (England) Regulations 2007 and come into force on [
].

(1) These Regulations apply only in relation to England.

Interpretation
2. — LISTNUM "SEQ1" \l 2  In these Regulations—

“the Act” means the Education and Inspections Act 2006;

“the Constitution Regulations” means the School Governance (Constitution) (England) Regulations 2007(
);
“foundation governor” has the same meaning as in regulation [8] of the Constitution Regulations;
“the Procedures Regulations” means the School Governance (Procedures) (England) Regulations 2003(
);

(1) In these Regulations—

(a) any reference to the governing body or to the governing body of a school is a reference to the governing body of any school to which section 25 of the Act applies;

(b) any reference to a governor or governors is a reference to a member of a governing body of any school to which section 25 applies; and
(c) any reference to a proportion of the governors is a reference to a proportion of the total membership of the governing body, excluding any vacancies.
Decision of governing body to publish proposals

3.  A decision to publish proposals to—

(a) remove the school’s foundation, or

(b) alter the instrument of government so that the foundation governors will cease to constitute the majority of governors, 

under section 25(4) of the Act, whether taken by the governing body or by a committee of the governing body, must be confirmed by the whole governing body at a meeting held not less than 28 days after the meeting at which the initial decision was made. 
Requirement to publish proposals in certain circumstances
4. — LISTNUM "SEQ1" \l 2  This regulation applies where—

(a) the school’s instrument of government provides for the majority of governors to be foundation governors, and
(b) the governing body has not made a decision to publish proposals under section 25(4) of the Act.

(2) Subject to paragraph (4), where at least one third of the governors give notice in writing to the clerk of the governing body that they require the publication of proposals for either or both of the following alterations to the school—

(a) the removal of the foundation; or
(b) the alteration of the instrument of government in such a way that foundation governors will cease to constitute the majority of governors,
the governing body must publish proposals for such alteration or alterations (as the case may be) under section 25 of the Act and in accordance with these Regulations.
(3) Unless regulation 6 (determination of land issues) applies (in which case, the time limit mentioned in regulation 6(2) applies), the governing body must publish such proposals within [3 months] of the receipt of notice by the clerk under paragraph (2).

(4) Paragraph (2) does not require the governing body to publish proposals under section 25 of the Act—
(a) at any time within a 7 year period beginning with the date on which—

(i) proposals for the establishment of the school were implemented under Schedule 2 to the Act, or
(ii) proposals for the acquisition of a foundation, for a relevant change(
) in the instrument of government or for a change of category to foundation or foundation special school were implemented under regulations under section 24 of the Act; or

(b) at any time within a 7 year period beginning with the date on which previous proposals published under section 25 of the Act in pursuance of paragraph (2) of this regulation (governing body required to publish proposals) were rejected by the governing body in accordance with regulation 10(2).
Information to be included in proposals
5. — LISTNUM "SEQ1" \l 2  Proposals to be published under section 25(4)(a) of the Act (removal of foundation) must include the information set out in Schedule 1.
(1) Proposals to be published under section 25(4)(b) of the Act (alteration of instrument of government so that foundation governors cease to constitute the majority of governors) must include the information set out in Schedule 2.

Determination of land issues

6. — LISTNUM "SEQ1" \l 2  Before publishing proposals to remove the school’s foundation, the governing body must agree with the foundation and the local education authority all matters relating to—

(a) the land to be transferred under regulation 17, including, where appropriate, the terms of any transfer agreement to be made for the purposes of regulation 17(4), and

(b) any payment to be made under regulation 18(1) or (2), 
which would arise as a result of the governing body’s approval of the proposals (with or without modification).

(2) Where the governing body has not reached agreement with the foundation and the local education authority as to any of the matters set out in paragraph (1) within [3 months] of—

(a) the initial decision to publish proposals under regulation 3, or

(b) receipt of notice by the clerk under regulation 4(2),

such matters must be referred to the adjudicator for his determination.  
Consultation on proposals

7. — LISTNUM "SEQ1" \l 2  Subject to paragraph (2), before publishing proposals to remove the school’s foundation or to alter the school’s instrument of government, the governing body must consult—

(a) the parents of registered pupils of the school,

(b) the staff of the school,

(c) the school’s foundation [or trustees?],

(d) the local education authority, 
(e) the governing bodies of any other foundation or foundation special schools for which the foundation acts as a foundation; and

(f) such other persons as the governing body consider appropriate.

(2) The requirement to consult before publishing proposals does not apply where the governing body is required to publish proposals under regulation 4(2). 

Manner of publication of proposals
8. — LISTNUM "SEQ1" \l 2  Any proposals to remove the school’s foundation, or to alter the school’s instrument of government in such a way that foundation governors will cease to constitute the majority of governors, must be published as follows—
(a) by being posted in a conspicuous place in the area served by the school;
(b) in at least one newspaper circulating in that area; and

(c) by being posted at or near the main entrance to the school or, if there is more than one main entrance, all of them.

(2) The governing body must, at the same time as publishing proposals in accordance with paragraph (1), send copies of the proposals to—

(a) the foundation [or trustees?],

(b) the Secretary of State, and
(c) the local education authority. 

Objections and Comments

9.  Any person may object to or comment on proposals published in accordance with regulation 8 provided that such objections or comments must be sent to the governing body within [six weeks] from the date of publication of the proposals.

Determination of proposals
10. — LISTNUM "SEQ1" \l 2  The governing body must within [3 months] of the publication of the proposals under regulation 8 determine whether to—

(a) approve the proposals without modification;
(b) approve the proposals in accordance with regulation 11 (modification to proposals); or

(c) subject to paragraph (2), reject the proposals.
(2) Notwithstanding regulations 12(1) and (2) of the Procedures Regulations, the governing body may not reject proposals published pursuant to regulation 4(2) above, unless two thirds or more of the governors indicate that they are in favour of such rejection either by—
(a) being present and voting at the meeting of the governing body at which the proposals are to be determined; or
(b) if a governor is unable to attend such meeting, notifying the clerk in writing before the date of the meeting.
(3) The governing body must notify the Secretary of State and the local education authority of their determination made under paragraph (1).

Modification of proposals

11. — LISTNUM "SEQ1" \l 2  Subject to paragraph (2), the governing body may approve the proposals with either or both of the following modifications—

(a) a modification to the date on which the proposals will take effect (“the implementation date”);
(b) a modification to the proposed constitution of the governing body.
(2) Where proposals have been published pursuant to regulation 4(2) above, the governing body may only modify the proposals in accordance with paragraph (1) where, notwithstanding regulations 12(1) and (2) of the Procedures Regulations, two thirds or more of the governors indicate that they are in favour of such modification either by—

(a) being present and voting at the meeting of the governing body at which the proposals are to be determined; or

(b) if a governor is unable to attend such meeting, notifying the clerk in writing before the date of the meeting.

Implementation of proposals published under section 25
12. — LISTNUM "SEQ1" \l 2  Regulations 13 to 18 apply where the governing body have, in accordance with regulation 10(1)(a) or (b), approved proposals published under section 25(4)(a) of the Act (removal of foundation).

(1) Regulations 13 to 16 apply where the governing body have, in accordance with regulation 10(1)(a) or (b), approved proposals published under or section 25(4)(b) of the Act (alteration of instrument of government so that foundation governors cease to constitute the majority of governors).
Instrument of government
13. — LISTNUM "SEQ1" \l 2  The governing body and the local education authority must secure that by the end of the implementation period a new instrument of government is made for the school in accordance with the procedure for review under regulation 32 of the Constitution Regulations.
(1) The implementation period is the period commencing on the date a proposal is approved under regulation 10(1)(a) or (b) and ending on the implementation date.
(2) The new instrument of government is to take effect from the date of making for the purpose of reconstituting the governing body but is not to affect the constitution of the governing body conducting the school pending the implementation date.
(3) For all other purposes, the new instrument of government is to take effect from the implementation date.
Reconstitution of governing body
14. — LISTNUM "SEQ1" \l 2  The governing body and the local education authority must secure that as soon as reasonably practicable after the commencement of the implementation period (and in any event within a period of three months beginning on the implementation date) the governing body are reconstituted in accordance with the new instrument of government, and the Constitution Regulations.

(1) The current governing body must exercise their functions under the Act and these Regulations in a manner calculated to enable the local education authority to fulfil their duties under paragraph (1).

Current governors continuing in office

15. — LISTNUM "SEQ1" \l 2  Paragraph (2) applies to any member of a current governing body in respect of which a new instrument of government has been made under these Regulations.

(1) Subject to regulation 16 a governor to whom this paragraph applies is to continue from the implementation date (or the making of the new instrument of government if later) as a governor of the corresponding category required by the new instrument of government (if any such category exists).

(2) A member of a current governing body who continues as a governor under paragraph (2) is to hold office for the remainder of the term for which he was originally appointed or elected.

(3) The proceedings of the governing body are not invalidated by the school having more governors of a particular category than are provided for by the new instrument of government, pending removal of the surplus governors pursuant to regulation 16.

Surplus governors

16. — LISTNUM "SEQ1" \l 2  Where—

(a) on or after the implementation date a school has more governors of any of the categories of governors than are required as governors of the corresponding category by the new instrument of government; and

(b) the excess is not eliminated by the required number of governors of the appropriate category resigning,

such number of that category as is required to eliminate the excess cease to hold office in accordance with paragraphs (2) and (3).

(2) The governors who are to cease to hold office are to be determined on the basis of seniority, the governor whose current period of continuous service (whether as a governor of one or more than one category) is the shortest being the first to cease to hold office.

(3) Where it is necessary for the purposes of paragraph (2) to select one or more governors from a group of equal seniority, it must be done by drawing lots.

(4) For the purposes of this regulation, sponsor governors nominated by a particular category of person are treated as if they constituted a separate category of governor.

(5) Any procedure set out in the new instrument of government for the removal of excess foundation governors does not apply to the reconstitution of the governing body under these Regulations.

Transfer of land
17. — LISTNUM "SEQ1" \l 2  Where any land is transferred to and vests in any body in accordance with this regulation, any rights or liabilities—

(a) enjoyed or incurred by the transferor in connection with the land, and

(b) subsisting immediately before the implementation date,

also transfer to, and by virtue of this regulation, vest in, that body. 
(2) This regulation is subject to Schedule 3 (which makes further provision in relation to transfers of property, rights and liabilities).
(3) Any publicly funded land which, immediately before the implementation date, was held by the foundation for the purposes of the school transfers on that date to, and by virtue of this regulation vests in, the governing body. 
(4) Any other land which, immediately before the implementation date, was held by the foundation for the purposes of the school transfers to and vests in the governing body in accordance with a transfer agreement. 

(5) In this regulation—

(a) “publicly funded land” means any land of the kind referred to in [sub-paragraphs (1) or (2) of paragraph A13 of Schedule 22 to the School Standards and Framework Act 1998(
)]; and

(b) “transfer agreement” means an agreement made for the purposes of paragraph (4) between the governing body and the foundation, and providing for the land in question to be transferred to, and vest in, the governing body on the implementation date, whether or not in consideration of the payment by the governing body of such amount as may be agreed between the parties.

Compensation where capital expenditure incurred 
18. — LISTNUM "SEQ1" \l 2  Where the foundation has incurred capital expenditure in relation to—

(a) land transferred under regulation 17(3) or (4) (“the transferred land”), or 

(b) other land the proceeds of the disposal of which were used to acquire or enhance the value of the transferred land, 

the governing body must pay to the trustees such sum representing the value of the transferred land as may be agreed between the foundation and the governing body.  
(2) Where the governing body or the local education authority have incurred capital expenditure in relation to—

(a) any land held by the foundation for the purposes of the school which is not transferred land (“the excluded land”), or
(b) other land the proceeds of the disposal of which were used to acquire or enhance the value of the excluded land,

the foundation must pay to the governing body or the local education authority (as the case may be) such sum representing the value of the excluded land as may be agreed between the foundation and the governing body or the local education authority (as the case may be). 

Duty to have regard to guidance issued by the Secretary of State
19.   In exercising their functions under these Regulations, the following persons must have regard to any guidance given from time to time by the Secretary of State—

(a) the governing body;

(b) the local education authority; and 

(c) the adjudicator. 

Name

Minister of State
Date
Department for Education and Skills


SCHEDULE 1 
Regulation 5(1)
Information to be included in proposals to remove foundation
20.  The name of the governing body publishing the proposals and whether proposals are to be published under regulation 3 or under regulation 4(2).
21.  The date on which the proposals would take effect (“the implementation date”).
22.  Information on the procedure for making representations, including the date by which representations should be submitted and the name and address of the body to which representations should be sent.
23.  Information on why is it is proposed to remove the school’s foundation (e.g. negative impact on school standards; concern about impact on community cohesion; ethos of school).
24.  Where proposals are to be published pursuant to a decision of the governing body under regulation 3, a summary of any responses to the consultation on removing the school’s foundation.
25.  Information about the transfer of land held by the foundation on trust for the purposes of the school should the proposals be approved (with or without modification), including—
(a) the proposed terms of any transfer agreement to be entered into in relation to the land; and 

(b) details of any payments which will fall to be made in relation to the land—

(i) by the governing body or the local education authority to the foundation, or

(ii) by the foundation to the governing body or the local education authority.
26.  Confirmation that after any land transfer, the school will continue to comply with the School Premises Regulations 1999(
).
27.  The proposed constitution of the governing body after the foundation is removed (as will be set out in a revised draft instrument of government for school), including an outline of the expected size and composition of the governing body after the removal of the foundation, and, where the school has a religious character, the body who it is proposed will nominate the partnership governors.


SCHEDULE 2 
Regulation 5(2)
Information to be included in proposals to alter instrument of government so that foundation governors cease to be the majority of governors

28.  The name of the governing body publishing the proposals and whether proposals are being published under regulation 3 or under regulation 4(2).
29.  The date on which the proposals would take effect (“the implementation date”).
30.  Information on the procedure for making representations, including the date by which representations should be submitted and the name and address of the body to which representations should be sent.
31.  Information on why is it is proposed to alter the instrument of government so that the foundation governors cease to constitute the majority of governors (e.g. negative impact on school standards; concern about impact on community cohesion; ethos of school).
32.  Where proposals are to be published pursuant to a decision of the governing body under regulation 3, a summary of any responses to the consultation on altering the instrument of government so that the foundation governors will cease to constitute the majority.
33.   The proposed constitution of the governing body following the reduction of the foundation governor majority, (as will be set out in a revised draft instrument of government for school), including an outline of the expected size and composition of the governing body.


SCHEDULE 3
Regulation 17(2)
Supplementary Provisions with respect to transfers
Provisions dealing with division and apportionment of property, identification of property, rights and liabilities, resolution of disputes (along the lines of Schedule 10 to the Education Reform Act 1988) to be included here. 
explanatory note

(This note is not part of the Regulations)

These regulations prescribe various requirements to be met in relation to the publication by the governing body of a foundation or foundation special school to which section 25 of the Education and Inspections Act 2006 (“the Act”) applies, of proposals to (a) remove the school’s foundation or (b) alter the instrument of government in such a way that the foundation governors will cease to constitute the majority of governors (together, “the relevant alterations”).  
Regulation 3 provides that any decision by the governing body, or by a committee of the governing body, to publish proposals to make either of the relevant alterations must be confirmed in a second meeting of the governing body held not less than 28 days after the meeting at which the initial decision was made.    
Regulation 4 provides for a specific procedure for the publication of proposals to make relevant alterations in cases where a school’s instrument of government provides for the majority of governors to be foundation governors and the governing body do not themselves resolve, in accordance with regulation 3 and the Procedures Regulations, to publish such proposals. In such cases, a third of the governors can require the governing body, by written notice to the clerk, to publish proposals to make either of the relevant alterations.  Regulation 4(3) provides that unless regulation 6 (determination of land issues) applies (in which case the time limit set out in regulation 6(2) applies), the governing body must publish proposals within [3 months] of the receipt of notice by the clerk.  Regulation 4(4) exempts the governing body from the requirement to publish proposals, as required by a third of the governing body pursuant to regulation 4(2), where proposals for (i) the establishment of the school or (ii) any alteration prescribed under section 18 of the Act which consists of a change of category to foundation or foundation special school or the acquisition of a foundation or which results in the majority of governors being foundation governors, were implemented under the relevant provisions of the Act less than 7 years ago; or where less than 7 years ago the governing body rejected proposals, published at the request of a third of the governing body pursuant to regulation 4(2), to make either of the relevant alterations.  
Regulations 5 to 11 provide for various aspects of the publication of the proposals, including the information to be included in the proposals, consultation on the proposals before publication, the requirement to determine issues relating to the transfer of the land before publication, the manner of publication, objections or representations to be made in relation to the proposals, the determination of the proposals by the governing body and the modifications which may be made to the proposals for them to be approved. 

Regulations 12 to 18 provide for the implementation of the proposals, as approved (with or without modifications) by the governing body.

Regulation 13 deals with the making of a new instrument of government when either of the relevant alterations is made to a school, and 
regulations 14 to 16 provide for the reconstitution of the governing body in such cases. Certain governors are allowed to remain in office and provision is made for the removal of any governors who are surplus to the requirements of the new instrument of government. 

Regulation 17 and Schedule 3 provide for the transfer of land where a school’s foundation is removed, and regulation 18 provides for the payment of compensation where land is transferred pursuant to regulation 17 and expenditure has been incurred. 
Regulation 19 requires the governing body, the local education authority and the adjudicator to have regard to guidance issued by the Secretary of State in exercising their functions under the regulations. 
	


(�)	2006 c.[ ].


(�) 2002 c.32.


(�)	S.I. 2007/[	].


(�)	S.I. 2003/[ ]. As amended [	].


(�)	As defined in section 25(7) of the Act. 


(�)	Paragraph A13 was inserted by Schedule 4 of the Act. 


(�)	SI 1999/2.
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