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Disability Impact Assessment

The Childcare Act 2006 – The Childcare Sufficiency Duties (England) regulations and Guidance 2007

Introduction

1. Disabled children are a diverse group, and they and their families have a range of often complex needs. Under the Disability Discrimination Act 1995 (DDA) definition, which is used in the Childcare Act 2006, a child is disabled if they have a physical or mental impairment that has a substantial and long-term adverse effect on their ability to carry out normal day-to-day activities. Using this definition, there are around 570,000 disabled children in England.
 
2. This paper also considers the impact the sufficiency duties will have on children with disabled parents and their families. Using the definition of disability contained in the DDA, the Labour force survey (2004) estimates that about 12 per cent (1.7 million) of Britain’s 14.1 million parents are disabled and 1.1 million households with dependent children have at least one disabled parent.

Background
3. Under the DDA, childcare providers must make reasonable adjustments for disabled children and they are not allowed to discriminate against them. Reasonable adjustments can mean that they change their practice to accommodate a disabled child’s needs. The DDA also protects the rights of disabled parents, requiring that providers make ‘reasonable adjustments’ to procedures and policies, or provide aids to increase the accessibility of their services
. Public authorities are also required by the Disability Equality Duty
  proactively to eliminate discriminatory practices, policies and procedures.
4. Evidence suggests that parents of disabled children find it hard to obtain appropriate childcare for their children and sometimes face higher childcare costs if their child has complex or additional needs.   The DfES annual parents’ survey
 suggests that around 82% of children with either Special Educational Needs or a disability are accessing formal childcare, compared with 87% of other children. (The sample size here is small, so the findings should be treated with caution.) The Daycare Trust publication ‘Everyone Counts’ reported that 69% of parents with disabled children said it was hard to find appropriate childcare.
 However, this is not a fully representative sample, as most children within the sample group had statements of SEN implying they had high level needs. Using the widest definition of disability, not all disabled children would necessarily be statemented. 
5. Provision of childcare to increase employment and reduce poverty is particularly relevant to disabled children, given that parents of disabled children are less likely to be in work, and that disabled children are more likely to be in a poor household.
  Equally, it is likely to be relevant to disabled parents, as nearly 70 per cent of households where both parents are not working include at least one parent who is disabled.  In addition, measures to increase the accessibility of childcare provision for disabled children and for children with disabled parents will help to ensure equality of opportunity for children, putting them on a more equal footing when they start school and throughout their development. 

6. Disabled parents may also have particular issues relating to the coordination of children’s and adults’ services which may reduce the accessibility of childcare provision
. Poor coordination of services also affects the parents of disabled children, giving them an additional burden to join-up advice and support, and co-ordinate what can be a large number of appointments. It also leads to a greater risk that information is not shared, and that disabled children and parents are passed between agencies, falling through gaps, delaying provision of services and interventions. One parent at a parliamentary hearing said that the coordination of 21 different individuals and services permanently involved in their daughter’s life exhausted her and her family, bringing them close to family breakdown, as well as ruling out the possibility of work.
The Benefits of Childcare

7. The social, emotional and cognitive benefits of appropriate early education and childcare are significant for all children, but often particularly so for disabled children. Developing through contact with their peers, which they may otherwise lack, may facilitate their entry and inclusion in school, narrowing inequalities and putting them on a more equal footing. Families with disabled children are often some of the poorest families and evidence suggests that children from disadvantaged families in particular can benefit from good quality pre-school experiences, giving them a developmental boost at entry to primary school. Additionally, providing high quality early learning and childcare with better access to services enables those parents (especially those with disabled children) who are working or wishing to undertake work, training or education to have a greater choice in balancing their work and family life. 
8. There is little evidence around what percentage of parents of disabled children would return to work if they were able to access good quality childcare. However, a small Contact a Family (CAF) survey gives an indication, finding that 50% of parents in a survey said that government changes which increased accessibility of childcare would lead to a definite lifestyle/behavioural change of either going back to work, extending their current hours, or pursuing further study. In addition, access to good quality childcare may help reduce family stress through giving parents a break from caring for their child.
The duties
The duty to secure sufficient childcare

9. Section 6 of the 2006 Act gives local authorities a duty to secure, so far as is reasonably practicable, that the provision of childcare (whether or not by them) is sufficient to meet the requirements of parents in their area in order to enable them to work, or undertake education or training leading to work.  To fulfill this duty, local authorities will need to play a strategic role in facilitating the childcare market in their area. If no alternative providers are available, or if it is considered appropriate, the local authority may decide to provide childcare directly. The duty is qualified by the term “so far as is reasonably practicable”, to allow local authorities some flexibility in deciding how to respond to needs given the capacity and resources available and the characteristics of the market in their area.

10. In relation to a disabled child, the section 6 duty applies to the childcare requirements up to the child’s 18th birthday. Section 6 contains a particular reference to disabled children, such that in determining whether the provision of childcare is sufficient local authorities must have regard to the need for childcare which is suitable for disabled children. The section 6 statutory guidance provides local authorities with further information about the particular needs of disabled children and children with disabled parents and provides advice and best practice examples on how those needs may be met.
The duty to assess childcare provision

11. Section 11 of the Childcare Act 2006 (the ‘2006 Act’) places a duty on local authorities to assess the demand and supply of childcare in their local area and identify gaps in provision. This is the first step towards local authorities fulfilling their (section 6) duty to secure sufficient childcare. The childcare sufficiency assessment guidance will require the local authority to be proactive in seeking the views of parents, employers, providers and the wider community.  Local authorities should undertake a detailed investigation of their local childcare markets, in terms of both demand and supply, now and in the foreseeable future, to establish where there are gaps in provision. 
12. The section 11 regulations require the assessment to include details of the requirements for specialist care for disabled children and those with special educational needs; and the number of places available which are suitable for children who have special educational needs or who require specialist care due to a disability In addition, guidance emphasises that that when comparing information on supply and demand, local authorities should look for ‘Specific Needs Gaps’ where there is a shortage of suitable places for disabled children, or children with other specific needs or requirements.
13. The regulations and guidance state that when the local authority has completed its assessment, it needs to prepare an assessment document for later publication in accordance with Regulation 9 and consult on it prior to publication, in accordance with Regulation 7. The sufficiency assessment guidance emphasises the importance of being proactive in ensuring that all communities are able to take part in the consultation, including those whom may face particular issues in accessing childcare.
14. Local authorities are required by section 11 of the 2006 Act to keep their assessments of childcare provision under review and to conduct new ones at least every three years. As successive assessments are completed, local authorities will be able to monitor their own progress in closing gaps in provision, including those relating to childcare for disabled children and children with disabled parents.
The duty to secure information, advice and training for childcare providers

15. Section 13 gives local authorities a duty to secure information, advice and training for childcare providers, their staff, prospective childcare providers and prospective childcare workers.  The associated regulations and guidance will set out how local authorities should support settings in meeting the requirements of the anti-discrimination legislation, ensuring provision is suitable for the needs of disabled children, maintaining the inclusiveness of their setting and ensuring equal opportunities for all children, including those at risk of exclusion. 
Addressing concerns
16. Guidance will set out how, as part of their overall complaints procedure, local authorities should provide parents with a well signposted, dedicated pathway in relation to childcare issues so that they can lodge complaints if their childcare needs are not met. This should be a straightforward and easily identifiable process for parents. Any complaint from a parent or provider about an authority’s failure to exercise the duties or powers covered by guidance, including specific complaints about the sufficiency of childcare available for disabled children and the accessibility of childcare for children with disabled parents, should be made available to Ofsted who will be able to identify unusually high levels, or unusual types, of complaint. 

Overcoming Barriers

17. Evidence points to both affordability and accessibility as barriers to families with disabled children and children with disabled parents accessing childcare. Accessibility will in part be determined by affordability, but will also include other barriers such as a lack of appropriate provision, a lack of trained workforce, negative attitudes, lack of coordination across services, lack of information about childcare provision and options, and mobility. 

Lack of information 

18. Data limitations are a barrier to effective planning, commissioning and provision of services.  The section 11 assessment will enable local authorities to gain a greater understanding of the demographics of their area and of the demand for, and supply of, childcare, including consideration of the requirements for - and the provision available for - children with disabilities and special educational needs.  It provides the foundation for a more strategic use of resources targeted at specific groups of parents to secure sufficiency.  
19. Using their assessment findings, local authorities will be able to establish plans to meet the needs of parents. Guidance emphasises the importance of involving children, young people and families in the planning process and that local authorities should take care to include the views of parents of disabled children and disabled parents. It suggests a number of ways of doing this and highlights the importance of ensuring that disabled children’s and young people’s views are heard. (The DDA already requires public authorities to ensure that children and young people with disabilities are involved in the development and delivery of policy.)
20. The childcare sufficiency assessment will also provide local authority Information Services with an additional information base on childcare provision to use in fulfilling their duty in section 12 of the 2006 Act to provide information, advice and assistance to parents.
Lack of appropriate provision

21. Many disabled children need better access to mainstream childcare provision, but some require more specialist care. As highlighted in paragraph 3, the DDA already requires childcare providers to make reasonable adjustments for disabled children and disabled parents. On top of this, the section 6 duty makes it a local authority responsibility to secure sufficient childcare for all young children and their families, and to pay particular regard to the needs of disabled children.
22. Guidance considers the variety of ways local authorities could increase the number of settings that are able and willing to provide appropriate provision. This may include providing ‘short term’ financial support to help providers modify their settings or obtain specialist equipment to meet the needs of disabled children and provide better access for disabled parents. It may also involve providing ‘long-term’ financial support where provision is required but is unlikely ever to be self-sustaining and/or cost effective without excluding particular groups who needs could not be met elsewhere. (Examples of support provided to improve the understanding and skills of childcare providers are discussed later in this document.)
23. Guidance will make clear the importance of incorporating good practice drawn from existing local authority schemes, such as Disability Equality Schemes, when securing sufficient childcare; and that local authorities should actively consider ways in which childcare services and service delivery can be personalised for disabled children, children with disabled parents, and their families.  It also encourages local authorities to learn from and incorporate good practice resulting from the implementation of the Early Support Programme, which is facilitating better coordination of information and improving the quality, consistency and coordination of services for young disabled children and their families across England.
Affordability

24. Affordability will be a key issue of concern to many parents, but perhaps particularly for the parents of disabled children and for disabled parents given the increased costs of some specialist provision and equipment, and the difficulties disabled parents and the parents of disabled children may encounter in accessing employment.  In addition, disabled people in work are disproportionately in low paid jobs, making the cost of childcare an increasingly important factor in decisions to take up, or remain in, work. As outlined in guidance, the role of local authorities will be to work within the established affordability framework, including the free entitlement for 3 and 4 year olds, and assistance through the childcare element of the Working Tax Credit
, which can help with up to 80% of eligible childcare costs. 
25. In relation to section 6, the local authority may add its own help with affordability through targeted support and intervention for particular groups. The guidance will highlight a range of methods local authorities could use to increase the affordability of childcare in their area, such as encouraging take-up of the childcare element of Working Tax Credit, sharing information about unmet demand for childcare, or encouraging providers to enter new areas of the market or revise their business model. It will also consider the issues and the particular circumstances surrounding offering long term financial support to providers or group of parents to increase the affordability of provision.  
26. Guidance will stress how local authority activities in relation to their ‘information’ duties in sections 12 and 13 of the 2006 Act can have an impact on the affordability of childcare for disabled children, as improved information and better business skills for providers mean that parents and providers will be better able to find each other so that unmet demand can be satisfied.
Mobility

27. Although the duty to secure sufficient childcare does not entail a duty to provide transport to childcare, local authorities will need to ensure that childcare is accessible for parents in the local community.  Guidance will emphasise that when doing this local authorities will need to take into account the specific barriers to access that may be encountered by disabled parents and parents with disabled children. If a specific need is identified, the local authority will have the flexibility to provide financial support or commission additional services to assist disabled children and children with disabled parents in accessing suitable provision. 
Lack of Trained Workforce 
28. It is important that disabled children are able (as far as possible) to participate in the same kinds of childcare as their peers. Gaps in staff training can hinder disabled children’s access to childcare provision. These include the competencies that may be required in order to meet the specific needs of some disabled children, as well as attitudinal barriers. Guidance will emphasise the importance of securing provision that is inclusive and responsive to the needs of parents and children.  It lays out a number of ways local authorities can impact on the market to achieve this aim; for example, by placing conditions –such as, that they undertake relevant training in equality and diversity issues - on providers they support to promote childcare that is appropriate and inclusive.  
29. In line with the section 13 regulations and guidance, local authorities must, as a minimum, secure information, advice and training to assist providers in meeting the requirements of the DDA. In addition, in relation to the sufficiency duty, local authorities will be expected to secure information, advice and training to enable childcare providers to meet the needs of disabled children and children with special educational needs.  This information, advice and training should address a wide range of issues, including disability awareness and awareness of the specific conditions that children may face; attitudinal barriers; the SEN Code of Practice and the role of the early years Special Educational Needs Co-ordinator (SENCO); and support continuity and transition at key stages for disabled children. 
Coordination of Services
30. These duties sit with the Every Child Matters framework. The outcomes focus of this framework and the recognition that these outcomes cannot be achieved without addressing the wider concerns of families and community networks, supports and encourages a more joined up approach. Throughout the guidance and regulations emphasis will be placed on the importance of working within existing Children’s Trust arrangements and to ensure effective cross agency working. The guidance will outline how the assessment and sufficiency duties fit with the ‘Joint Commissioning Framework
’ and how the assessment findings and planning process should feed into the development of the local authority’s Children’s and Young People’s Plan. This, coupled with the emphasis on regular consultation, partnership working and listening to parents and children,will enable commissioners, practitioners and parents to share experiences and work out the practicalities of delivery. 
31. The assessment duty will enable local authorities to build closer links with providers, employers and parents. The section 6 guidance will also emphasise the importance of local authorities working with, and building links between, providers, voluntary organisations and specialist local services that work with disabled children to encourage the sharing of good practice and specialist knowledge. In addition, the Securing Sufficient Childcare guidance will emphasise the importance of encompassing, and learning from, Early Support Programmes which concentrate on achieving better coordinated family-focused services for very young disabled children and their families.
32. Through the 2006 Act, the regulation and inspection regime for childcare services is also being reformed.  Ofsted will be introducing a new registration and inspection system for childcare - the early years register (EYR) – for children up to the age of 5; and the new Ofsted Childcare Register (OCR) for school age children. Through this, registered providers will have to ensure that they have a written policy to ensure that the provision is accessible and inclusive, and meets the needs of all children. As these provisions are not covered by these regulations and guidance they are not considered in detail here.

Next Steps
33. The Department intends that the final regulations and guidance will reflect the opinions gathered through the consultation, which will be monitored closely to identify issues relating to disability. The consultation document will include questions asking respondents specifically to give views on whether the guidance covers the issue of securing sufficient childcare for disabled children and children with disabled parents and whether the regulations ensure that providers have the information, advice and training available to assist them in meeting the needs of disabled children, children with disabled parents, and their families.
� Family Resources data for England, DWP.


� � HYPERLINK "http://www.direct.gov/DisabledPeople/HealthAndSupport/DisabledParents" ��www.direct.gov/DisabledPeople/HealthAndSupport/DisabledParents� 


� The Disability Equality Duty came into force on 4 December 2006. It is a legal duty requiring all public bodies actively to look at ways of ensuring that disabled people are treated equally. 


� Bryson C. et al (2006)  Childcare and Early Years Provision: A Survey of Parents Use, Views and Experiences 2004-05 


� Everyone Counts – Daycare Trust publication – survey based.


� Disabled children make up 13% of all poor children, and a disabled child has a 24% risk of poverty compared to 19% for all children. They are 2.5 times more likely to have no parent working more than 16 hours a week, with only 16% of disabled mothers working full or part time compared to 61% of all mothers. – HBAI – DWP - March 2004/5. 


� Morris and Wates (2006) ‘Supporting disabled parents and parents with additional support needs’, Adults’ Services Knowledge Review 11.


� Working Tax Credit supports working people (employed or self employed) on low-incomes.  It has several elements and there are extra amounts for working people who have a disability, and the cost of ‘registered’ or ‘approved’ childcare, known as the childcare element.


� Joint Planning and Commissioning Framework for Children’s, Young Peoples’ and Maternity Services’ (2006)
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