Consultation: The Draft Employment Equality (Sexual Orientation) (Religion or Belief) (Amendment) Regulations 2006

4 October 2006 – 2 January 2007
DCSF Response to Consultation

Overview

This consultation took place to enable the then DfES to obtain the public view on amendment regulations needed  to update the Employment Equality (Sexual Orientation) Regulations 2003 and the Employment Equality  (Religion or Belief) Regulations 2003 (“the 2003 Regulations”) in line with European Directives on employment and vocational training. 
A small number (14) of responses were received from individuals and organisations: three were from local authorities, three from Trade Unions, five from other public or voluntary sector bodies and three from private individuals. 
Summary of Responses

i) Recurring points

Three themes recurred in the responses to the consultation, and for ease of reference these are dealt with here rather than in the discussion of individual questions below. 
It was pointed out - for example, in response to Questions 1, 3, 6 and 10 - that the draft regulations did not fully take into account the position in Scotland, where the education system differs from that in England and Wales in relation to pupil registration and school governance. Changes have been made to ensure that the regulations  reflect the position in Scotland.  
Two  respondents consistently opposed the introduction of the amendment Regulations on the grounds that the 2003 Regulations should not be extended to cover schools (see Questions 1, 7 and 10) or their pupils (Question 9). However, through the Equality Act 2006, registered pupils are protected from discrimination on grounds of sexual orientation and religion or belief in their own schools. The amendment Regulations carry forward that protection from discrimination to the small minority of pupils doing work experience in other schools. We do not, therefore, intend to alter the draft regulations in this respect. 
Two respondents also criticised the proposals on the grounds that the amended regulations would not align with European provisions on vocational training – for example, that the proposals to amend the terms “vocational training”, or “provision of training” went too far and would be difficult to define in legal terms. These points were made in relation to Questions 2, 4 and 5. After careful consideration, we are confident that the definition of vocational training (and other associated terms) is consistent with that used in European Directive 2000/78/EC, and with subsequent secondary legislation that implements the Directive. We do not, therefore, intend to alter the draft regulations in this respect. 
ii)  Specific points
Question 1 of the Consultation asked about amending the 2003 Regulations (16.4)  to define more precisely who has responsibility for schools, ie, the governing body or proprietor. Respondents were broadly content with this proposal. 
Question 2 proposed  amending regulation 17 of the 2003 Regulations to make it unlawful to discriminate in the arrangements made by a training provider for the provision of training. Respondents were broadly in favour. One respondent wanted concessions to be made for private-funded training in maintained schools. However, this would be inconsistent with European legislation and therefore we do not intend to alter the draft regulations in this respect. 
Question 3 proposed adding a definition of “registered pupil” to 17 (4) of the 2003 Regulations, using the definition of section 434 of the Education Act 1996. Respondents were broadly in favour.
Question 4 proposed amending the definition of “training” in 17 (4) of the 2003 Regulations, in order to include people receiving training at schools where they were not employed. This amendment was introduced partly to take account of changes in initial teacher training since the 2003 Regulations were made: it is now possible to receive initial teacher training in a school. Respondents generally felt that the new definition was helpful.  
Question 5 asked about adding “vocational guidance” to the definition of training in regulation 17 (4) of the 2003 regulations. This was done in order to comply with the definition of “training” in European Directive 2000/78/EC. Respondents generally felt that the change was helpful. 

Question 6 asked about amending the definition of training in 17 (4) of the 203 Regulations, to include an assessment related to the award of a qualification. This change was proposed in order to close a gap identified in relation to teacher training, but which may well exist in relation to other professions. Amending the definition in this way follows provisions in the Education Act 2006.  The response was broadly supportive. One respondent wanted an exemption for those with strongly-held religious convictions to ensure that the results of assessments were not in any way determined by any compulsion to support gay sex education. But the Regulations in no way compel schools to teach gay sex education as part of the curriculum, or in any other way. The Regulations are about being treated less favourably while undertaking vocational training. Therefore it is our view that there is no need to provide exemptions for those with strongly-held religious convictions. 
Question 7 asked about amending the definition of “training provider” to reflect that the governing body, or proprietor, of the establishment is the appropriate person to refer to (rather than to the establishment itself). Respondents felt that this was appropriate, providing that members of the governing body are given appropriate training, support and guidance. Although the Department has no plans to provide training or guidance, it will be placing information about the new Regulations through teachernet and governornet. One respondent objected on principle to the inclusion of schools in this definition. 
Question 8 asked about proposals to amend further the definition of “training provider” to cover concerns raised about school workforce training, including initial teacher training and continuing professional development. Respondents were broadly supportive. One response felt that this did not go far enough, and that a further amendment should include pupils on the school register.  However, pupils at their own school are already protected, under the Equality Act 2006.  
Question 9 invited views on proposals to cover a pupil from one school who is undertaking practical work experience at another school but is not employed by it.  Respondents generally agreed with this proposal (but see paragraph 4). One respondent wanted pupils undertaking work experience in a school with a religious ethos to be required to respect and outwardly comply with the school’s ethos.  We do not intend to make such a change: schools with a religious character are able to operate according to the beliefs their religion, but that is not a reason for them to discriminate against any person undertaking work experience at that school.
Question 10 asked about amending Regulation 18 (6) (a) of the 2003 Regulations to reflect the fact that governing bodies or proprietors are the proper persons to be responsible for the provision of careers guidance in schools. The original regulation also covered employment agencies, and one  respondent argued that this meant that schools should be excluded, as they are not employment agencies. However, schools do provide careers guidance to their pupils, and that is the reason we decided schools should be included.  Another respondent reminded us of the need to ensure that the provision took account of the different system of school governance in Scotland. Other respondents were in favour. 
Question 11 invited respondents to express any other comments about these regulations and their impact. 

Several respondents were concerned about the lack of clarity or guidance around the existing regulations. The Department will publicise their coming into force through teachernet and governornet. 
One trade union respondent commented that these amendment regulations are a second review of the 2003 Regulations, and failed to address their concerns raised during the Judicial Review of both sets of 2003 Regulations (Employment Equality (Sexual Orientation) and Employment Equality (Religion or Belief). However, the Judicial Review dismissed those concerns. It is our view that these regulations amend the 2003 Regulations and do not review them. 
A lobby group welcomed the regulations as they recognised the significant impact the 2003 employment equality regulations have had for lesbians, gay and bisexual people in the workplace. 

Conclusion

We are grateful to all respondents for their consideration of the draft regulations. 

Following the consultation the Department has worked with the Scottish Executive to ensure that the wording fully reflects the education system in Scotland. 

The Regulations will be laid in early August 2007 in order to come into force on 14 September 2007. 
