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Foreword

Children are the most valuable and yet
the most vulnerable group in society.

It is our responsibility to respect them,
to care for them, to protect them, to
acknowledge and respond to their
needs and rights.

Abuse of children — however it is defined, whenever
it occurs, whoever is responsible — must not be
tolerated. It is self-indulgence in its ugliest form.
When it occurs where children are placed for
protection, it is even more despicable.

Those who experienced abuse in the past need to be
heard; they need to know that society supports them
in speaking out and that their experiences, however

distressing, are recognised and addressed.

We all have a need and a right to know about our
past, our childhood, our family circumstances, our
home — wherever or whatever that was for each of
us. Our sense of identity is based on this knowledge.

There are many challenges to finding out about

our past and the process is even more daunting when
those past experiences were bad. The reaction to our
search can be cynical rather than constructive; the need
to know can be viewed with insensitivity rather than
with respect. The past is sometimes dismissed as over
and done with: yet another unacceptable response.

Foreword

As a society we need to learn from the past, to recognise
the good and to understand how to prevent the bad.
Learning from our mistakes is a sign of maturity, an
indication that we want to do better and, in the context
of this review, to do so for all who were or are
children in the care of the state.

Abuse of children occurs throughout the world; it is
a concern in many countries. It is a focus of the work
of the United Nations. We can learn much from the
experiences of other countries about how to identify
abuse, how to respond to those who have been
abused and how to prevent abuse. And we should
do so now.

An apology, an essential part of any response to
mistakes or failure, is but the beginning, not the end,
of the process of addressing wrongs. The process
needs to involve us all as we strive to meet the needs
and entitlements of those whose cries for help were
ignored in the past.

There can be no guarantee that abuse will never
happen again - but we have a responsibility to do
everything in our power to prevent it. This review
is a contribution to meeting that objective.






Summary

This report is the direct outcome of a debate in the
Scottish Parliament on 1st December 2004. The debate
was on a motion on behalf of the Public Petitions
Committee, seeking an inquiry into past institutional
child abuse. It was the first time the Committee had
secured such a debate.

The then Minister for Education and Young People,
Peter Peacock, announced his intention to appoint
someone with experience to analyse independently
the laws, rules and regulations that governed
children’s residential establishments, how these were
monitored and how they worked in practice.

This summary has the following sections:

Who carried out the review

What the review is — and isn't — about
What the review was asked to do
What we did

What the review found
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What the review recommends

1. Who carried out the review

The Scottish Parliament appointed me, Tom Shaw, as
Independent Expert to lead the review. | am the
former Chief Inspector of Education and Training in
Northern Ireland. | was assisted by researcher Nancy
Bell and legal researcher Roddy Hart.

2. What the review is -
and isn't — about

This is a systemic review: it's about systems — the
systems of laws, rules and regulations (the regulatory
framework) that governed residential schools and
children’s homes. It's about how these schools and
homes complied with the regulatory framework, and
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about the systems for monitoring and inspecting the
schools and homes.

It's not about individuals, individual institutions or
organisations. | established a confidentiality policy
from the outset. The report does not name individuals
or organisations with whom I've had contact as part
of the review.

And, as my remit specified, | am not reporting on the
facts or circumstances of individual cases of abuse.

3. What the review was
asked to do

The remit was to carry out an investigation against
the background of abuse suffered by children in
residential schools and children’s homes in Scotland
between 1950 and 1995. | could, if necessary, consider
materials from outwith these periods if | felt these
would be relevant.

I was to consider:

m the laws, rules, regulations and powers that
governed how these schools were run, regulated
and inspected;

m what systems were in place to make sure these
laws, rules, regulations and powers were followed;
and

m how these systems worked in practice.

To do this | would:

m have access to government records; and

m be expected to seek the co-operation of local
authorities and other organisations that ran children’s
residential schools and homes.

| was not permitted to:

m report on the facts or circumstances of
any individual cases of abuse; or

m take submissions from individuals.
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| felt it was essential to talk to the people who had
lived and worked in children’s residential schools and
homes. So | later sought, and received, permission to
meet and receive information from individuals.

4. What the review did

The review used questionnaires and a survey to seek
information from organisations — including local
authorities and religious and voluntary organisations —
and archivists.

The review received information from former
residents, in interviews, telephone calls, emails,
correspondence and from cuttings, video tapes and
DVDs that former residents sent to us.

My researcher and | interviewed people who had
worked in services involved with child care services.

My researcher and | reviewed files held in the
National Archives of Scotland and the Scottish
Executive Education Department and my researcher
reviewed files in other archives held in various
locations in Scotland and England.

| sought expert advice on aspects of the legal framework
and commissioned two specialist reviews. My researcher
and | focused on abuse in children’s residential
establishments and the other considered how society’s
attitudes to children and social policies have changed
during the period of my review.

| established an advisory group of people drawn from
backgrounds relevant to the review. My researcher and
| examined previous reviews and inquiries.

5. What the review found

Looking back over a long period of time poses
difficulties, not least the risk of imposing 21st century
perspectives on what people did in the past. Research
material about children’s lives in Scotland and about

their experiences in residential childcare is scarce.
Attitudes to children have changed gradually but only
in the last 10 years or so in Scotland has there been
full acknowledgement in law of children’s rights.

Attitudes to punishment have been inconsistent.
Although evidence indicates that abuse of children
was known about throughout the review period,
public awareness didn’t develop until the 1980s.

Throughout the period there was a lack of qualified
care staff, perhaps a symptom of the low status given
to residential child care.

The law didn’t provide adequately for talking and
listening to children and taking their views into
account until the end of the review period.

The law in place during the first half of the review
period didn’t ensure that children’s residential care
services responded sufficiently to the needs of the
children requiring the services..

The law responded slowly to growing awareness of
the abuse of children across the review period and to
strengthening the protection of children in residential
establishments and children’s homes. Corporal
punishment was permitted in residential establishments
into the 1980s despite concerns expressed about abuse
in residential child care. And the law did not require
inter-agency working and sharing information as an
aid to protecting children until after the review period.

Accountability for children’s welfare and safety were
weakened by the law’s lack of insistence that children’s
residential care staff should be suitably qualified, by
the lack of a national vetting system for residential
care staff and by the lack of national care standards.

Monitoring and inspection requirements were subject
to a considerable degree of interpretation across much
of the review period. In the absence of national
standards of care, consistency in the expectations and
assessment of residential schools and children’s homes
could not be assured.



The law specified in varying degrees of detail what
should be monitored and inspected in residential schools
and children’s homes to ensure the children’s welfare
and safety. Visits by various people, professional and
lay, and records were the main approaches for monitoring
and inspection mentioned in the legislation and some
visits were to take place at specified intervals. However,
the law did not provide for independence in monitoring
and inspection, nor did it require public accountability
for inspection until late in the1980s. As there were no
national standards for care, assessments of the welfare
and safety of the children by visitors and inspectors could
be inconsistent. And the vagueness of requirements
for children to have the opportunity to talk to visitors
could have limited the possibility of children expressing
concerns about their safety. Although there is evidence
in files in NAS of government inspectors talking to
children during their visits, the action taken was at the
inspectors’ initiative and may not have been seen by
the children as an opportunity for them to speak about
any concerns. The lack of requirement for co-operation
and sharing of information amongst professionals, may
have inhibited valuable exchanges and limited the
potential of the information for protecting children.

Identifying how residential schools and children’s
homes were monitored and inspected in practice —
as opposed to what the laws said should be done -
has proved very difficult. The search for information
was affected by people’s knowledge of what records
existed, where they were located and what they
contained. When people left or retired from
organisations, they often took with them significant
knowledge about records and past practices. Records
were scattered across organisations, archives and even
countries. Some records are now being examined;
others sit in boxes on shelves with little or no hint
of what they contain; others were destroyed.

Potentially important information about practice

in inspection was lost because, as practice changed
and new guidance issued, previous guidance papers
were destroyed.

Finding even basic information often proved challenging

Summary

and time-consuming. No central government databases
exist of children’s residential establishments in Scotland
between 1950-1995 or which organisations were involved
in providing these services — let alone what records
are associated with which services and where these might
be. Hundreds of children’s residential services existed in
Scotland and across the review period they changed
function, location, management or closed down.

The review met a number of obstacles in its search

for information:

m Some potentially significant records in archives
were closed

m There was no legal requirement for local
authorities and organisations to help by giving
access to information. Some were helpful;
some were less so.

m Local authorities, organisations and government
departments were to provide the review with
“relevant” records, but determining what
was “relevant” proved difficult, confusing and
time-consuming.

In general, the review’s experience in seeking information
reflected some of the difficulties that former residents
described in their search for information about their
experiences in residential schools and children’s homes.
Indeed many of them had found little of significance
- or nothing at all — after years of trying.

And yet, many valuable records exist and could

add significantly to our understanding of practices
in residential child care in the past. These records need
to be assembled, catalogued and made available for
research and investigation.

Former residents have a key role in contributing
to our understanding of past residential child care.
The experiences of those | met deepened my
understanding of the importance of listening to,
respecting and treating children with dignity.

The lessons learned from this review focus on former
residents, who have many needs arising from their
experience in residential child care. These include:
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support services such as counselling;
B easy access to records can provide them with
information about their childhood lives; and
® having a say in the services provided to meet
their needs.

There is extensive experience in other countries of
responding to and meeting the needs of those who
have been abused when in children’s residential
establishments. There is much to learn from that
experience in planning the way forward in Scotland,
not least in finding ways of accommodating and meeting
needs that are not adversarial or disrespectful.

This review’s lessons also focus on children today,
specifically on what are now termed looked-after
children and accommodated children. All the former
residents who contributed to the review wanted to do
all they could to ensure that children in residential
establishments today don’t experience the kind of
abuse that they endured and survived.

Having investigated the regulatory provisions for
residential schools and children’s homes in the past,
it's clear to me that, despite extensive and complex
regulation, the requirements weren’t wholly effective
in ensuring children’s welfare and safety. Twelve years
on from 1995 new legislation and new approaches

to safeguarding children in residential establishments
are in place. Monitoring and inspection have been
developed to give greater attention to child welfare
and safety. In some respects you could say that everything
that was identified as needing to be done in 1995 is
now in place. And yet, the same problems are occurring,
the same needs exist and the concerns that motivated
government to legislate in 1995 still exist.

6. What the review recommends
I have grouped recommendations into three areas:

a) Current provision to ensure the welfare and safety
of looked-after and accommodated children

b) Former residents’ needs
¢) Records

a) Current provision to ensure the welfare and
safety of looked-after and accommodated children

| believe there is a need to:

m develop a culture in residential child care founded
on children’s rights;
raise respect for children in the care of the state;

E raise the status of residential childcare;
raise the status of those working in residential
child care;

m evaluate the fitness for purpose of new policy, new
legislation, new structures, new ways of working
and new ways of monitoring and inspecting the
services provided for children in residential care of
all kinds; and

m keep the services provided to children, and practice
in these services, under continuous review.

1. | therefore recommend that a National Task Group
should be established with oversight of services
provided for looked-after and accommodated children.
The Task Group should report to the Education, Lifelong
Learning and Culture Committee of the Scottish Parliament.
The Task Group should be asked to:

i. audit annually the outcomes (those agreed through
the Government’s Vision for Children and Young
People) for looked-after and accommodated children
and report on the findings;

ii. audit the recommendations of previous reviews
and inquiries to determine what action is outstanding
and why;

iii. review the adequacy and effectiveness of the
arrangements, including advocacy support, in
place for children who wish to complain about
the services they receive;

iv. monitor the progress in meeting the target of
a fully qualified complement of staff in residential
child care services, including the identification
of barriers to reaching this target, and ways
of overcoming them;

v. audit the quality and appropriateness of training



and development for those employed in
residential childcare;

vi. identify ways of making employment in residential
child care a desirable career option;

vii. identify and disseminate best practice in recruitment
and selection of staff in residential child care;

viii.ensure that monitoring and inspection focus on
those aspects of provision and practice that will
help to keep children safe and enable them to
achieve their potential;

ix. monitor the extent to which self-evaluation is
becoming established practice in residential schools
and children’s homes;

X. identify the most effective ways, through research
and inspection findings and drawing on Scottish
and international experience, of ensuring children’s
welfare and safety in residential establishments;

xi. review the quality and standards of
accommodation for residential establishments
and recommend improvements as necessary; and

xii. make recommendations for research and development.

b) Former residents’ needs

2. The government in partnership with local and
voluntary authorities should establish a centre, based
on an existing agency if appropriate, with a role that
might include:

m supporting former residents in accessing advocacy,
mediation and counselling services.

m conducting research into children’s residential
services, including oral histories;

B maintaining a resource centre with information about
historical children’s residential services in general;

® maintaining a database of all past and present
children’s residential establishments in Scotland

m developing and maintaining an index for locations
where children’s residential services records are held

c) Records
The lessons of this review point to an urgent need to

take action to preserve historical records, ensure that
residents can get access to records and information
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about their location.

3. The government should commission a review of
public records legislation which should lead to new
legislation being drafted to meet records and information
needs in Scotland. This should also make certain that
no legislation impedes people’s lawful access to records.
This review's objectives should address the need for
permanent preservation of significant records held by
private, non-statutory agencies that provide publicly
funded services to children.

4. All local authorities and publicly funded organisations
with responsibility for past and present children’s services
should undertake to use the Section 61 Code of Practice
on Records Management issued on behalf of Scottish
Ministers and in consultation with the Scottish
Information Commissioner and the Keeper of the
Records of Scotland under the terms of the Freedom
of Information Scotland Act 20027.

5. Training in professional records management
practice and procedures should be available to all
organisations and local authorities providing children’s
services. This might be provided by NAS or the
Scottish Information Commissioner.

6. The government should invite NAS to establish a
national records working group to address issues specific
to children’s historical residential services records.
Appendix 4 of my report contains suggested
representation and terms of reference.

7. Voluntary organisations, religious organisations
and local authorities, working in partnership, should
commission guidance to ensure that their children’s
residential services records are adequately catalogued
to make records readily accessible.

8. Record management practices should be evaluated
regularly where records associated with children’s
residential establishments are held, particularly records
associated with monitoring children’s welfare and
safety. | recommend that the Care Commission

should consider taking responsibility for this.

' see http://www.scotland.gov.uk/Resource/Doc/1066/0003775.pdf






Introduction

This introduction has the
following sections:

. The background to this review

. Who carried out the review

What the review is — and isn't — about
What the review was asked to do
How | interpreted the remit

The extent of the task

How we researched the review
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Contributions to the review

1. The background to this review

This report is the direct outcome of a debate held
in the Scottish Parliament on 1st December 2004.
The debate was on a motion on behalf of the Public
Petitions Committee, seeking an inquiry into past
institutional child abuse. It was the first time the
Committee had secured such a debate.

Preceding the debate, the then First Minister Jack
McConnell stated:

“Children suffered physical, emotional and sexual
abuse in the very places in which they hoped to find
love, care and protection... Such abuse of vulnerable
young people — whenever or wherever it took place —
is deplorable, unacceptable and inexcusable”

During the debate the then Minister for Education
and Young People, Peter Peacock, said that the
“Executive’s policy is not about closing the book, but
about opening a new chapter”. Recognising that one
issue for survivors was why the abuse “was - as they
would put it — allowed to happen”, and noting that
“understanding why is not reasonable only for
survivors, but for the wider society”, he promised

to take the issue forward.
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His pledge, then, was the genesis of this report:

“l intend to appoint someone with experience to
analyse independently the regulatory requirements
of the time, the systems that were in place to
monitor operation of those requirements and,

in general, to analyse how that monitoring was
carried out in practice.”

2. Who carried out the review

The Scottish Parliament appointed me, Tom Shaw,
as Independent Expert to lead the review. | am the
former Chief Inspector of Education and Training in
Northern Ireland. | was assisted by researcher Nancy
Bell and legal researcher Roddy Hart.

3. What the review is -
and isn't — about

This is a systemic review: it's about systems — the
systems of laws, rules and regulations (the regulatory
framework) that governed residential schools and
children’s homes. It's about how these schools and
homes complied with the regulatory framework, and
about the systems for monitoring and inspecting the
schools and homes.

From the outset there have been high expectations
of what the review could deliver and strong views about
what it should focus on. I've received some expressions
of dissatisfaction from former residents about the
terms of the remit. | and my researcher have had to
explain many times to people inquiring about the
review that our work is determined by the remit and
that the focus is on systems, not on individuals or on
individual institutions or organisations.
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Many of those who contributed to the review felt

that tracing appropriate information that would help

to describe and evaluate practice in monitoring and

inspection in the past would be an extremely difficult,

if not impossible task, especially for the first half of
the period spanned by the review. As chapter 5
indicates, there are many obstacles to be overcome
in identifying potentially relevant sources of
information, and in locating and accessing them.

It also became clear as the review progressed that
information about previous practice was generally

not retained once changes in practice were introduced.
There was, it would seem, a general concern to avoid
the risk of confusing new and former practice, so papers

relating to what had gone before were disposed of.

For example, national inspectorates appear not to have

had a policy for retaining this kind of information at
any time during the period spanned by the review.
In these circumstances, the process of assessing the
effectiveness of past practice is problematic. Adding
to the challenge is the lack of research into methods
and the effectiveness of monitoring and inspection
throughout the 45 years of the review period.

| established a confidentiality policy from the outset.
Respecting this, | will not be naming in my report

individuals or organisations with whom I've had contact
as part of the review. Where the report draws from an

individual’s memories, an initial has been used, not a

name. The report does occasionally name an individual

where it refers — for example to set the context for
the review - to reports of inquiries or reviews that

focus on individuals outwith Scotland. This is a means
of providing a time-line for events and developments.

As specified in my remit, | am not reporting on the
facts or circumstances of individual cases of abuse.

4. What the review was
asked to do

I was given the following remit:
1. "Against the background of the abuse suffered
by children up to the age of 16 in residential

schools and children’s homes in Scotland over the
period from 1950 to 1995 the Independent Expert
is instructed to carry out an investigation and, as
soon as may be practicable, to present a report
for consideration and for publication by Scottish
Ministers with the following objectives:

i. to identify what regulatory requirements and
powers were in place from time to time over
that period and which provided for the provision,
regulation and inspection of such schools and
homes and for the welfare and protection from
abuse of children resident in them;

ii. to identify, and review the adequacy of any
systems, whether at national, local or organisational
levels, intended to ensure compliance with those
requirements and with any prescribed procedures
and standards from time to time including
systems of monitoring and inspection;

iii. to review the practical operation and
effectiveness of such systems.

. While the remit is primarily concerned with

the period 1950 to 1995 the Independent Expert
should not regard himself as precluded from
considering material from outwith that period
which he considers to be of relevance.

. So as not to prejudice either any possible criminal

proceedings or any litigation at the instance of the
survivors of abuse the Independent Expert is not
to report on the facts or circumstances of any
individual cases of abuse.

. For the purposes of his investigation the Independent

Expert will, in addition to information that is
publicly available:

i. have access to all documentary records of the
former Scottish Office in so far as in the possession
of Scottish Ministers from the period under
consideration and in so far as relating to
residential schools and children’s homes which



will be subject to redaction to ensure that
no individual can be identified ;

ii. be expected to seek the cooperation of

local authorities and other organisations

with responsibility for the management and
administration of residential schools and children’s
homes in making available to him such
documentary records and explanation of such
records as he considers to be necessary for

his purposes.

5. Except in so far as provided above the Independent
Expert is not expected to consider material or
submissions from individuals or from local
authorities or such organisations except to the
extent that he may consider it necessary for the
purposes of his investigation to obtain information
from organisations representing the interests of
the survivors of abuse.”

5. How | interpreted the remit

At the outset | considered that, to undertake a review
of this kind, I'd need to be able to talk to and receive
information from people who had lived in residential
schools and children’s homes in the past. | also considered
it essential to talk to those who had worked in the
residential childcare sector. The remit appeared to
rule out making these contacts, and this was a major
concern for the former residents who contacted the
review asking about its work. | later sought and obtained
the Minister’s agreement to my meeting and receiving
information from individuals. That agreement was
confirmed in September 2006.

6. The extent of the task

The work that would be necessary to fulfil my remit
is much greater than had been anticipated by those
who drew it up. The research into the legislation
covering such a long period of time has proved to be
very demanding and time-consuming. The extent of
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relevant legislation is vast. There are large numbers
of potential sources of information about how residential
schools and children’s homes in Scotland were provided,
monitored and inspected. These sources are in archives
and storage facilities across Scotland, with some in
England. The state of archived records added to the
complexity and challenge of the work.

As Chapter 5 shows, many of the records that may
be relevant have yet to be appropriately catalogued.
Until this has been done, it is not possible to confirm
what they contain and the extent to which their
contents may be relevant to the review.

In some respects, the review’s experience in searching
for records has paralleled the difficulties of former
residents as they search for information about the past.

7. How we researched the review

| employed a researcher and a legal researcher to
assist me. | was fortunate enough to employ Nancy Bell
as my researcher. Nancy had worked in the Ministry of
Attorney General in Canada and subsequently in the
British Columbia Children’s Commission before coming
to Scotland to study at the University of Glasgow.

My legal researcher, Roddy Hart, who had read Law
at the University of Glasgow was asked to undertake
research into the relevant legislation relating to
residential schools and children’s homes across the
review period.

We took forward the work of the review

in various ways:

m We sent a questionnaire to every local and
voluntary authority, including churches and religious
orders, in Scotland to establish whether they had
provided residential schools and children’s homes at
any stage during the review period. | also asked for
information about their policies and practice in
residential child care in the past. Details of the
questionnaire survey are in Appendix 3.

m We conducted a survey with the help of local
authority archivists to find out what children’s

1
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residential services records and related information
might be held in their archives.

m Former residents told us about their experiences
of living in residential establishments; some information
was provided in meetings, some in telephone
conversations and some in letters, emails, newspaper
cuttings and papers that residents sent us, and some
in VHS and DVD formats.

m We interviewed people who had worked in
organisations involved in providing, monitoring

and inspecting services for children in residential
establishments during the review period

m My researcher reviewed files held in the National
Archives of Scotland (NAS), SEED, and in other archives
in various locations in Scotland and England. | also
reviewed files in NAS and SEED.

m | sought expert advice from Alan Finlayson

and Professor Alan Miller on aspects of the
legislative framework.

® | commissioned a literature review focused on
abuse in children’s residential establishments from

Dr Andrew Kendrick

® | commissioned a paper on society’s attitudes to
children and social policy changes across the review
period from Susan Elsley, consultant

® My researcher and | examined the recommendations
of reports of previous reviews and inquiries to identify
which related to matters pertinent to my review

m | established an advisory group whose members’
expertise included inspecting social work services and
education, children’s hearings, archives and record-
keeping, the oversight of residential child care,
training and development for the care sector, the
health service, academic research into residential
child care and the police.

It surprised me that there was no government national
database of children’s residential establishments. My
researcher had to build a database for this review but
| couldn't justify the time and effort to take this to

a level of inclusiveness to warrant its being regarded
as a national database. Hopefully that work can be
taken forward in the future, building on what the
review has begun. | make a recommendation to

that effect later in the report.

8. Contributions to the review

The range and number of people and organisations
who have contributed to this review have been
impressive. Without their generous contribution of time
and expertise and their support and encouragement,
the work and progress achieved by the review would
not have been possible. I'm deeply grateful for the
help, knowledge and support given to my researcher
and me. I'm particularly grateful to former residents
for their patience and forbearance in waiting for the
work of the review to reach its conclusions, not least
given the length of time some of them have waited
for a public response to their legitimate needs.
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Chapter 1

The historical context
What this chapter is about

This chapter presents the background context for
the chapters that follow. In it, | present the historical
background to attitudes to children in general, and
to children in residential care in particular.

| describe the environment in which the regulatory
framework (the various laws, rules and regulations)
developed during the period of my review, 1950-1995.
| draw attention to important influences during

this period and consider themes and areas that |
found relevant.

My conclusions, in the final section of this chapter,
highlight areas | consider important for future
consideration. | identify several issues relevant

to attitudes to children, especially those in
residential care:

The chapter has the following sections:

1. The lessons and limitations of history
2. How society's view of child welfare changed
after 1945
3. How attitudes to children and childhood changed
Reform in the 1960s: Kilbrandon and the Social
Work (Scotland) Act 1968
Major changes that followed the 1960s
How society’s views of child abuse developed

Ea

How residential child care changed after 1948
Abuse in residential child care 1948-1990
My conclusions

L e N oW

The sources I've based this chapter on

I highlight developments — which I've found particularly
relevant to my review — in social policy, in attitudes to

Chapter 1: The historical context

children and in the literature of historical child abuse.
I drew on two pieces of work commissioned for the
review. One considers social policy trends and society’s
attitudes to children and young people in 1950 to 1995.
It was prepared by Susan Elsley and is included in full
as Appendix 1. The second is a review of the literature
on historical abuse in residential child care in Scotland,
which was prepared by Robin Sen, Andrew Kendrick.
lan Milligan and Moyra Hawthorn and is included

in full as Appendix 2.

The review on social policy trends and society’s attitudes to
children drew primarily on academic literature, focusing
on various texts relating to Scotland. Again, some
references are to UK-wide policy and practice; this
acknowledges the range of influences on child welfare
in Scotland. This review is attached as Appendix 1.

The literature review on residential child care considered
materials published on historical abuse in residential
schools and children’s homes between 1950 and 1995.
It drew on sources that focused on Scotland but also,
where there were gaps, on research material from the
UK. The literature review is attached as Appendix 2.

Both reviews emphasise that extensive material was
available, some of which could not be covered in detail
for this review. There are also areas where there was
little empirical research (research that draws from
observation and experience) or a lack of published
literature on Scotland.

| am grateful to Susan Elsley for her assistance in editing
this chapter.

1. The lessons and
limitations of history

m Challenges in understanding the past
m Understanding children’s lives in the past
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m Scotland’s experience and its impact on child welfare
Challenges in understanding the past

The review covers a lengthy period, so it's only possible
in this chapter to highlight major developments and
emphasise, in retrospect, significant changes in policy
and attitudes that affected children and young people
and residential child care.

Although my remit is to look at the period from 1950
to 1995, it's important to recognise the considerable
impact of earlier decades. The influence of the Victorian
Poor Law, the impact of child welfare developments
from the beginning of the 20th century and during
the two world wars all had a significant role in laying
the foundations for what came at the start of the
period of our review.

Analysing the experience of children in the past can
be biased by our 21st century perspectives. What
seems inappropriate and out of date now may have
been seen entirely differently in a previous time. The
difficulty in balancing our present-day knowledge and
understanding with that of the past is another recurring
and important theme in our work, to which we refer
later in this chapter.

Another challenge in undertaking a historical review
of this kind, is the availability of research material in
some areas. Those who have explored this period and
the history of children’s lives have emphasised the lack
of research in Scotland, as well as the scarcity of research,
drawn from observation and experience, that has
examined children’s experiences. The lack of research
material suggests that understanding children and
their needs and rights was not a priority for much of
the period. This is particularly relevant for us in terms
of the experiences of children and young people who
were looked after in residential care. This lack of
direct evidence has been challenging for us.

Later chapters highlight the impact of these and other
challenges on the task of examining a long period of
history. A legal framework that developed over some

45 years adds significant complexity to understanding
the past. The nature, extent and retention of records
is another significant area: in the absence of good
record keeping and records-retention, the potential
value of records can be compromised significantly.

Understanding children’s lives in the past

The reviews I've used as the basis of this chapter make
it clear that understanding attitudes to children and
childhood over time is complex. Researchers draw
attention to the fact that the situation for children
cannot be considered in isolation from that of adults,
the state and social trends and that the influences on
child welfare are diverse and extensive (Foley, 2001;
Frost and Stein, 1989).

Each child’s life in the past, as today, was different
and it's difficult to identify one definitive understanding
of childhood during this period (Hendrick, 2003).
Children’s experiences were also influenced by factors
such as gender, class, disability and culture. In addition,
society’s awareness and recognition of matters affecting
children vary over time. This is particularly relevant

to the area of cruelty, neglect and abuse, which is
highlighted in this chapter and in different contexts
throughout this report.

It's clear that the position of children did change during
this period, although contradictions in society’s attitudes
to children still existed: children were regarded as
innocent and helpless, but also as threats to wider
society. As Frost and Stein (1989) comment, children
were the objects of society’s good intentions but were
also the oppressed minority who didn’t have a voice
and were subject to abuse.

It's difficult to define how children were regarded at
any point in history as few texts examine the history
of their lives. Children’s perspectives were rarely
recorded and not even actively sought. Research that
explored experiences and ideas about children and
childhood wasn’t common until recently (Abrams, 1998;
Hendrick, 2003). This in turn means that much of the
historical knowledge of children’s lives relies on adults’



accounts of their own childhood and adults’
interpretations of the past. Much has also been forgotten.

Scotland’s experience and its impact
on child welfare

What happened in Scotland in child welfare during

this period was regarded as reflecting social trends,

policy and professional practice in the rest of the UK.

But research shows there was something about

Scotland’s unique urban and industrial experience

that helped to make it distinct (Abrams, 1998).

Murphy (1992) suggests that there were three main

influences on Scottish attitudes:

m Scotland was a poor country.

m A strong, Calvinist religious tradition was
dominant.

m Education was influenced by both of these.

Scotland'’s experience in the Second World War
influenced the work of the Clyde Committee, which
examined - and, in turn, had a major influence on -
Scottish child welfare and education policies (Stewart
and Welshman, 2006). | discuss the Committee’s work
in more detail later in this chapter. Although there
were similarities in the philosophies between Scotland
and the rest of Britain during this period,

the way policy was implemented differed, and led

to different outcomes (Murray and Hill, 1991).

What this tells us is that Scotland'’s experience was
both distinctive and similar to what was happening
in the rest of Britain. The process of better
understanding child abuse, for example, was
influenced by the same discoveries and debates.

2. How society’s view of child
welfare changed after 1945

m After the Second World War
m The work of the Curtis and Clyde Committees
m The Children Act (1948) in Scotland

Chapter 1: The historical context

After the Second World War

There was a strong focus on families and children
following the Second World War as part of the
process of rebuilding Britain (Cunningham, 2006;
Heywood, 1959). The government demonstrated its
commitment to investing in families through services
for children in health, welfare and education (Abrames,
1998; Foley, 2001). There was a wider concept of what
the government was responsible for and a move
towards getting the state more involved in families.

By the end of the war Scottish children’s health and
well-being, which had previously been poor, was
improving (Smout, 1987). Since the 1890s England and
Wales had seen significant developments in education
for young children. But Scotland didn’t have the same
commitment to child-centred education. Instead, an
authoritarian attitude to children was still dominant
in the period up to 1950 (Smout 1987).

People’s experiences during the war and, in particular,
of evacuation, had had a major impact on public
opinion. At the end of the war groups such as the
Scottish Women’s Group on Welfare (1944), sought a
more prominent role for the family in society. They
asserted the importance of the child guidance
movement (a service which aimed to prevent mental
ill-health in children), nursery education and co-
operation between home and school.

In the 1930s there had been little evidence of concern
about the mistreatment of children. However, towards
the end of the war the topic of child welfare and, by
implication, child abuse, had become more of an
issue. There was a pressing need to deal with children
who had been evacuated and who couldn’t return to
their homes (Hendrick, 1994). This was given added
weight by the campaigning work of Lady Allen, who
highlighted major shortcomings in the care system in
a letter to The Times in 1944. These concerns centred
attention on the poor state of residential child care
and the lack of co-ordination of childcare services.
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The work of the Curtis
and Clyde committees

In 1944, following public outcry on the situation of
deprived children, the House of Commons called for
an inquiry into the conditions in residential homes for
children. This led to two committees being set up in 1946:
m The Care of Children Committee in England
and Wales, led by Curtis.
m The Committee on Homeless Children in Scotland
led by Clyde.

Their work was instrumental in leading to the 1948
Children’s Act and provided an important insight into
the circumstances of children living away from home.
Their findings are well documented; together with
tragic cases involving children in care, including the
case of two brothers in Fife, they highlighted the
shortcomings in child care services and the shortage
of suitably qualified staff.

Both committees advocated foster care rather than
residential care. In Scotland, boarding out had always
been the more common. In 1945, for example, records
show that 5,377 children cared for under the Poor Law
in Scotland were boarded out. Only 959 children were
in voluntary homes and 749 in Poor Law institutions
(Clyde Report, 1946). And of 1,561 children considered
in need of care and protection under the terms of the
Children and Young Persons’ (Scotland) Act 1937, over
two-thirds (1,077) were boarded out and 484 were in
children’s homes. The Clyde Committee also found that
a further 4,788 children were in voluntary homes,
3,476 of whom were not in the care of any type of
public authority. This indicated the extent to which
religious and charitable groups intervened in childcare.

Although they expressed reservations about the quality
of some foster care with their report speaking of “isolated
instances of cruelty”,the members of the Clyde committee
still preferred foster care, describing large institutions
as “an outworn solution”. Yet they acknowledged the
need for residential homes in certain circumstances;

examples included children with specific care needs,

who were part of a family unit too large to place in
one foster home or what they called “specially difficult”
children. The Clyde committee made recommendations
for improving residential accommodation, advocating
that large institutions should limit the number in a
building to no more than 30 children.

Neither committee found examples of child abuse but
they came across examples of extremely poor childcare
practice and insensitive treatment of children. However,
those who described their experiences to the Curtis
committee spoke of the “danger” of “harsh and
repressive tendencies or false ideas of discipline”.

Later research by Magnusson (1984) and Hendrick (2003)
reported that many allegations were made of abuse
in residential child care during the time of the Clyde
Committee. Former residents, some from Scotland,
reported repeated beatings for bedwetting, being
force-fed food and made to eat their own vomit
(Abrams, 1998).

There were also complaints about extreme corporal
punishment, which visitors had identified in one
institution. This indicates that some form of monitoring
existed and could be effective (quoted in Magnusson,
1984 p.109). But this has to be set against the observation
(quoted in Magnusson, 1984) that life in individual
units in some large homes was so self-contained that
cruel mistreatment of a child could go unnoticed. This
isn't to deny that children had good experiences in
residential child care: there are testimonies that they
did (for example, letters to Sunday Mail 1984 and
interviews for this review). Some former residents
who had been abused described some aspects of their
care in favourable terms, highlighting the benefits
provided to them. However, we don’t know the
extent of good experience or of abuse at that time

in residential child care in Scotland. This lack of
information is an ongoing theme in the review and
makes it difficult for us to draw definitive conclusions.

Evidence suggests concerns about corporal punishment
in the later 1940s. The Scottish Home Department



questioned its use for girls (Abrams, 1998) and a local
councillor requested an inquiry into a Scottish boys’
residential school in 1947, noting allegations of
excessive beatings (The Scotsman 15 October, 1947).

A subsequent inquiry into alleged excessive punishment
and beatings in the school resulted in a report that
found against the allegations and included, interestingly,
comments to the effect that the work of approved
schools was extraordinarily difficult (The Scotsman

10 December 1947). These remarks appear to suggest
that this justified such treatment.

The Children Act (1948) in Scotland

Although the 1948 Children Act is discussed in
Chapter 2, | feel it's important to note some of its key
aspects here.

The Act was a response to the examples of poor
quality of care that the Curtis and Clyde reports
revealed. It gave local authorities a duty to receive
into care children who could not live with their
parents. Local authorities were to place children in
foster care, where possible, using residential care
only if fostering was not appropriate and only as
a temporary measure.

A significant aspect of the Act was its emphasis on the
child’s best interests, making a child’s welfare central.
This showed that society was placing greater
importance on child care that centred on children’s
needs (Stewart, 2001;Ball, 1998). Children in care were
to be treated as individuals rather than as a category
of young people and were to have access to the same
facilities as all other children (Packman, 1981). This Act
was regarded as a major step forward for child welfare,
paving the way for services over the next 20 years.

Most of the Act’s legal provisions applied to Scotland
as well as England and Wales but it didn't lead to the
same level of children’s service developments in
Scotland in the 1950s. The approach to children’s
service was part-time and piecemeal. Even where
children’s officers were appointed, the structure was
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poorly developed and affected the service adversely
throughout the 1950s (Murphy, 1992). Scotland, says
Murphy, didn’t take the opportunity to develop a new
professionalism among people working with children.

White’s study (1973) highlighted how slowly some
Scottish local authorities reacted. For example,
Edinburgh took up to 20 years to respond to the ideas
behind the Clyde report. While the Clyde report and
the 1948 Act sought to tighten up the practice of
boarding out, there was no attempt to look at the
childcare system from the child’s point of view
(Abrams, 1998). Murphy’s and Abrams’s comments
touch on two key issues identified by this review:
the lack of commitment to develop a fully qualified
workforce for residential child care and the need to
talk to and listen to children.

3. How attitudes to children
and childhood changed

m Attitudes to children and childhood
m New understandings of children

m Children’s rights

m Families and parenting

Attitudes to children and childhood

Attitudes to children and childhood changed during
this period. More attention was paid to children’s
welfare and more liberal views emerged about
children’s status in society. Despite this, however,
childhood remained an area rife with contradictions.
Commentators on childhood point out that:

m childhood has long been viewed as a time in life
when children are both dependent and powerless
(Stein, 1989); and

m children have continued to have low status up to
the present day, being seen as a minority social
group (Mayall, 2006).

In the first part of the 20th century, children
were expected to be silent and didn’t have a voice
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(Cunningham, 2006). After the Second World War,
children had greater importance to society as citizens
as well as members of families but this didn’t mean
that they were seen as individuals (Hendrick, 1997).
As the century progressed, attitudes did change due
to factors such as improved standards of living, decline
in strict religious views, new approaches in education
and an increased respect for children’s rights
(Hendrick, 2003). Concern for the welfare of young
people increased and led to new approaches to
young offenders (Murray, 1983).

However, attitudes to children continued to differ
widely. On one hand, children were regarded as special
and the focus of society’s attentions. On the other,
children had no voice and were subject to exploitation.
Power wasn’t equal between adults and children; adults
used their power to forward their own interests at the
expense of children (Abrams, 1998).

There was also a tension between new understandings
of children and the more long-standing view that
linked neglect and deprivation with being depraved.
Stein (2006) records that many young people in
residential child care had no adults to turn to when
they had been abused. The experiences of victims and
survivors of abuse in residential child care reflected
embedded social attitudes towards young people who
were “troubled and troublesome” and were seen as
a threat to society (Colton and others, 2002). Seeing
children as threatening often led to the reality of
their experiences as victims being disregarded by
society. Contributors to our review identified this as
an important issue and we return to it in later chapters.

New understandings of children

Greater understanding of the children’s needs
developed during this period through the work of
psychologists, psychiatrists and sociologists. Work
undertaken between 1920 and the late 1940s by, for
example, Burt on individual differences in children,
and Isaacs on child development, was developed in
the 1950s and 1960s. Bowlby’s work on bonding and
attachment was particularly important for new

theoretical approaches to child welfare (Stevenson,
1998). These developments contributed to a greater
awareness of children’s well-being and mental health
(Hendrick, 1997).

The new understandings of children and children’s
minds had an impact on child welfare in the 1950s
and 1960s, influencing the professional practice of
those working with children as well as public
attitudes. However, there was some question about
how and when these new understandings of children
permeated through to professionals. Abrams (1998)
suggests that it took until the 1960s before there was
a major shift in child welfare services in Scotland,
while Stevenson (1998) — reflecting on social work in
England - states that learning from psychology didn’t
necessarily reach a wider group of social workers.

The Education (Mentally Handicapped Children)
(Scotland) Act 1974 was an example of legislation
which did reflect new understandings of children.
At its heart was the basic principle that no child was
“ineducable or untrainable”. The Act led to teachers
being appointed to work in junior occupational
centres, day care centres and what were then
known as “mental deficiency hospitals”.

Children’s rights

Children’s rights did not emerge as a founding principle
of children’s services until towards the end of our
review period. However the law began to incorporate
limited elements of what we now recognise as
children’s rights as early as the 1908 Children Act. In
1924, the League of Nations passed the Declaration

of the Rights of the Child followed by the United
Nations’ adoption of the Declaration of the Rights

of the Child in 1959. The 1960s and 1970s brought

a growing awareness of children’s rights through
people who spoke out for children’s liberation and for
more understanding of children’s position in society
(Archard, 1993; Franklin, 1986).

The UN designated 1979 the International Year of the
Child which contributed to a developing awareness of
children’s rights. The UN Convention on the Rights of



the Child (UNCRC) came into being in 1989 and was
ratified by the UK government in 1991.

The slowly growing awareness of children’s rights during
the period of our review, was reflected in the introduction
of the Children’s Hearing system through the Social
Work (Scotland) Act 1968. However that awareness
didn’t necessarily ensure a children’s rights approach
to services. Instead, the focus was still mainly on
children’s welfare, that is, on their needs, rather than
their rights (Hill, Murray and Tisdall, 1998).This position
continued until the Children (Scotland) Act in 1995,
which was the first piece of legislation in Scotland to
take greater account of children’s rights in its principles.
In the period since the UNCRC ratification in 1991 and
the Children (Scotland) Act in 1995, there has been an
increase in the understanding of children’s rights at

a professional level and, in a more moderate way,

in public opinion.

The Cleveland Inquiry in England in the late 1980s
highlighted that children’s rights in care were poorly
implemented. It indicated that professionals had not
listened to children in the community (Asquith, 1983).
Skinner’s report ‘Another Kind of Home’ (1992) confirmed
a clearer commitment to children’s rights in care. This
report emphasised that children’s rights should be central
to their care while they were looked after and that
children should have a say.

There are examples, however, of a commitment to
listening to children earlier in the review period. Our
legal research has identified regulations that provided
for children to be heard. Under 1930s legislation,
visitors and inspectors could interview children.

This was strengthened gradually but slowly over the
period of our review. We return to this in chapter 4.

Families and parenting

Family practices of parenting and discipline evolved
during the 1950s and 1960s, influenced by greater
understanding of what children needed to help them
develop. Research in the 1960s found that higher living
standards had had an impact on families’ well-being.
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There was a move away from strict discipline of children;
children were able to communicate more easily with
parents (Newson and Newson, 1965). Those who didn‘t
fit the norms of good parenting were regarded as
problem families. This, in turn, had an impact on how
professionals worked with disadvantaged families.

In the 1970s the government debated the notion of
the cycle of deprivation which proposed that people
who lived on low incomes had few opportunities to
escape from poverty According to this view, the problem
was families’ failings, rather than a lack of resources
and inequalities arising from the structure of society
(Holman, 1988). Families who abused children were
considered as having some underlying condition, which
meant that parents passed on poor child rearing
practices from one generation to another (Parton,
1985; Holman, 1988). Between the 1970s and the
1990s the impact of increased unemployment and
changes in family make-up had significant
implications for society (Fox Harding, 1997).

Although child care experts in the 1930s had come

to the view that corporal punishment was likely to do
more harm than good, it was still very common after
the war with the widely held view that physical
punishment was a necessary part of rearing children.
Discipline in the home and school was frequently
harsh and society was generally in favour of it
(Murphy 1992).

Corporal punishment continued in Scottish schools
until it was banned in 1986, following a ruling of the
European Court. Newson and Newson’s studies on
discipline, which they carried out in the 1960s and
again 20 years later, showed that 81% of parents in
the 1980s said they hit their children, but half thought
they shouldn’t (Newson and Newson, 1989). Physical
punishment of children by adults was therefore a
continuous backdrop during this period but its use
diminished over time. The law on physical punishment
was amended in Scotland in the Criminal Justice
(Scotland) Act 2003. This didn’t outlaw adults hitting
children but did put some restrictions in place.
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4. Reform in the 1960s:
Kilbrandon and the Social Work
(Scotland) Act 1968

The 1960s saw major reform across Britain of how child
welfare was administered. The Children and Young
Persons Act 1963, which applied to England, Wales and
Scotland, gave local authorities a duty to help families
to keep children out of care (Murray and Hill, 1991).
In 1950s Britain there was concern about the rising level
of juvenile delinquency (Hendrick, 2003). This led to the
different parts of Britain exploring how to respond to
this trend.

In Scotland, the Kilorandon Committee was established in
1961 to examine measures for dealing with young people
who needed care and protection. The Kilborandon Report
(1964) was followed by the Social Work (Scotland) Act
1968. This brought together services that had previously
been separate and established procedures for the
children’s hearings system. The new system aimed to
make sure that children and young people didn’t have
to experience the adult criminal justice system. When
children got into trouble the focus was on their needs,
not their deeds. This approach was based on several
principles that were linked to each other (Lockyer

and Stone, 1998). These included:

m what was in children’s best interests;

m the influence of home or wider environments;

® a central emphasis on family and prevention

The new children’s hearings system and unified social
work departments, were seen as a radical departure

for Scotland’s child welfare system. The child centred
approach to responding to children’s needs anticipated
a future children’s rights focus to services (Lockyer and
Stone, 1998).

5. Major changes that
followed the 1960s

From 1969, reforms of the social work profession
proceeded rapidly. The number of field social workers

who had qualifications rose from 30% in 1969 to 97%
in 1989 (Murphy, 1992). Local government re-organisation
in Scotland in 1975 created nine regional and 53 district
councils in addition to the three unitary island
authorities. Regional councils were responsible for
education and social work; district councils for
housing and recreation.

Inquiries and concerns about child abuse in the
1970s,1980s and 1990s led to changes in policy and
practice. The Cleveland abuse inquiry in England in
the late 1980s and the Orkney inquiry in Scotland in
1991 revealed that it was difficult to protect children’s
rights while, at the same time, balancing parental
rights and responsibilities (Asquith, 1993). The two
inquiries added to more long-standing demands for
changes in child care law, which reflected growing
concern about poor quality care. There was a need
(Asquith, 1993) to:
m improve the knowledge base of professionals in
child abuse;
m explore the adequacy of training was for social workers;
m ensure parents had the right to appeal quickly
against children being removed from home; and
B encourage the various agencies and organisations
who were involved in providing services to work
together effectively.

The Cleveland inquiry was followed by the Children
Act (1989). This applied to England and Wales,
although some aspects were relevant to Scotland in
relation to children. To carry out a similar legal
overhaul in Scotland, the Child Care Law Review
Group was set up in 1988. The group recommended
no substantial changes, but the Orkney ‘scandal’ and a
child care inquiry in Fife awakened public concern. By
the 1990s Scotland was following England in
reforming child care laws, publishing a white paper
‘Scotland’s Children’ in 1993. This presented the
government’s proposals for childcare policy and law in
Scotland. It set out eight clear principles to
“incorporate the philosophy of the United Nations
Convention on the Rights of the Child” (Scottish
Office, 1993 p6) and, in turn, led to the Children
(Scotland) Act 1995.



By the 1990s, statutory bodies such as local authorities
had a central role that was quite unrecognisable from
the one they had at the beginning of the period of
our review (Murray and Hill, 1991). Local government
was re-organised in 1995 into 32 unitary authorities.

6. How society’s views of child
abuse developed

m Changes in understanding of child abuse
m Definitions of abuse
m Historical abuse

Changes in understanding
of child abuse

People’s understanding of what child abuse was changed
during the period of our review. Up to the late 1940s
there was little recognition of abuse in the public
mind (Abrams, 1998). But this didn't mean that child
abuse was a new phenomenon. Rather, people’s focus
in the early 20th century was on delinquency, neglect
and so-called problem families, rather than on abuse
(Parton, 1979).

From the 1960s to the mid 1980s, child abuse began
to be more widely known, with greater
understanding of emotional, physical and sexual
abuse. What was then termed “battered baby
syndrome” was prominent in the 1960s, but was
largely a medical profession concern. Social workers
continued to focus on neglect and casework with the
family (Parton, 1979). In Scotland, child abuse was not
well developed as a professional or public concept;
indeed the first professional course in childcare only
became available in 1960 (Murphy, 1992).

Child abuse was given a high profile by the inquiry
into the death of seven-year-old Maria Colwell, who
died after being beaten in the early 1970s (Fox
Harding, 1997). The inquiry report signalled a change
in child welfare and public attitudes to abuse. It also
sharply highlighted society’s anxieties about the
family and increasing violence and permissiveness
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(Stevenson, 1998; Parton,1985). There was a lot of
public debate on child abuse in the 1970s and 1980s.
However there was little reliable evidence that could
help to identify the most effective form of
intervention. Parton (1985) reports social workers
feeling inadequate to the task of dealing with child
abuse as there were so many contradictions in
determining abuse.

The focus on child abuse in the 1980s raised questions
about whether child abuse had increased during this
period or if there was simply greater awareness of its
existence. In the 1980s, inquiries began to focus on
sexual abuse, with the Cleveland and Orkney inquiries
the most prominent. By the 1990s, awareness of child
abuse had moved to the experience of those who had
been living in residential care (Colton and others, 2002).

Definitions of abuse

The Department of Health, summarising child protection
research, comments on the many definitions of abuse
and the importance of the context in which the abuse
takes place. This highlights the difficulty of identifying
abuse, as what people might consider normal at one
time they might consider abnormal at another
(Department of Health, 1995).

Defining child abuse, therefore, is complex; what the
term covers has evolved over time and continues to
evolve. Gil provides the following definition:

“Any act of commission or omission by individuals,
institutions or society as a whole, and any conditions
resulting from such acts or inaction, which deprive
children of equal rights and liberties, and/or interfere
with their optimal development” (Gil, 1970, p.16)

The Scottish Office’s guidance document ‘Protecting
Children — a Shared Responsibility’ (1998) defines five
categories of child abuse: physical, sexual, non-organic
failure to thrive (this describes children who fail to
develop normally but no physical or genetic reasons
explain why), emotional and physical neglect.
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The literature review at Appendix 2 states that

“institutional abuse” can be defined as any kind of

child abuse described in these five categories that

happens in an institutional setting such as a residential

school or children’s home. However, there has been

debate and disagreement about definitions of

institutional abuse (Stanley and others, 1999). One

of the most commonly used definitions is by Gil (1982)

who differentiates between three forms of abuse:

m overt or direct abuse of a child by a care worker;

m programme abuse of children due to approaches
taken in that setting; and

m system abuse, where the childcare system has failed
to meet children’s needs.

In terms of the focus of this review, historical abuse
refers to abuse that has taken place in the past. The
Lothian and Borders Joint Police/Social Work Protocol
identifies historical abuse as that which:

“...will include all allegations of maltreatment
whether of serious neglect or of a sexual or of a
physical nature which took place before the victim(s)
was/were 16 years (or aged 18 in some circumstances)
and which are made after a significant time has
elapsed” (Lothian and Borders and others, 2001, p.5)

These different definitions highlight the complexity of
defining abuse. In the context of our review, it is
important to identify the responsibilities of adults and
institutions to protect children’s welfare and rights as
well as to take account of prevailing attitudes to
children, child abuse and childcare. | sought to do so
in this report.

Historical abuse

Is it fair to judge what happened 30 or more years
ago on the basis of what is known as abuse today?

One complication is that knowledge and
understanding about what actually happened to
children in children’s residential establishments are
limited, particularly in the earlier years of the review
period. There was little research and public awareness

about abuse of children in institutions until the 1980s.
The voices of people who lived in children’s residential
establishments have not had prominence within
Scotland, so very little is known about the extent and
type of abuse that took place years ago.

It is also evident that past abuse — whether society
accepted it as normal or not — remains abuse, and that
certain practices we recognise as abusive today were
also regarded as unacceptable practices hundreds of
years ago. For example, in 1669 a children’s petition
suggested that teachers who resorted to corporal
punishment were “taking on them an office which
they have not the ability to manage”. In 1889,
militant schoolboys met on London’s Albert
Embankment; one of their demands was “No Cane”
(The Heatherbank Museum of Social Work, Factsheet
12, University of Glasgow Caledonia Archives).

To suggest that what society accepted as normal
should determine practices that we consider abusive
today, is to overlook that children in state care were
entitled to protection by law . The Children and
Young Persons (Scotland) Act 1937, for example,
provided most of the fundamental regulation for the
welfare and protection of children and young people
during the 1950s and 1960s, making it an offence to
harm children. Importantly, this Act shows what was
known to be harmful to children in 1937.

The Children Act 1948 which followed imposed a
general duty on local authorities to ensure that they
‘...exercise their powers with respect to him so as to
further his best interests, and to afford him
opportunity for the proper development if his
character and abilities’ (Section 12.1). The principle of
a child’s best interests is also fundamental to the
Children (Scotland) 1995 Act, which currently applies,
and the UNCRC.

The review found evidence of people who, in the
1950s and onwards in Scotland, showed concern
about children’s welfare and opposed practices such
as corporal punishment. For example, the managers
of a voluntary children’s home in the 1950s record in



their minute book that they took

"a serious view of behaviour recorded in the School
Log Book on the part of Mr. X, a housemaster, in
the punishment of one of his boys and having also
heard from Mr G (note: a committee member) of
Mr M’s behaviour witnessed by him on another
occasion instructed the Warden to take steps to
dismiss Mr M.”

Just as we don't know the extent of abuse in
children’s residential establishments, we don’t know
how many people working directly with children had
concerns about their welfare. Evidence does show,
however, that some adults had such concerns and
recognised certain practices, or adult behaviour
toward children, as inappropriate and abusive. What
remains unknown — which is what I've tried to
understand in this review — is why these concerns
didn't prevent children from being harmed while in
residential places.

7. How residential child care
changed after 1948

m Attitudes to residential child care

m Residential child care and child emigration
after 1945

m Attitudes to residential child care

Residential care wasn't the preferred option for children
after the 1948 Children Act. The influence of the work
of Bowlby (1951), who emphasised the importance of
a child’s attachment to its mother, reinforced a
preference for foster care for children unable to live
with their parents. This resulted in, for example, a
large number of residential nurseries being closed in
Britain, although Edinburgh still had residential
nursery places in 1973 (White, 1973). The ‘Edinburgh
Report’ for 1954 required that: “careful investigation
takes place before children are separated from their
parents” (quoted in White, 1973, pp.171-172). In
Scotland, where fostering had long been the preferred
choice with 61% of children boarded out in 1949,

Chapter 1: The historical context

the situation continued largely unchanged. In 1968,
of children in care, 58% were still boarded out
(White, 1973). Only 16% of those in residential care in
1968 were in local authority, rather than voluntary
sector, care (White, 1973).

At the beginning of the 20th century, most children in
residential child care in Scotland were orphans (Abrams,
1998; Magnusson, 1984). During the first half of the
century, the proportion of children coming into care
who had parents still living but who were unable or
unwilling to provide appropriate care for them, grew.
This number continued to grow after 1948.
Illegitimacy became a significant reason for children
coming into care, with the proportion of children
higher in Scotland than England and Wales (White,
1973). Residential care was used where foster care
wasn't appropriate, mainly for older children, those
with disabilities and those with severe problems
(Tresiliotis, 1988, Frost and others, 1999). After 1948,
residential child care improved; homes were smaller
and had better buildings and furnishings. Family
group homes were developed. Progress was also made
in providing children with food, clothes, activities and
facilities comparable to those that other children
enjoyed (Sen, Kendrick, Milligan and Hawthorn, 2007).

Research literature has little information about changes
in the residential sector across Scotland during this
period. However White's study (1973) shows that
developments in the residential sector varied
considerably by region. He notes that, in Edinburgh,
the local authority took up to 20 years to respond to
the ideas behind the Clyde Report and the 1948
Children Act. The size and use of homes in Edinburgh
remained the same. Family group homes were
developed, but only from 1962 onward.

Children’s Committees in England improved practice
by forbidding inhumane practices such as shutting
children in dark cupboards, using excessive corporal
punishment and depriving them of proper food
(Packman, 1981). Evidence of comparable progress in
Scotland wasn’t available to us. But perhaps an indication
of progress was the action of one residential home
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in Scotland which held its first Boys’ and Girls’ Council
in 1967 to allow the children to have some say in the
running of their home (Magnusson, 1984). Local
authorities, through child care committees, were
viewed as having a positive influence on children’s
emotional development, regulating punishment and
strengthening the child-centred focus of residential
child care.

The literature on residential child care between 1945
and 1970 portrays a period of optimism, reflecting
confidence in the ability of public intervention to make
a positive difference to children’s lives (Corby and others,
2001; Hendrick, 2003; Milligan, 2005; Packman, 1981).
But underneath this optimism there seems to have
been some concern. In the 1960s, preventative work
with families focused on keeping children with families,
while there was increasing criticism of institutional
settings (Goffman, 1961; Foucault, 1973). There was
little research into children’s experiences in residential
establishments and where it existed, it wasn't always
encouraging (Tresiliotis, 1988). A study of 44 children’s
units found that “a sizeable proportion of children
have a comparatively poor experience of daily care

in residential life” (Berry, 1975, p.157).

In the late 1970s there were fewer residential
establishments for children (Crimmins and Milligan, 2005).
This reflected:
m lower government spending;
m continuing reservations about the suitability

of residential child care; and
m the emphasis on keeping children with their families.

The number of children in residential child care in
Scotland fell from 6,209 in 1977 to 2,364 in 1989
(from Kendrick and Fraser, 1992). The largest decrease
was in the number of children under 12 years in
residential establishments.

In the 1990s, the number of children in residential
child care in England continued to fall, with an
average length of stay decreasing from two years in
1985 to 10 months in 1995 (Berridge and Brodie,
1998). The number of residential establishments also

reduced, with homes becoming smaller and larger
residential schools dividing into smaller units.

In the 21st century, most of Scotland'’s local authorities
continue to directly manage at least one residential
children’s home. There is a small number of private
providers. There is a large number of residential
schools run mainly by the voluntary sector
(Sen,Kendrick, Milligan and Hawthorn, 2007). The size,
style and management of residential care facilities
have changed strikingly over our 45-year review
period. The research literature indicates an increasing
awareness not only of the physical needs of children
in care, but also of their emotional and psychological
well-being and their human rights.

Residential child care and child
emigration after 1945

We have also noted child emigration from residential
child care — mainly to Canada, but also to Rhodesia,
(now Zimbabwe), South Africa, New Zealand and
Australia — which continued up to 1967. This practice,
which began in 1869 in England, was taken up in
Scotland by William Quarrier in 1872. There were
strongly held economic, political and religious reasons
for child emigration and these ensured public support
for it. But concerns about the welfare of the migrant
children was expressed as early as 1875 and continued,
prompting the introduction of the Ontario Act 1897,
which provided for greater monitoring and regulation
of child emigration schemes. Around 150,000 British
children were sent abroad. The exact numbers of
children sent from Scottish residential institutions isn’t
known, however 7,000 child emigrants were sent by
Quarrier’s, 50 from Aberlour, 200 from Whinwell
Children’s Home in Stirling and an unknown number
from Scottish local authority establishments

(Abrams, 1998).

While the number of children sent after the war was
comparatively small, some suffered severe abuse.
Those sent to Australia suffered physical, emotional
and sexual abuse. On top of this, the level of care that
many received consistently failed to meet basic needs



(The Australian Senate Legal and Constitutional
References Committee 2001; Bean and Melville, 1989;
House of Commons, Health Committee, 1997-98;
Humphreys, 1994; Gill,1998).

With good reason, Bean and Melville comment that
the “history of child migration in Australia is in many
ways a history of cruelty, lies and deceit” (1989,
p.111). Children were told their parents were dead
when they weren’t. Family members weren't told that
children were being sent abroad or were misinformed
about the nature of the scheme. Family members’
objections to a child being sent were overridden.
Contact between the children and their family in
Britain was discouraged, with letters censored and
sometimes withheld. And siblings sent to Australia
together were frequently separated when they
arrived (Bean and Melville 1989; BBC Radio 4, 2003 a).

In the UK there were concerns about child migration
schemes from just after the war. While earlier waves
of child migration had been greeted with fanfare and
publicity, those after the war were undertaken with as
little of either as possible (Abrams, 1998). In response
to the concerns the 1948 Children Act contained
regulations specific to child emigration. For example,
the Home Secretary had to approve the emigration of
each child and be persuaded it was in their best interests.
The child’s parents had to be consulted and, if this
wasn't possible, the child had to give clear consent.

The Lord Chancellor, Viscount Jowitt, in the Parliament’s
debate on the bill that led to the Children Act 1948,
gave explicit assurances that the Home Office would
ensure no child would be sent abroad “unless there is
absolute satisfaction that proper arrangements have
been made for the care and upbringing of each
child.” The extent to which this assurance proved
hollow is striking. The conditions awaiting the child
emigrants in Australia received low priority: the first
formal government assessment of these conditions
was only carried out in 1956. The inter-departmental
committee on migration policy was highly critical of
the care provided to child migrants in Australia

(Bean and Melville, 1989).
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In Scotland, the Scottish Office refused permission for
a number of children to be sent abroad on the grounds
it was it was not in their interests. It gave permission
for a child to emigrate only after its parents’ consent
had been received (Abrams, 1998).

By 1956 it was widely accepted that young people
would be better off in residential child care homes
than being sent overseas, so few local authorities sent
children after this time, although some voluntary
organisations continued to do so. By the 1960s the
prevailing public opinion was against these emigration
schemes and they ceased in 1967.

The House of Commons Health Committee inquiry
(1997-98) on child migration and the Australian
Senate Inquiry (2001) Report into the treatment of
child migrants in Australia recognised the abuse that
many child migrants had suffered. Both inquiries
attributed collective responsibility for the abuse to all
the governments and agencies that had been involved
in the child migration schemes.

8. Abuse in residential child
care 1948-1990

m Awareness of child abuse in residential child
care 1948-1990

m Major inquiries into abuse in residential child
care after 1990

m The evidence of abuse in residential child care
in the UK

m Abuse of young people by other young people

m Factors in abuse in residential child care

Awareness of child abuse in residential
child care 1948-1990

Child abuse wasn’t a major public concern up to the
early 1960s (Hendrick, 2003). As I've highlighted, this
began to change following awareness of what
became known as battered baby syndrome in the
1960s. The focus on abuse across the UK in the early
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part of the period was on children living in their
parents’ care, rather than children living in residential
establishments. Public recognition of child abuse in
institutions began in USA in 1977 (Gil and Baxter
1979) but was slower to develop in the UK. It wasn’t
until 1990 that awareness of institutional abuse
increased in research literature and among the public
(Bibby, 1996; Corby and others, 2001; Kendrick, 1997,
Stanley, 1999). Little of what was written before 1970
referred to child abuse. Between 1970s and the late
1980s there was no significant mention of
institutional child abuse.

The Kilbrandon Report (1964), which established the
children’s hearing system, didn’t refer to abuse in
residential child care but did criticise approved schools
because too many children were admitted. These
children were sometimes too young, had what was
then called a ‘mental handicap’ or were placed because
nowhere else was more suitable. Kilbrandon noted
that the public viewed approved schools as punitive
although he didn't agree with this perspective.

Concern about harsh corporal punishment had been
raised since the late 1940s, although it wasn't called
abuse. While the Criminal Justice Act of 1948 removed
courts’ ability to sentence young people to be birched,
corporal punishment remained legal in children’s
homes in Scotland until The Social Work (Residential
Establishments — Child Care) (Scotland) Regulations
1987 came into effect (Black and Williams, 2002).
Strathclyde Regional Council’s Report ‘Room to Grow’
(1978/9) considered childcare and relevant social policy
in the region. Although no reference is made to abuse,
the report did recommend that no instrument should
be used to administer corporal punishment. It was also
unsure about the appropriateness of smacking children
reflecting public views at the time. The majority of
staff thought some smacking was necessary but they
were against violence to children.

Child sexual abuse only really became a significant
issue for the public in the mid 1980s. The ‘Second
Report from the Social Services Committee’ referred
to its existence, highlighting: “there is now some

professional awareness of the extent and effects of
sexual abuse” (HMSO, 1984, Para 52). Government
guidance for Scotland acknowledged sexual abuse
only in 1986 (Directors of Social Work in Scotland, 1992).
A small number of publications at the time mentioned
sexual attraction in residential child care (Anthony,
1958 in Todd, 1968; Henry, 1965; Will,1971). Kahan
(2000) says the response to sexually inappropriate
behaviour by staff was to move the offender.
Managing the incident in-house was seen as the
preferred option to avoid bad publicity and minimise
disruption. Holman (1996) reported that from 1948 to
1971 there were six internal investigations into alleged
sexual abuse by Manchester Children’s Department.
While noting that these were promptly investigated,
he adds: “actual or suspected abusers were swiftly
pushed out but rarely prosecuted” (Holman, 1996,
p.180). Davis (1980) considered what would be
appropriate if a young person made an allegation of
sexual misconduct against a staff member. He would
prefer such incidents to be “bravely and professionally
examined internally” although in some cases the staff
member was dismissed and the police informed. These
different examples highlight that, although sexual
abuse was not a public concern at this time, it was still
recognised that staff could be sexually attracted to
children. There was still no dominant approach to
dealing with what would now be termed sexual abuse.

To give children and young people in care a voice, the
National Children’s Bureau organised a conference in
1975 where young people in England and Wales could
describe their experiences. As a result, the ‘Who Cares?
Young People’s Working Group' was set up, subsequently
producing a publication. Contributors referred to
positive experiences as well as revealing a range of
abuse, both emotional and physical, which they and
others had endured in residential child care (Page and
Clark, 1977). The editors commented on the young
people’s puzzlement that they should suffer mistreatment
in places that were meant to protect them. While
their accounts of humiliating punishment and physical
abuse are graphic and disturbing, there was no evidence
of any formal investigations or of any steps to ensure
that incidents didn’t happen again. However the



young people commented that some staff were sacked
(Page and Clark, 1977). The picture painted by Kahan
(1979) of the experiences of 10 adults who had been
in residential care from 1948 to 1969, is very similar
to the children’s descriptions of humiliating abuse
and of their complaints being disregarded.

In the 1980s some attention was being paid to the
rights of those living in residential care. Clough (1982)
recommended a code of practice, residents’ participation
and a range of measures such as complaints procedures
and inspection to ensure that residential establishments
used good practice and were seen to be well run.

As in other cases, a scandal that was widely reported
in the media highlighted abuse in residential child
care. In 1981, three staff from the Kincora Boys’ Hostel
in Belfast were jailed for a series of sexual assaults. In
1985 the officer in charge of Leeways Children’s Home
in Lewisham was convicted of indecency. The inquiry
into the Kincora ‘scandal’ uncovered a long history of
offences and a failure to investigate allegations of
abuse (Corby and others, 2001). The Leeways inquiry
also found a long history of abuse

(Corby and others, 2001).

Despite these revelations, it was still widely believed
that these were one-off cases rather than indicating any
wider systemic problem, “aberrations rather than the
tip of the iceberg”, according to Hopton and Glennister
(Butler and Drakeford, 2003). An inquiry into excessive
physical restraint used at Melanie Klein House for Girls
in 1988 passed with little public comment.

Major inquiries into abuse in residential
child care after 1990

There were 72 inquiries in the UK between 1945 and
1996 (Corby and others, 2001). However, it's worth
noting that Scotland had only two major enquiries
into abuse in residential child care, both after the
period of my review. These were the Edinburgh Inquiry
in 1999 and the Fife Inquiry in 2002. There were,
however, two major reviews: ‘Another Kind of Home,
a review of residential child care’ (Skinner,1992); and
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the ‘Children’s Safeguards Review’ (Kent, 1997).

Abuse in residential child care had begun to gain
attention at the end of the 1980s. The Children Act
1989 in England and Wales was the first law that
recognised institutional child abuse in the UK. The
1991 ‘Working Together under the Children Act’
guidance included sections on the abuse of children
living away from home (Creighton 1992). The previous
guidance issued in 1988 had only contained one
sentence on the subject.

Public interest in abuse in residential care rose and
dwindled in the 1980s until what became known as
“pindown” hit the headlines in 1991. This practice
involved punishing children who had absconded or
who refused to attend school by confining them in

a sparsely furnished room and depriving them of their
possessions and all company. The practice had operated
in children’s homes in Staffordshire from 1983 to 1989.
It had been devised and openly implemented by
managers and senior management. A television
programme exposing the practice led to a damning
inquiry (Stanley, 1999). The Utting Report (1991) into
residential care in England was a direct consequence
of the Pindown Report. In considering abuse, it
recognised that “children in residential care are
vulnerable to exploitation by adults and to both physical
and sexual abuse” and “may need protection from
other children as well as from adults” (Utting 1991).

In Scotland ‘Another Kind of Home’ (Skinner 1992) set
out to examine what residential child care was being
provided and of what quality. It also considered training,
control and sanctions, children’s rights and inspection.
While it didn"t focus specifically on abuse, this topic
did arise in relation to issues such as complaints
procedures. In a section on complaints, Skinner
recommended that there should be an independent
element of any investigation into allegations of abuse
by staff. Police should be informed if there was
‘reasonable cause to believe that a child may have
been the victim of abuse’.

A series of high-profile cases of cruelty and sexual
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abuse in England and Wales occurred in the 1990s.
There were inquiries into an approved school in Wales,
an independent special school for boys in England and
a regime put in place by an officer in charge of children’s
homes in England. These contributed to a government
decision to commission reports into the dangers faced
by children living away from home and the different
forms of protection provided to them.

In Scotland, the Scottish Office commissioned the Kent

Report (1997) to consider the dangers faced by children

living away from home. The report would also consider

evidence of different kinds of abuse against them,
and what safeguards existed. Kent noted the worrying
number of cases of abuse being brought to Scottish
courts and warned against complacency. The Report,
published in 1997, had 61 recommendations. Some
twenty of these recommendations are ones that the
review recognises as being of particular significance
to its work. These include;

m complaints procedures;

m vetting staff;

m the responsibility and accountability of staff to
report concerns about children’s well-being;
keeping staff files for not less than 20 years; and
external monitoring.

In Wales, in 1996, a Tribunal of Inquiry into allegations
of abuse in children’s homes in Gwynedd and Clwyd
found that there was widespread sexual abuse of young
boys in several homes and physical abuse ( Corby and
others, 2001; Parton 2006; Waterhouse 2000). It also
concluded that some men were targeting teenage
boys within and outwith the homes for paedophilic
activities and that many of these paedophiles were
known to each other and met together.

As I've noted, the two independent inquiries into
residential care in Scotland were the Edinburgh
Inquiry in 1999 and the Fife Inquiry in 2002. The
Edinburgh Inquiry was set up when two men were
convicted of sexual abuse of children living in
children’s homes in Edinburgh and Lothian between
1973 and 1987. The inquiry team had to investigate

whether victims’ complaints had been properly
handled in the past, to investigate how adequate
procedures were at the time to protect children and
to determine what further safeguards were needed.

The inquiry report included recommendations to
provide further safeguards which relate to matters
relevant to this review. These include:

staff recruitment;

staff training;

staff resignations;

appropriate and clear record-keeping
of incidents involving young people;

prioritising whistleblowing;

meeting young people to raise concerns
about management; and

m authorised visitors.

The Fife Inquiry followed the conviction of an employee
in Elie and Leven on 30 charges of sexual abuse of
children from 1959 to 1989. Allegations were made
against this person in the early 1970s but no steps had
been taken to prosecute him, even though the police
had been informed. Even though he was suspended
from his first post, he was allowed to work elsewhere
as a social work assistant and indeed be appointed

as housefather in a residential school.

The recommendations of this inquiry also

emphasised the need to:

m make staff recruitment and selection processes
more rigorous;

B improve and maintain staff awareness of abuse
issues and safeguarding children; and

m provide ways for children and young people
to express their views about their care.

Other recommendations included better inspection
and monitoring processes for care facilities.

Other allegations have been made of historic abuse
in residential child care in Scotland, some leading to
convictions. Many claims for compensation have
been made.



The evidence of abuse in residential
child care in the UK

The National Association of Young People in Care
made an early attempt to highlight abuse in the care
system. They found that 65% of a sample of 50 young
people who had made complaints to them in a three-
month period had been sexually abused while in care.
Over 75% reported physical abuse while in care.

The NSPCC carried out a survey of its teams and
projects in March 1992. The authors (Westcott and
Clement 1992) acknowledged that the sample was
unrepresentative and that the cases identified were
particularly severe. They identified 84 cases of alleged
abuse in residential or educational settings over the
previous year. Of these, 63% were male and 88%
were aged 10-17. Most had suffered sexual abuse. In
50% of the cases, the perpetrator was a peer and in
43% a member of staff. Of the staff perpetrators,
81% were male and most were aged over 40.

In 1995 an analysis of calls made to Childline in
England, Wales and Scotland provided more evidence
of abuse in residential establishments over the first six
months of the line’s operation (1992-1993). Bullying and
violence from other residents were reported as was
sexual abuse, perpetrated by both residents and staff.

The most comprehensive survey of institutional abuse
in England and Wales was carried out by Gallagher,
Hughes and Parker in 1996 in a national survey of
organised sexual abuse. This defined institutional
abuse as "a case in which an adult has used the
institutional framework of an organisation for
children to recruit children for sexual abuse.” While
the authors had doubts about the reliability of all
their findings, they reported that, of the 211 cases
submitted, there were 45 cases of institutional abuse
and 16 (8%) were in residential establishments.

Other research dealing more generally with residential
child care has provided some information on abuse.
Grimshaw and Berridge (1994 ) in their study of 67
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children who had been in residential special schools
for at least a year, concluded that: “For a proportion
of the children, admission to a residential school did
not mean that they were fully protected from abusive
experiences.” The research found that 20% of the
children were reported to have experienced some
form of suspected or confirmed abuse.

A comment by Lindsay in 1997 in a Scottish context is
worth repeating here: “[Albuse by staff is not a great
problem in frequency of occurrence, but it is a great
problem in terms of the seriousness of the offence,
and of the uncertainty and anxiety the whole issue
causes throughout the service as a whole.”

Abuse of young people by other
young people

Reported evidence tells of children bullying other
children whom they described as “different”. A 1992
survey of 84 children in the UK found that over 50%
of the reported abusers were the victim'’s peers. In
1999, MacLeod estimated that over 50% of sexual
assaults against children and young people in care
could be committed by other children and young
people. The ‘Report of the Committee of Enquiry into
Children and Young People who Sexually Abuse Other
Children’ (1992), identified that children needed to be
appropriately placed to protect them from further abuse.
Despite this, a 1999 survey showed that this had been
done in fewer than one third of cases studied. The
same survey found that, in fewer than 50% of cases,
information about a young person’s history of abusing
or of being abused was passed on to carers at the
start of a placement.

The most detailed piece of research on this form of
abuse was conducted by Barter and her colleagues in
14 English children’s homes (Barter, 2007; Barter and
others, 2004). They interviewed 71 young people aged
8-17 and 71 residential staff members. Their research
aim was to clarify the context within which particular
types of violence occur, rather than to measure how
frequently violent incidents happened. They identified
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(Baxter, 2007, p.141) four forms of peer violence:

m direct physical assault, such as punching, grabbing
hair and beatings;

m physical, non-contact attacks, which harmed young
people emotionally rather than physically, for
example, destruction of personal belongings;

m verbal abuse; and
unwelcome sexual behaviour, such as flashing,
inappropriate touching and rape.

Factors in abuse in residential child care

Research has identified various factors that may lead
or contribute to abuse in residential child care. These
factors suggest areas which need to be addressed so
that children can be safeguarded in residential
settings. They are grouped and summarised below.

a) Denial of abuse

® An attitude of “It can't happen here”
(Bloom, 1992, p133).

m Reluctance to report incidents of abuse because of
fear of damaging the institution’s reputation and
possible loss of credibility, referrals and licence
(Durkin, 1982a; 1982b; Gil and Baxter, 1979; Harrell
and Orem, 1980; Powers, Mooney and Nunno, 1990).

b) Children’s isolation and vulnerability

m Social isolation can reduce the chance of
identifying the abuse (Berridge and Brodie, 1996)
and can lead to resistance to experiences and ideas
from outside ( Levy and Kahan, 1991, p.154).

® The institution can be isolated from the wider
network of care (Doran and Brannan, 1996).

m Physical and geographical isolation reduces the
likelihood of visits from professionals and family, so
there is greater potential for the denial of abuse
(Hughes, 1986; Levy and Kahan, 1991, Kirkwood,
1993; Marshall and others, 1999).

m Entering residential care reinforces children’s
feelings of not belonging to society, leading to
feelings of displacement, loss and lack of control.
(Hayden, Goddard, Gorin and Van Der Spek, 1999;
Kendrick, 2005).

m Children are particularly isolated, especially

because of the power imbalance between adults
and children in residential establishments, and this
increases children’s vulnerability (Westcott, 1991;
Nunno and Motz, 1988; Stein, 2006; Wardhaugh
and Wilding, 1993).

m Children’s feelings of isolation inhibit them from
reporting abuse (Hughes, 1986; Levy and Kahan,
1991, Kirkwood, 1993; Waterhouse, 2000).

m Children in institutions can feel insecure and be
slower to develop, which can make them more
reliant on adults (Siskind, 1986, p.15). Disabled
children are particularly vulnerable (Doran and
Brannan, 1996; Kendrick, 1997; Marshall, 1999;
Stanley, 1999; Stein, 2006).

m Isolation of residential homes can mean that the
public has an incomplete picture. (Colton, 2002).

¢) Management and organisation

® Management failure and the absence of clear lines
of accountability have been identified as factors in
institutional abuse (Wardhaugh and Wardling,
1993).

® An administrative style, which discourages staff
and residents from taking part in decision-making,
has been identified with patterns of institutional
abuse ( Siskind, 1986).

m Reliance on theoretical or ideological models tends
to distance and dehumanise relationships between
the residents and the staff. (Siskind, 1986;
Wardhaugh and Wilding, 1993).

m An oppressor mentality promotes hostility towards
women, children or minorities (Siskind, 1986;
Wardaugh and Wilding, 1993).

(d) Training and conditions of residential staff

® In 1946 the Curtis Committee stated that staff
training was highly important in improving the
quality of residential child care. However, by the
time of the Williams Committee census in 1963,
only 15% of staff in local authority children’s
establishments had the appropriate childcare
qualifications and 70% had no formal
qualifications (Packman 1981, p.43). The Skinner
and Kent Reports stressed the need for training.
But major concerns continued about the rate of



progress in training residential staff and ensuring
they've attained the qualifications necessary
for registration (Colton, 2002).

m Recent cross-national, comparative research clearly
links the level of qualification of residential child
care staff with the outcomes and well-being of
children and young people in residential care.
(Cameron and Boddy, 2007)

m Institutional work over time may bring out
the worst in childcare workers
(Durkin, 1982a; Baldwin, 1990, p. 150).

m Residential workers are often overworked and
underpaid and have little say in decision-making
(Baldwin, 1990; Gil and Baxter, 1979; Nunno and
Rindfleisch, 1991; Wardhaugh and Wilding, 1993).

m Hierarchical structures in institutions make it
difficult for front-line staff to register complaints
(Wardhaugh and Wilding, 1993).

m Care workers suffering from burn-out may abuse
children and develop increasingly negative
attitudes towards them (Edwards and
Miltenberger, 1991; Maslach and Jackson, 1981;
Mattingly, 1981; Stein, 2006).

e) Sexuality, gender and the targetting

of residential care

The lack of a focus on gender and sexuality in relation
to the abuse of children and young people in residential
child care has been highlighted by a number of
authors (Green, 2005; O'Neill. 2007)

The anxieties of residential child care staff in dealing
with sexuality have been highlighted as also have
been the implications of this for practice.

®m Pringle discusses the broader issues of abuse by
men (Pringle, 1993, p.16) arguing: “if the male
potential for abuse is so organically linked to both
masculinity and entrenched patriarchal structures,
as suggested in this paper, then the role of men in
care services must be questioned”.

m Berridge and Brodie (1996) found a macho, or
masculine, culture to be a significant factor in the
reports of three inquiries they examined. Wolmar
(2000) argued that the increase in the number of
male staff in residential homes after the 1960s was

Chapter 1: The historical context

a major factor in abuse at that time. Male staff are
necessary as good role models but where they are
employed, greater safeguards against abuse are
needed (Wolmar, 2000 in Colton, 2002).

m Research shows that paedophiles target work
settings and activities that will give them access to
children whom they can abuse (Gallagher, 2000;
Sullivan and Beech, 2002).

(f) Status of residential child care and children

in residential child care

Much of the literature we reviewed alludes to the stigma
attached to residential child care and the continuing
connection in the public mind with the poorhouse
and Poor Law aid. Abrams (1998) refers to the boys
and girls in a children’s home as “Scotland’s forgotten
children”. The widespread assumption is that only
so-called problem children are sent to a children’s
residential establishment. The assumption that residential
child care was the option of last resort made it very
difficult for the sector to function well. The high-profile
scandals in some residential facilities have given rise
to the notion that children are more likely to be abused
in residential care than in foster care or other institutions.
The available evidence, which admittedly isn’t very
extensive, doesn’t support this view. There is evidence
from research (Lambert and Millham 1968) and Childline
that abuse occurs in other institutional child care settings —
for example, in boarding schools — but class and
socio-economic factors work against the reputation

of residential care services.

9. My conclusions

This chapter’s aim has been to present the historical
background to attitudes to children and children based
in residential care. In doing so, I've identified a
number of issues:
m Looking back over a long period of time poses

difficulties, such as:

- the risk of imposing 21st century perspectives;

- having to look at what preceded the review

period; and
- children’s perspectives not having been recorded.
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m There's a lack of consistent evidence:

- there’s a scarcity of research material in Scotland
about children’s lives, about how changes in
society have impacted on them, and about
children’s experiences in residential care.

m Attitudes to children have changed:

- attitudes changed gradually. The early emphasis
on welfare was complemented by concerns to
meet children’s needs and, later, to listen to them

and take account of their views. However, the full

acknowledgement in law of children’s rights
wasn't achieved until the 1990s.
m Attitudes to punishment have been inconsistent:

- people raised concerns about harsh punishment
throughout the period of our review, yet corporal
punishment was retained for most of the time.

m The understanding of what constituted abuse
changed:

- child abuse took place but wasn’t always
acknowledged.

- public awareness of abuse in residential child
care developed later in the review period, yet
evidence indicates that abuse was known about
from the beginning of the period.

m There was a lack of qualified staff and carers:

- it was common for staff and carers to have no
qualifications, little or no organised training and
to work unsupervised.

® Procedures for selecting and assessing staff, and
for dealing with staff who abused children, were
inadequate:

- procedures weren't rigorous enough and the
ways of dealing with staff who abused children
were wholly inadequate.

m Residential child care had low status:

- the status of residential child care remained low,

as did its priority in the public mind.
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Chapter 2

The Regulatory Framework

“Against the background of the abuse
suffered by children up to the age of

16 in residential schools and children’s
homes in Scotland over the period from
1950 to 1995 the Independent Expert
is instructed...to present a report...with
the following objectives: (1) to identify
what regulatory requirements and
powers were in place from time to time
over that period and which provided for
the provision, regulation and inspection
of such schools and homes and for the
welfare and protection from abuse of
children resident in them...”

Introduction

Identifying any legal framework over more than
50 years involves examining in detail a vast set of
laws and constantly evolving rules and regulations.

The review focused on the legal requirements and
powers in place for providing, regulating and
inspecting residential schools and children’s homes
in Scotland between 1950 and 1995. In particular,
the review considered the children’s welfare and
how they were protected from abuse.

| am pleased to acknowledge the work of my legal

researcher, Roddy Hart, who researched and prepared

this chapter. To the best of my knowledge, this is
a unique piece of work which | hope many will
find helpful.

Chapter 2: The Regulatory Framework

This chapter describes key aspects of the law as it

applied to children and their carers in various ways.

It covers:

m primary legislation (Acts of Parliament);

m secondary legislation (the rules and regulations
that implement Acts);

m aspects of the common law and European law,
and some guidance’.

The review also carefully considered some

overlapping issues:

m child protection and welfare through social work,
health, education and the criminal law; and

m discipline, punishment and record-keeping.

This chapter, therefore, seeks to map out the

legal framework in the light of these sources and

issues. The review tried to do this by considering

two significant periods:

m 1950-1968 (that is, before the Social Work
(Scotland) Act 1968); and

m 1968-1995 (from the 1968 Act up to, and
including, the Children (Scotland) Act 1995).

The review also felt it was relevant and important
to consider any developments that have shaped or
influenced how the legal framework developed,
before and after the period specified in our remit.
Only by doing this can we consider fully how well
the whole system worked.

This type of study is by definition historical, and must
be viewed against the background of inevitable social
change over the period we’ve examined.

' While not part of the formal regulation, reports such as that produced by the Kilborandon Committee prove an invaluable aid in identifying any
shortcomings in the law. Report of the Committee on Children and Young Persons, Scotland (1964) (Cmnd 2306)

37



38

Historical Abuse Systemic Review

The chapter comprises the following parts and sections:

Part one: 1950-1968

Section 1: How laws have sought to protect
children and their welfare

Section 2: How laws provided for residential schools
® What was in place for residential
(approved) schools?
m How were approved schools run?
m How were pupils treated in approved schools?
- Education, discipline and punishment
- Health and safety
- Inspections and record-keeping

Section 3: How the law provided for children’s homes
m Local authority homes
m Voluntary homes
m How local authority and voluntary homes were
managed and administered
m How pupils were treated in local authority and
voluntary homes
- Education, discipline and punishment
- Health and safety
- Inspections and record-keeping

Section 4: How laws provided for other institutions
m Children and young people who were labelled
“mentally defective”

Children with disabilities

Special schools

Remand homes

Other institutions

Part two: 1968-1995

Section 5: How social work principles changed
from the 1960s
m The Social Work (Scotland) Act 1968

Section 6: How the law provided for residential
establishments

Section 7: How residential establishments were

regulated in practice

® A note on approved schools

m The Social Work (Residential Establishments —
Child Care) (Scotland) Regulations 1987

m Secure accommodation

m Children and young people with mental disorders

Section 8: Further developments in the 1980s
and 1990s

Section 9: The Children (Scotland) Act 1995

Part three: 1995-present day

Section 10: Developments since 1995

m Children cared for in residential establishments
m Secure accommodation

B The Regulation of Care (Scotland) Act 2001



Part one: 1950-1968

Section 1: How laws have sought to protect
children and their welfare

My remit required me to consider the laws and
regulations specific to residential schools and
children’s homes between 1950 and 1995. However,
it is important to first identify the basis in law of
the child protection and welfare framework, and

to do this we must look beyond the period specified
in the remit.

The way the legal system traditionally dealt with ill-
treated children who had unsuitable parents was
grounded in the Poor Law, which focused on boarding
out children to people who were regarded as
appropriate carers2. This approach changed in the
20th century as laws began to focus on child welfare.
As a result, early recognition3 that the law should
prevent cruelty to children (for example, in laws

such as the Children Act 19084) was continued and
extended under The Children and Young Persons
(Scotland) Act 19375. This Act laid the foundations
for the modern law on child protection, and
substantially increased the legal responsibilities

of public authoritiess, such as local councils.

From here on, we refer to it as “the 1937 Act”.

The 1937 Act — and the amendments to it since
1937 - provided most of the fundamental rules

for the protection and welfare of children and
young people’ during the 1950s and 1960s. Section
128 recognised the need to make more detailed
provision on child cruelty:

Chapter 2: The Regulatory Framework

“Section 12 Cruelty to persons under 16 - (1) If any
person who has attained the age of sixteen years
and has the custody, charge, or care of any child
or young person under that age?, wilfully assaults,
ill-treats, neglects, abandons, or exposes him, or
causes or procures him to be assaulted, ill-treated,
neglected, abandoned or exposed, in a manner
likely to cause him unnecessary suffering or injury
to health (including injury to or loss of sight, or
hearing, or limb, or organ of the body, and any
mental derangement), that person shall be guilty
of an offence...

"“(2) For the purposes of this section - (a) a parent
or other person legally liable to maintain a child or
young person'0 shall be deemed to have neglected
him in a manner likely to cause injury to his health
if he has failed to provide adequate food, clothing,
medical aid or lodging for him, or if, having been
unable otherwise to provide such food, clothing,
medical aid or lodging he has failed to take steps
to procure it to be provided under the Acts
relating to the relief of the poor...

“(7) Nothing in this section shall be construed

as affecting the right of any parent, teacher, or
other person having the lawful control or charge
of a child or young person to administer
punishment to him.”

2 For example, the Poor Law Amendment Act 1845. See also the attempts to tackle abuse and neglect, most evident in the Glasgow and
Edinburgh Societies "for the Prevention of Cruelty to Children" in 1889 joining to form the Scottish Society (RSSPCC), as recognised by Alison
Clelland and Elaine Sutherland in the Stair Memorial Encyclopaedia The Laws of Scotland: Child and Family Law.

* Under common law, maltreatment of infants and children was already punishable - see, for example, McIntosh (1881) 8 R (J) 13; 4 Coup 389

4 67
® 37

¢ See Caroline Ball (1998) 'Regulating child care: from the Children Act 1948 to the present day' in Child and Family Social Work Vol. 3 pp 163 -
171, as referenced in Jackie McRae 'Children looked after by local authorities: the legal framework' Social Work Inspection Agency, 2006

7 "Child" (except as provided in s37) meaning someone under 14 years, and "Young Person" meaning someone who has reached 14 years and is
under 17 years. See s110(1) of the Children and Young Persons (Scotland) Act 1937

¢ later amended by the Children (Scotland) Act 1995, s105(4), Sch 4 para 7(2) and the Criminal Justice (Scotland) Act 2003, s51(5).

° The words from "has the custody" to "that age" substituted with "who has parental responsibilities in relation to a child or to a young person
under that age or has charge or care of a child or such a young person," by the Children (Scotland) Act 1995

3

"[O]r the legal guardian of a child or young person" inserted after "young person" by the Children (Scotland) Act 1995
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This section effectively meant that anyone over

16 years could be found guilty of an offence for
assaulting, ill-treating, neglecting or abandoning

a child (section 12 (2) (a) defining “neglect” as
failing “to provide adequate food, clothing, medical
aid or lodging” for the child). Thus, the provision
emphasised the duty of parents and others caring for
children to look after their physical welfare, although
notably failed to deal with psychological or emotional
abuse'’. However, it is worth noting, in relation to
assault, that section 12 (7) explicitly preserved the
right of parents to physically punish a child2.

It is also important to note that the Act
acknowledged the need to protect children against
sexual activity: section 13 protected 16-year-old girls
from being seduced, encouraged to have sexual
intercourse, prostitution and indecent assault. This is
in addition to the great number of sexual offences
designed to protect both boys and girls, such as rape,
indecent assault, lewd and libidinous practices, and
shameless indecency’3.

If an offence were committed under these provisions,
the Act provided for children to be removed to a
“place of safety”. Section 110(1) defined this as “any
remand home, poor house, or police station, or any
hospital, surgery, or any other suitable place, the
occupier of which is willing temporarily to receive a
child or young person”. Section 47 stated that a
justice of the peace could issue a warrant authorising
a police constable to search for and remove a child, if
he or she suspected that:

m a child was being assaulted, ill-treated or neglected
in a manner likely to cause him or her unnecessary
suffering or injury to health; or

m a so-called “Schedule 1" offence was being
committed against the child. A Schedule 1
offence covered:

- any offence under the Criminal Law Amendment
Act 1885;

- incest;

- any offence under sections 12, 13, 14, 15, 22
and 33 of the 1937 Act; and

- any other offence involving bodily injury to a
child or young person'4,

To protect children in the long term, juvenile courts
had the power to order alternative care for children
who needed “care and protection”, which was
defined by section 65'5.

Furthermore, provision existed under The Children
Act 194816 for those children who were orphaned or
deserted, but who weren’t the victims of an offence.
Section 1 provided that local authorities had a duty
to put a child under 17 into care in the interests of
its welfare if it appeared that:
m the child had neither parent nor guardian;
m the child had been abandoned by parents
or guardians; or
m the parents or guardians were unable, due to
mental, physical or other incapacity, to provide
for the child’s proper accommodation,
maintenance and upbringing.

[1981] AC 394 at 404, [1980] 3 All ER 899 at 902, per Lord Diplock
We discuss the issue of corporal punishment later in this chapter

S

Indeed, it has been held that the equivalent English provision was not intended to deal with spiritual or emotional needs. See R v Sheppard

=

a

Sexual offences were contained in various statutes and existed in the common law, and a number of them were consolidated under the terms
of the Criminal Law (Consolidation) (Scotland) Act 1995 (c. 39), and latterly the Sexual Offences Act 2003, and the Protection of Children and
Prevention of Sexual Offences (Scotland) Act 2005. It is worth noting, however, that Scots Law failed to recognise male rape - instead, any
sexual act against a boy was, and is, tried under indecent assault, a form of aggravated assault. This position is currently under review by the
Scottish Government.

Schedule 1 of the 1937 Act was repealed by Schedule 10 of the Criminal Procedure (Scotland) Act 1975. Replaced by Schedule 1 of that Act
Children and young people coming under the definition if they had no parent or guardian, if the parent or guardian was "unfit", if they were
falling into bad associations, being exposed to moral danger or beyond control. Section 65 was repealed by Schedule 9 of the Social Work
(Scotland) Act 1968 c.49

c.43. later repealed by the Social Work (Scotland) Act 1968



At this general level, therefore, it seems clear

there was at least some basis in law for adequately
protecting children and young people. For example,
section 49 of the 1937 Act further developed the
principle of unsuitable carers, by stating that courts
had to take account of a child or young person’s
welfare and, if appropriate, take steps to remove
them from “undesirable surroundings”. This suggests
the law protected children and young people from
those who had charge or control over them'7. But it
seems more likely that the law was geared towards
shielding them from the dangers of their own abusive
household, the implication being that, once a child or
young person was removed to a “place of safety”
they would be free from the risk of harm.

Section 2: How laws provided for
residential schools

This section considers:
m What was in place for residential
(approved) schools?
m How were approved schools run?
m How were pupils treated in approved schools?
- Education, discipline and punishment
- Health and safety
- Inspections and record-keeping

What was in place for residential
(approved) schools?

Firstly, it's important to establish what the term
“residential school” means.

Chapter 2: The Regulatory Framework

The state recognised as early as 1854 that children
and young people could be sent to certain types of
schools by order of a court. However, until 1933 these
schools were divided into two types: reformatory and
industrial. Reformatory schools dealt with delinquents
while industrial schools were charged with turning
destitute children into respectable and useful
citizens'8. Not until The Children and Young Persons
(Scotland) Act 193219 (we call this the 1932 Act from
here on) was this distinction abolished, and the term
“approved school” given to them all20. Generally
speaking, the function of such schools was to provide
education and training on a residential basis for
children and young people not aged more than 16 on
committal, who had been sent to them by the courts
because they had committed an offence or were in
need of care or protection?'. School managers could
apply to the Scottish Education Department (SED) to
approve the school to care for the children. The SED,
after making such enquiries as they saw fit, could
approve the school for such a purpose and issue a
certificate of approval to the managers22.

Five years later these provisions were consolidated
by The Children and Young Persons (Scotland) Act
1937. Section 6123 preserved a court’s right to send
to an approved school?4 any child or young person
found guilty of an offence, and section 6225 gave
the Secretary of State more powers to send some
juvenile offenders — for example, those detained
in a Borstal institution26 - to approved schools.
Children and young people could be brought
before a court by an education authority??,
constable, or authorised person28, or even a
parent orguardian29. And if the court felt they

3

®

with agenda for 18/12/1970
Y c47

8

R

8

This is the definition given to the term "guardianship” in s110(1) of the 1937 Act
This information is taken from the S.E.D. Memorandum "Approved Schools in Scotland: Social Work, Scotland Vote" (Class VI, 22). Circulated

Essentially a school approved by the Secretary of State for the purposes of the Act

Memorandum "Approved Schools in Scotland: Social Work, Scotland Vote" (Class VI, 22). Circulated with agenda for 18/12/1970

The Children and Young Persons (Scotland) Act 1932, Schedule 1, paragraph 1

Repealed by Schedule 9 of the Social Work (Scotland) Act 1968 .49

Finding definition in s110(1) as "a school approved by the Scottish Education Department under section eighty-three of this Act"

As amended by the Criminal Justice (Scotland) Act 1949, the Social Work (Scotland) Act 1968, and the Criminal Procedure (Scotland) Act 1995
Meaning "an institution established under Part | of the Prevention of Crime Act 1908, ¢.59" - Children and Young Persons (Scotland) Act 1937,

s110(1). Section 62 as amended by the Criminal Justice (Scotland) Act 1949

N

Later "local authority" under the Children Act 1948

3

B

Children and Young Persons (Scotland) Act 1937, s66 (later repealed by the Social Work (Scotland) Act 1968, Schedule 9)
ibid s68 (later repealed by the Social Work (Scotland) Act 1968, Schedule 9)
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needed “care and protection”30 it could order
them to be placed in an approved school3'.

The court or SED was responsible, where practicable,

for choosing a school, depending on the child’s

religion. Indeed the SED could choose a school based

on several factors. These included:

m the child’s religion;

m what kind of education and training the school
provided;

m where the school was located; and
anything else that they thought would make sure
the child was sent to a school appropriate to his
or her case32.

How were approved schools run?

As with the 1932 Act, the managers of a school
intended for the residential education and training

of children and young people could apply to the SED
for approval under the 1937 Act. The SED would make
such enquiries as they saw fit and could issue a
certificate of approval to the managers33.

The managers tended to be the education authority
or joint committee representing two or more
education authorities, or other “persons for the time
being having the management or control” of a
school34. However, although the education authorities
did have a role to play — for example, under section
8435 of the 1937 Act, they were responsible for
providing approved schools if more accommodation

was needed - in practice, they managed a small
minority of schools. The rest were administered by
voluntary organisations3s.

Regardless of the type of management, the general
principles of administration were similar. Schedule 2
of the 1937 Act37 set out how the schools should be
administered and how children should be treateds3s.
Firstly, it gave the SED power to make additional rules
for management and discipline at approved schools
under paragraph 1(1), but crucially allowed schools a
wide margin for manoeuvre by stating that different
rules could be made “as respects different schools or
classes of schools”39.

Furthermore, the Schedule allowed school managers
to make supplementary rules for managing and
discipline in an approved school, but only with the
SED’s approval4o. Lastly, the management was given
significant responsibility over the children in the
school’s care by vesting in them the same legal rights
and powers as a parent4.

However, it was the supplementary rules introduced
under the 1932 Act? that in fact provided the
backbone for day-to-day regulation of approved
schools in Scotland until 196143. This set of regulations
— the Children and Young Persons (Scotland) Care and
Training Regulations 193344 (we call these the 1933
regulations from here on) — governed how approved
schools were managed during the first 11 years of
our review period.

8

ibid s65. See n15 above
ibid s66

5

®

ibid s110(1)
Repealed by the Social Work (Scotland) Act 1968, Schedule 9

&

&

ibid s85 (1). Later repealed by the Social Work (Scotland) Act 1968, Schedule 9
ibid s83. Later repealed by the Social Work (Scotland) Act 1968, Schedule 9

See S.E.D. Memorandum "Approved Schools in Scotland: Social Work, Scotland Vote" (Class VI, 22). Circulated with agenda for 18/12/1970. By

the end of the 1960s only three from a total of 27 approved schools in Scotland were managed by an education authority (Glasgow
Corporation). Although it should be noted that in both cases under s107 of the 1937 Act, sums could be paid from the exchequer on stated

conditions towards the expenses of managers of an approved school
Schedule 2 later repealed by Schedule 9 of the Social Work (Scotland) Act 1968
Children and Young Persons (Scotland) Act 1937, s85. Repealed by the Social Work (Scotland) Act 1968, Schedule 9

8

8

ibid Schedule 2, paragraph 1(1)
ibid Schedule 2, paragraph 1(2)

N
8

2

ibid Schedule 2, Paragraph 12(1), which went on to say: "provided that, where a person out on licence or under supervision from an approved

school is lawfully living with his parents or either of them, the said rights may be exercisable by the parents [or parent]...but it shall be the duty
of any such parent so to exercise those rights and powers as to assist the managers to exercise control over him"

N
[

&

Rules 1961 (SI 1961/2243)

2
£

Made in accordance with Paragraph 8(1) of the First Schedule to the 1932 Act
It wasn't until 1961 that paragraph 1(1) of Schedule 2 and s83 of the 1937 Act were invoked to introduce the Approved Schools (Scotland)

S1 1933/1006. Revoked by the Approved Schools (Scotland) Rules 1961 (SI 1961/2243)



Under these regulations, the SED retained some
control over the management. Paragraph 1 provided
that each manager’s name and address had to be sent
to the Department, who could appoint additional
managers if they felt it necessary. The provisions also
required managers — or a committee of managers —
to meet as often as needed “for the efficient
management of the school”45. Frustratingly this
phrase wasn’t defined, but at least shows the
beginnings of a monitoring function for managers
of approved schools. This was further highlighted in
the requirement that managers carry out school visits
from time to time46 (although, again, the scope and
purpose of this requirement wasn't fully explained).
Indeed, the overall responsibility of the management
was clear: although headmasters and headmistresses
were responsible — admittedly, to the managers - for
overall conduct and discipline in school, it was the
managers who had the power to appoint and dismiss
staff, subject to the SED approving qualifications4’.

It seems fair to say that the 1933 regulations,
introduced at the dawn of the approved school era,
did little to promote the need for school managers
to fulfil a welfare-orientated role. It wasn’t until
the rules were revoked in 1961 that a shift took
place towards regulating schools in more specific
ways. The change occurred under the Approved
Schools (Scotland) Rules 196148 (which are called the
1961 rules from here on).

The 1933 regulations had introduced the requirement
for the SED to have details of each manager4s. The
1961 rules maintained this; paragraph 2(1) set down
guidelines for managers visiting schools:

“The Managers, or a Committee consisting of not less
than four of them shall normally meet not less often
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than once a month. They shall arrange for the school
to be visited by one or more of their number at least
once a month, and more frequently if circumstances
appear to warrant it, to ensure that the conditions of
the school and the welfare, development and
rehabilitation of the pupils under their care are
satisfactory. The visiting Manager shall sign the log
book and may enter such observations as he sees fit."”

Under the 1961 rules, the management of approved
schools was to be “in the interests of the welfare,
development and rehabilitation of the pupils”50.

Not only should visiting managers take the
opportunity to speak to individual pupils5', but
they should also discuss with the headmaster any
complaint that a pupil made52.

Furthermore, managers of approved schools were
now subject to tighter guidelines. Before, they had to
make “periodic” visits; now they had to visit at least
once a month to ensure the satisfactory welfare and
development of the children and young people under
their care. And, while managers still had the right to
hire and fire staff53, a full report on the circumstances
of a dismissal had to be sent to the Secretary of State
if it was because of the “character or conduct” of a
member of staff>4.

However, it's worth noting that, while the 1961 rules
applied to all approved schools in principle, the
Secretary of State still had the right to waive any
provision as he saw fit55, effectively meaning that
parts of the regulations didn’t have to apply to all
schools in all circumstances. This is an important
power and raises more questions about what
authority the Secretary of State had over how
approved schools were managed.

&

“ jbid
ibid paragraph 7

=
g

s
&

Approved Schools (Scotland) Amendment Rules 1963 (SI 1963/1756)

&
&

8

ibid, paragraph 4
ibid, paragraph 2(1)
ibid, paragraph 2(4)

g

g

ibid, paragraph 10(3)

Approved Schools (Scotland) Rules 1961 (SI 1961/2243), paragraph 1

ibid, paragraph 10(2), subject to s81 of the Education (Scotland) Act 1946

Children and Young Persons (Scotland) Care and Training Regulations 1933 (SI 1933/1006), paragraph 2

S1 1961/2243. Brought in under the Children and Young Persons (Scotland) Act 1937, s83 and Schedule 2, paragraph 1(1). Amended by the

ibid, paragraph 51. Such a provision was also found in the 1933 regulations, paragraph 26
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Under the 1937 Act®6, the Secretary of State could
order that pupils be discharged, transferred to
another school, or placed in the community on
licence’. But if the SED was dissatisfied with the
condition of an approved school or how it was being
run, its only legal remedy was to withdraw the
school’s certificate of approval, under section 83 (2)
of the 1937 Act38. This was the case until 1963, when
the Criminal Justice (Scotland) Act 196359 introduced
wider directions for how approved schools should
be managed.

The 1963 Act retained the right to withdraw a school’s

certificate of approvalé® and order a pupil’s releases’.

Under section 21(1) of the Act the Secretary of State

could consider an approved school’s:

m premises and equipment;

® number and grades of staff; and

® education, training and welfare of the children
under the managers’ care.

If he felt any of these weren’t adequate or suitable he
could give managers whatever directions he felt were
needed to achieve the proper standard.

Section 22 further allowed the Secretary of State

to regulate the constitution and proceedings of the
school managers, and to appoint new managers. This
seems a significant increase in the power available
to the Secretary of State, and perhaps indicates a
shift in the 1960s towards clearer regulation aimed
at improving how the management of schools was
monitored.

How were pupils treated in approved schools?

Education, discipline and punishment

As already noted, pupils at approved schools could
be young offenders ordered there by a courté2 or
transferred by the Secretary of States3; or people
considered to be “in need of care and protection”64.

There is no doubt that children from such different
backgrounds were, in practice, placed together — and
questions arise as to whether this was appropriate to
their educational and welfare needs. But in terms of
the legal framework it is clear that the SED had at
least some responsibility to place pupils in a school
suited to their needs. As mentioned earlier, not only
was the religious persuasion of the child or young
person relevantss, the schools could be classified
depending on the pupils’ age, the location, the
character of the education and training, or what
was considered appropriate to individual pupils’
cases. However, it should be noted that this provision
was generally classified as a power available to the
Department, rather than a legal duty requiring it

to actb6.

Regardless of how children were placed, and who
with, we clearly need to identify what framework
was in place to properly treat pupils once they were
in approved schools.

As noted earlier Paragraph 12 of the second Schedule
to the 1937 Act gave school managers certain parental
rights, and subsection (2) stated that managers were
obliged to clothe, maintain and educate the children

&

Paragraphs 6(2) and 9 of the second Schedule
Essentially a form of probation
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and the Criminal Procedure (Scotland) Act 1995
ibid s65. See n15 above
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in M v Hendron 2005 SLT 1122

ibid, s72(2). Repealed by the Social Work (Scotland) Act 1968, Schedule 9
This was similar to the argument put forward by counsel for the Lord Advocate (as modern representative for the SED)

Or indeed if they considered its continuance as an approved school unnecessary. Section 83 was repealed by Schedule 9 of the Social Work

Criminal Justice (Scotland) Act 1963, s21(2) in accordance with s 83(2) of the Children and Young Persons (Scotland) Act 1937.

Children and Young Persons (Scotland) Act 1937, s61. Repealed by the Social Work (Scotland) Act 1968, Schedule 9
ibid s62, as amended by the Criminal Justice (Scotland) Act 1949, the Social Work (Scotland) Act 1968,



under their care. This educational right was a crucial
component of the overall function of approved
schools. (It also sat alongside the various regulations
set out by the Education (Scotland) Acts6’.) Yet the
1933 regulations put little emphasis on it.

Paragraph 8 of the 1933 regulations (headed
“education, training, etc"”) stated that details of
the education, training, food and timetables of
school routine had to be sent to the SED for
approval “as required”.

This remained the case until the 1961 rules took

effect. These stated that inspectors had to approve:

m the school’s daily routine (for example, getting-up
time, schoolroom instruction and practical training)
“from time to time"¢8; and

m the timetable and syllabus.69

The rules also stated that the school should provide:

m full-time education appropriate to the age, ability
and aptitude of school-age pupils; and

m further education as long as children remained in
the school”70.

However, both the 1933 regulations and 1961 rules
provided extensively for disciplining and punishing
pupils in approved schools.

Under the 1933 regulations, the discipline of the
school was to be maintained by the personal influence
of the headmaster or headmistress, and of the staff.
They had to keep all forms of punishment to a
minimum?’. Punishment would reflect both the
seriousness of the offence and the offender’s
temperament and physical condition?2. Offenders
would lose:

Chapter 2: The Regulatory Framework

m privileges or rewards;
m conduct marks, recreation or freedom; or
m loss of rank’s.

The 1933 regulations stated that any pupil being
punished should be deprived of recreation for no
more than one day at a time74. If isolation was
considered the best method of what was termed
“correction and reform”, this should be:
for no longer than six hours;
® in a room that the regulations stated should be
“safe for the purpose”; and
®m with regular visits and means of communication
with staff7s.

Managers could authorise the principal teacher and
assistant teacher to administer minor punishment7é
for offences committed during an ordinary school-
room lesson. But they weren't to inflict the same
punishment more than once for the same offence?’.

The 1961 rules were almost identical, but included
the extra punishment of not allowing home leave
for pupils who committed a serious offence7s.
Furthermore, they added an important condition
by stating that the Secretary of State’s permission
was needed?”9 for any other forms of punishment,
including corporal punishment (which we

discuss later).

a
N

For example: Although "approved schools" were not within the definition of "school" for the purposes of the Education (Scotland) Acts,

the Acts generally provided that "it shall be the duty of every education authority to secure that there is made for their area adequate
and efficient provision of school education and further education": see the Education (Scotland) Acts 1946 and 1962, s1 (as amended)
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ibid paragraph 21(2)
ibid paragraph 21 (1)
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ibid paragraph 12
ibid paragraph 11
™ jbid

ibid paragraph 13
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ibid paragraph 17
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ibid paragraph 29

Approved Schools (Scotland) Rules 1961 (SI 1961/2243) paragraphs 28 - 30

Although "time to time" is given no definition, Approved Schools (Scotland) Rules 1961 (S| 1961/2243), paragraph 20

Children and Young Persons (Scotland) Care and Training Regulations 1933 (SI 1933/1006), paragraph 11

All other punishment to be administered by the headmaster or headmistress. /bid paragraph 16
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They also expanded, in a separate paragraph, the
detail necessary for using segregation as punishment.
Segregating a pupil for more than 24 hours, or more
than two nights in a row, required written permission
by one of the managers and a report to the SEDg0,
Further requiring the Secretary of State’s approval,
which marked an increased role, was the obligation to
obtain permission to use part of a school as a special
section for abnormally unruly pupils.

This meant that:

® no pupil could be transferred to such a section
without the Secretary of State’s authority; and

m the rules on managing and running an approved
school were to be applied, unless otherwise stated,
to the special sectionss’.

It should be noted that although the review is to
consider what may have allowed children and young
people to suffer abuse in a specific8? period, it has to
be seen within the culture of what was regarded at
the time as acceptable punishment.

So, while the 1937 Act made it an offence for any
child or young person to suffer an assault at the
hands of a parent or carer,83 it also gave parents the

right to chastise84. This right passed on to school
managers when they assumed parental rights under
the Second Schedule to the Act8s. At this time,
people accepted corporal punishment as
fundamentally important in maintaining discipline
to educate youngsters properly. The right of
schoolteachers to physically chastise children was
normally viewed as independent of the parents’
rightgé: “reasonable chastisement”87 of a child by

a teacher was not considered an actionable assault
unless the punishment was excessive or involved an
improper instrumentse,

As a result, the 1933 regulations and 1961 rules both
allowed corporal punishment in approved schools.
The 1933 regulations stated that only a “light tawse”
(a leather strap) could be used for corporal
punishment. Paragraph 14 stated that:
®m a cane or any form of cuffing or striking was
forbidden;
m corporal punishment should rarely be imposed
on girls; and
m the medical officer's consent was needed before
punishment was inflicted on a boy or girl who
showed any sign of physical or mental weakness8d.

©
8

ibid paragraph 33
ibid paragraph 34

*
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The law still avoids any specific definition of child "abuse" or neglect, other than the partial definition of child cruelty that appears in the

Children and Young Persons (Scotland) Act 1937, and which is primarily concerned with physical injury. The extent to which modern child
protection law has developed its understanding of child cruelty can be seen in the guidelines that are available to agencies working with
children throughout Scotland. See Alison Clelland and Elaine Sutherland in the Stair Memorial Encyclopaedia The Laws of Scotland: Child and

Family Law, para 275 onwards
Children and Young Persons (Scotland) Act 1937, s12 (1)
ibid (section 12 (7)).
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vested in them" - CYP(S)A 1937, Schedule 2, paragraph 12 (1)
Although an analogous right - see McShane v Paton 1922 JC 26
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"[A]ll rights and powers exercisable by law by a parent shall as respects any person under the care of the managers of an approved school be
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What amounts to "reasonable" has long been debated by the courts. See, e.g. Cowie v Tudhope 1987 GWD 12-395; B v Harris 1990 SLT 208;
Peebles v MacPhail 1990 SLT 245. The European Court of Human Rights saw a potential link between the right to physically chastise a child and
what constituted abuse, and found the law lacking in this area: A v UK 1998 Fam LR 118, [1998] EHRLR 82; 1998-VI; 27 EHRR 611. The Scottish
Parliament introduced legislation that has limited the parental right of chastisement, while not abolishing it - Criminal Justice (Scotland) Act
2003 (asp 7), s 51(1)

This was the case right up until, and including, the Education (Scotland) Act 1980. As a result of the decision in Campbell v Cosans (1982) 4
EHRR 293, subsequent amendments to the Act (see s40A) provided that the former right of teachers to administer corporal punishment was no
longer justified, although it was specifically stated not to be an offence if in pursuance of a right exercisable by a member of staff by virtue of
his position as such; if the punishment given were held to be excessive or improper, then an offence would still be committed. Not until the
Standards in Scotland's Schools etc Act 2000, s16 was the right to administer corporal punishment deemed unjustifiable in any circumstances.
See The Stair Memorial Encyclopaedia, Vol. 8: Education

Children and Young Persons (Scotland) Care and Training Regulations 1933 (SI 1933/1006), paragraph 11. The role of the medical officer was, it
is suggested, a crucial one and will be considered in the section on "Health and Safety"



Paragraph 15 detailed the punishments:
“In girls’ schools corporal punishment may be
inflicted only on the hands and the number of
strokes shall not exceed three in all on any one
occasion. In boys’ schools corporal punishment may
be inflicted only on the hands or on the posterior
over ordinary cloth trousers, and the number of
strokes shall not exceed on any one occasion:
(a) for boys under 14 years of age: two strokes
on each hand, or four strokes on the posterior
over ordinary cloth trousers;
(b) for boys who have attained the age of 14
years: three strokes on each hand, or six strokes
on the posterior over ordinary cloth trousers.”

The principal teacher could punish only boys, not
exceeding three strokes on the hands for an offence
committed during an ordinary lesson. Otherwise the
headmaster or headmistress should administer all
punishment. Again, no punishment could be
inflicted more than once for the same offence?!.

The guidance on this area of discipline for the first
11 years of our review period was, therefore, quite
specific and detailed. It continued almost identically
under the 1961 rules.

Curiously, however, paragraph 17 of the 1933
regulations stated that no child should receive
corporal punishment in the presence of other children
- but didn't stipulate who else should be present. This
seems a clear gap in the efficient regulation of
approved schools at the time — and was picked up by
the 1961 rules. Paragraph 31 of these rules stated that
an adult witness must be present if the punishment
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wasn't carried out in the presence of a class in a
schoolroom.92 The 1961 rules also stated clearly that
anyone who broke the rules in this area could be
dismissed or subject to other disciplinary action93 —
something the 1933 regulations didn’t contain.

The 1961 rules therefore recognised an apparent need
to monitor more efficiently the way in which corporal
punishment was administered in approved schools.
They did this by incorporating the basic rules from
the 1933 regulations, but more clearly, with more
certainty and clarity — and, we suggest, with some
important additions.

So, except for a few crucial items that we've outlined,
the 1933 regulations and 1961 rules both laid down
an almost identical framework as guidance on
corporal punishment. Both also recognised it was
vital to keep a punishment book as a monitoring
device. The 1933 regulations require the headmaster
or headmistress to detail, in the punishment book, all
punishments, including those given in the schoolroom.
The details had to include the:
m date of punishment;
m offender’s name and age;
® nature of the offence;
B name of the officer who administered
the punishment;
® nature of the punishment (and in the case of
corporal punishment, its exact amount); and
m medical officer’s observations, if any.%4

The 1961 rules replicated these, but added that
any witness to corporal punishment should also
be noted down.%5
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ibid paragraph 16.

ibid paragraph 17

Approved Schools (Scotland) Rules 1961 (SI 1961/2243) paragraph 31
ibid

2

8

8

©
2

©
&

Children and Young Persons (Scotland) Care and Training Regulations 1933 (SI 1933/1006), paragraph 18
Approved Schools (Scotland) Rules 1961 (SI 1961/2243) paragraph 32 (2)
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It's notable that the 1933 regulations’ requirement
to enter all punishments into the book was replaced
in the 1961 rules. These stated that it was necessary
to enter only “particulars of each occasion on which
home leave is stopped or corporal punishment
inflicted”. They also stipulated that any teacher
who inflicted corporal punishment, under the
conditions that were allowed, should report the
punishment to the headmaster to be entered in

the punishment book.%

Health and safety

The laws on maintaining health and safety of pupils
in approved schools changed little between 1950 and
1968. Under the 1937 Act (paragraph 12 (2) of the
Second Schedule), school managers had to provide for
the clothing and maintenance of pupils in their care.
Paragraph 4 allowed pupils who needed medical
attention to be sent to and kept in a hospital, home
or other institution where they could receive the
necessary attention9’.

The 1933 regulations (paragraphs 6-9) and 1961 rules
(paragraphs 3-6) both placed strict requirements on
those responsible for ensuring that schools were
properly managed. They laid down the following:

m School buildings had to be maintained in a
satisfactory condition, which covered lighting,
heating, ventilation, cleanliness, sanitary
arrangements and fire-safetyos.

m School buildings had to provide adequate
accommodation both for residential and
teaching needs®.

® Managers were responsible for consulting the
local fire authority about “suitable and necessary”

fire precautions’00,

m The Secretary of State had to approve the
instructions to be followed if a fire broke out and
“frequent/regular” fire drills had to take placeo!.

m The number of pupils in a school was not to exceed
the number specified by the Secretary of State or
SED. (The 1933 regulations stated “save in
exceptional circumstances”; this was removed by
the 1961 rules02,)

The 1961 rules provided more thoroughly for pupils’

welfare. Under the heading “Care of Pupils”, they

stated that schools should provide each pupil with:

®m aseparate bed in a room with sufficient
ventilation;

suitable clothing; and

a diet of “sufficient, varied, wholesome and
appetising food...adequate for the maintenance
of health”.

Managers were to draw up the diets after consulting
the headmaster and the medical officer and they
had to be approved by an inspector03. Schools

could not withhold a meal from a pupil as a form

of punishment’04. The 1933 regulations contained
nothing like this.

The rules and regulations also covered pupils’ dental
hygiene. Under the 1933 regulations, schools had to
arrange for a dentist to examine each pupil when
they were admitted, and at least once a year after
that'05. The 1961 rules tightened this to examinations
at least every six months, using the School Health
Service or the general dental service provided under
the National Health Service (Scotland) Act 1947.106
Both sets of regulations required schools to keep a
record of inspection and treatment.

©
8

ibid paragraph 32 (1)
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And that person, while so detained, was for the purposes of the Act deemed to be under the care of the managers of the school, and for the

purposes of s10 of the Mental Deficiency and Lunacy (Scotland) Act 1913 - later s71 of the Mental Health (Scotland) Act 1960" as inserted by
Schedule 4 of the Mental Health (Scotland) Act 1960 - deemed to be detained in the school: Children and Young Persons (Scotland) Act 1937,

c.37, Schedule 2 paragraph 4

SI 1933/1006 paragraph 6 (1), and SI 1961/2243 paragraph 3
* jbid

1 S| 1933/1006 paragraph 7, and SI 1961/2243 paragraph 4

" jbid

122 S| 1933/1006 paragraph 8, and SI 1961/2243 paragraph 5

12 S| 1961/2243 paragraphs 18 and 19

' jbid paragraph 19 (1)

195 51 1933/1006 paragraph 21

1% S| 1961/2243 paragraph 42
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Arguably, however, it was the medical officer’s
role’07 that provided the most significant monitoring
function affecting pupils’ health and safety at
approved schools during this period. These officers
were required under the 1933 regulations (paragraph
20), which said their duties should include:
m a thorough medical examination of every
pupil when admitted to and shortly before
leaving school;
m a quarterly routine inspection of every pupil;
m treating the pupils as required; and
m giving advice on dietary and general hygiene.

The 1961 rules repeated these, but added a further
crucial requirement that — as well as inspecting each
pupil every quarter — the officer should visit the
school at least once each week108,

Both the 1933 regulations and the 1961 rules required
the medical officer to keep whatever records were
needed and inform the managers about the school’s
health.109 The 1961 rules stated that the medical
officers should also provide whatever reports and
certificates “as the Managers may require”.110

However, perhaps most significant was the
requirement under the two sets of rules and
regulations that the medical officer should examine
the punishment book at each visit and draw the
managers’ attention to any apparent case of excessive
punishment.'"! This highlights an interesting and
important supervisory responsibility that medical
officers were given — and one that required a joint
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effort with managers to uphold pupils’ welfare.
Whether, of course, the practice met the principle is
something we discuss elsewhere in the report.

Inspections and record-keeping

In considering what other inspection procedures
approved schools were subject to, it is necessary to
examine parts of the 1937 Act.

In general, section 106 provided for the powers of the
Secretary of State and the SED to appoint inspectors:
“(1) The Secretary of State and the Scottish
Education Department may, for the purposes
of their respective powers and duties under the
enactments relating to children and young persons,
appoint such number of inspectors as the Treasury
may approve and may pay to the persons
respectively appointed by them such remuneration
and allowances...and the Department may
authorise or require any of His Majesty's Inspectors
of Schools to exercise any power or perform any
duty which might be exercised or performed
by an inspector appointed in pursuance of
this section.”112

The SED, through their inspectors, had a specific
duty’’3 to review the progress of pupils detained in
approved schools, with a view to ensuring that they
were placed out on licence as soon as they were fit to
be’14. The 1933 regulations and 1961 rules expanded
these inspection powers.

7 Given no definition under the 1933 regulations, but defined in the 1961 rules as "the medical practitioner appointed under Rule 40" - SI

1961/2243 paragraph 53 (1)
% jbid paragraph 40 (d)
1% S| 1933/1006 paragraph 20; SI 1961/2243 paragraph 40
0 S| 1961/2243 paragraph 40 (g)
"1 S] 1933/1006 paragraph 20; Sl 1961/2243 paragraph 40

"2 ¢.37, s106(1). In general, the Education (Scotland) Acts provided for inspection procedures as well. Although approved schools were not within
the definition of "school" for the purposes of the Acts, "educational establishments" (including residential institutions conducted under
endowment schemes) were within its remit and schools providing boarding for children were also covered. Thus, for example, the Education
(Scotland) Act 1962, s67 (restating the same principle contained in the Education (Scotland) Act 1946 as amended) determined that it was "the
duty of the Secretary of State to cause inspection to be made of any educational establishment". This duty of inspection was replaced with a
discretionary power under amendments made by s11 of the Education (Scotland) Act 1969. This remains the position to the present day, for

example recognised in s66(1) of the Education (Scotland) Act 1980

"2 As recognised by counsel for the Lord Advocate (as modern representative for the SED) in M v Hendron 2005 SLT 1122
"4 Children and Young Persons (Scotland) Act 1937, c.37, Schedule 2 paragraph 6 (2)
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Under the 1933 regulations'’s, approved schools had
to be open at all times to inspection by His Majesty’s
Inspector of Schools or by any officer that the SED
appointed to carry out an inspection. School records
had to be available for examination, and inspectors
could note in the log book any visit paid to the school
and any details that needed attention”.116

The 1961 rules continued these general powers of
inspection, but with an important addition: managers
had to have arrangements available for inspectors to
interview staff and pupils.17

This was a relatively minor but still significant increase
in authority. Furthermore, the managers themselves
were placed under a duty to visit the school at least
once a month (as opposed to merely “periodically”
under the 1933 regulations''8). They had to make sure
that school conditions and the pupils’ welfare,
development and rehabilitation were satisfactory19.
This shift towards a more welfare-oriented system of
regulating schools was also evident in a requirement
that inspection visits had to be signed in the log book
and any remarks noted120.

In addition to the various monitoring duties given to
inspectors and managers, the rules and regulations
also recognised the need to allow forms of
communication with parents and guardians.

The 1933 regulations stated that pupils were allowed
letters and visits from parents or guardians at
“reasonable intervals” that managers could decide.
These “privileges” could be suspended if they
interfered with school discipline, although any
suspension had to be noted in the log book?21.

The 1961 rules echoed these provisions'22, but they
attached more importance to letters as means of
communication. They stated that pupils could receive
letters, but added that pupils should be actively
encouraged to write to their parents at least once a
week123, Every letter to or from a pupil could be read
by a member of staff delegated by the headmaster,
and withheld if appropriate (although the facts and
circumstances of any letter withheld had to be noted
in the log book, and the letter kept for at least a
year).124 Importantly however, schools could not
withhold a letter to a school manager, the Secretary
of State or any of his officers or departments.125

It can therefore be argued that writing letters and
receiving visits played a small but important part in
allowing people other than inspectors or managers to
monitor pupils in approved schools.

The 1933 regulations and 1961 rules included
additional requirements on schools to keep records.
Under the 1933 regulations, headmasters and
headmistresses had to keep whatever records as may
be required. These included (under paragraph 23):
m a general record of all pupils admitted, licensed
and discharged;
m individual records of pupils under the care of
the managers;
® a log book, recording:
- any written report on the school communicated
to the managers;
- visits of any managers; and
- all events connected with the school that
"deserve to be recorded”;
B a punishment book’26; and
B a separate register of pupils attending the
school to be taught.

s Introduced under the Children and Young Persons (Scotland) Act 1932, c.47

6 S| 1933/1006 paragraph 24
7S] 1961/2243 paragraph 48
8 S] 1933/1006 paragraph 2

9 S| 1961/2243 paragraph 2 (1)
2 jbid

21 51 1933/1006 paragraph 19.
122 S| 1961/2243 paragraph 36

2 jbid paragraph 35. For this purpose postage stamps were to be provided free, once a week, by the managers

2 jbid
2 jbid
% See also SI 1933/1006 paragraph 18



The 1961 rules incorporated these requirements but,
notably, also required schools to keep “an adequate
record” of each pupil’s progress, and a record of every
time a pupil absconded from the school'?7. In
addition:
m the records had to be available to managers at
all times;
m the log book had to be presented at every
management meeting; and
m the chairman had to certify that he had read items
recorded since the last meeting'2s.

This increase in responsibility under the 1961 rules
shows more recognition of the importance of record
keeping and its role in monitoring. Indeed, all returns
called for by the Secretary of State were to be duly
made and managers had to arrange to keep all
necessary records'29.

Section 3: How the law provided for
children’s homes

This section of the report considers:

m Local authority homes

m Voluntary homes

m How local authority and voluntary homes were
managed and administered

m How pupils were treated in local authority and
voluntary homes
- Education, discipline and punishment
- Health and safety
- Inspections and record-keeping

As seen earlier, the legislation provided an obvious
definition for “residential schools” — namely approved
schools — but it's less clear what the term “children’s
homes” meant. For the purposes of this review, the
term will be seen to cover both homes provided by
local authorities for children in their care, and homes
helped by voluntary contributions.
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However, other institutions existed to care for children
with mental defects or physical disabilities, and the
question also arises as to how “remand homes” were
regulated (that is, institutions created to provide
accommodation and care specifically for juvenile
delinquents).

The review’s approach has therefore been, firstly, to

examine local authority and voluntary homes — how

they were provided, maintained and regulated — and
then to consider other types of institution providing

residential care for children during this period.

Local authority homes

The 1937 Act played a part in properly regulating
children’s homes between 1950 and 1968, but it was
the Children Act 1948730 (which we call the 1948 Act
from here on) which proved most crucial in laying the
framework for guidance in this area.

The 1948 Act amended parts of the 1937 Act, but its
most significant role was in formalising child services
and for the first time creating specific duties owed
to children'31. As we have seen, local authorities had a
duty to take orphaned or deserted children in their
area into care’3?, and could assume significant
parental rights for children in their care’33. The Act
ensured there was no overlap with any similar rights
that those in charge of approved schools might
assume. Therefore if any child under the care of a
local authority became the subject of an approved
school order, the parental rights that the local
authority had would cease and would be transferred
to the body in charge of the approved school'34. The
1948 Act also provided that any children out on
licence or in local authority care with the consent of
the managers of an approved school would still be
considered under the managers’ care’3s.

12751 1961/2243 paragraph 11(1)(b) and (f). The details to be shown in the punishment book were outlined under paragraph 32

% jbid paragraph 11(3)
2 jbid paragraph 49
% ¢.43. Later repealed by the Social Work (Scotland) Act 1968

131 "child" being generally defined under the Act as a person under the age of eighteen: the Children Act 1948, c.43, s59
32 This chiefly applied to children under the age of seventeen: the Children Act 1948, c.43, s1

3 |bid s2
3 jbid s6(3)(a)
35 And therefore still within the terms of the 1937 Act. Ibid s6(4)
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Part Il of the 1948 Act covered:

m local authorities’ powers over and duties towards
children they took into care under section 1 of
the Act; and

m children placed in their care by order of court
under the 1937 Act.

It placed a general duty on local authorities to use
their powers in a way that furthered the children’s
best interests, and to give them the opportunity to
develop their character and abilities.'36

In addition to these welfare principles, section 15 of
the 1948 Act made it a duty for local authorities to
provide homes to accommodate children in their care.
This included separate accommodation, for
temporarily receiving children, with facilities necessary
for "observation of their physical and mental
condition”137. However, if a local authority was unable
to provide this accommodation itself, it could
discharge its obligation under the 1948 Act in a
number of ways. It could:
® arrange with another local authority to

provide homes'3s;

board the child out'39; or

place the child in a voluntary home where

managers were willing to receive the child40.

This was still an important responsibility, introduced
under the 1948 Act, and was bolstered by the power
given to the Secretary of State to make regulations
about how local authorities should carry out their
functions and run the homes, and for securing the
welfare of the children in the homes'4'. In particular,
these regulations could impose requirements covering
accommodation, health, facilities that catered for
children’s religion, and the appointment of staff142.

The Secretary of State also had the power to serve a
notice on the local authority not to use a property as
a home if he considered that the property was
unsuitable or not being run in line with the
regulations made by him143,

It's worth noting that local authorities’ powers

to promote children’s welfare were confined to

caring for:

m the children they received into care under the
1948 Act; and

m children committed to their care by a court order
under the 1937 Act.

This remained the position until the Children and
Young Persons Act 1963144, which extended local
authorities’ powers. Section 1 stated that every local
authority had a duty to make available any advice,
guidance and help needed to promote children’s
welfare. This was aimed at diminishing the need to
put children into care under the 1937 or 1948 Acts,
or bringing them before a juvenile court, by placing
the local authority under a duty to take action while
a child was still in its own home. This duty was the
responsibility of local authorities’ children’s
committees; but in practice it was carried out by
voluntary groups such as the Family Service Units,
Save the Children Fund, Family Welfare Association
and the Women'’s Voluntary Service.

¢ jbid s12(1)

¥ jbid s15(1), (2)
' jbid s15(3)

™ jbid s13(1)(a)

" jbid s13(1)(b). Amendments under Schedule 8 of the Social Work (Scotland) Act 1968 provided: '...at the end of section 13(1) there shall be
inserted the words "and arrangements may be made under this subsection for boarding out a child in Scotland, or for maintaining him in
a residential establishment provided, or the provision of which is secured, or which is registered, under Part IV of the Social Work

(Scotland) Act 1968"".
! jbid s15(4)
2 jbid s15(4)(a) - (d)
% jbid s15(5)
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Voluntary homes

Local authorities had clear duties to provide suitable
accommodation for children who were in their care
for whatever reason'45. As mentioned, one way of

doing this was to put the child in a voluntary home?4s,

For the period of the review, the 1937 Act began to

provide for these. It defined voluntary homes as:
“any home or other institution for the boarding,
care, and maintenance of poor children or young
persons, being a home or other institution
supported wholly or partly by voluntary
contributions” 147,

However, this term didn’t include any institution
or house that the General Board of Control for
Scotland certified under the Mental Deficiency and
Lunacy (Scotland) Act 1913 — unless children were
taken into these but weren’t what this Act termed
“mental defectives” 148

The 1937 Act provided for voluntary homes to be
inspected’49 (which we’ll discuss later), and gave the
Secretary of State an important monitoring function.
He could give any instructions to managers to ensure
children’s welfare if he felt that the management,
accommodation or treatment of children posed a
danger to their welfare’0,

The terms of the 1937 Act largely stayed in force
between 1950 and 1968, although the monitoring
function described was an exception. Section 29(9)
of the 1948 Act replaced it with more extensive
powers. Regulations could now extend to:
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m the accommodation and equipment that
voluntary homes provided;

m medical arrangements for protecting children’s
health; and

m consultation with the Secretary of State on people
applying to take charge of a home'5' (although it’s
worth noting that this consultation wasn’t always
required under the regulations).

The Act stated that a child in local authority care
shouldn’t be placed in a voluntary home if it couldn’t
provide facilities for the child to receive a religious
upbringing in keeping with his or her religion?s2.
Perhaps most importantly, however, the 1948 Act
required that voluntary homes had to be registered
with the Secretary of State’s3. If a home wasn’t
registered — or if a home was to be removed from the
register — the child had to go into the local authority’s
care.’>4 This requirement went hand in hand with
section 16 of the 1948 Act, which gave the local
authority the right (and indeed duty if required by
the Secretary of State or the managers of the home)
to remove children from a voluntary home.

How local authority and voluntary homes
were managed and administered

The 1948 Act allowed for regulations to be made

that covered areas such as how local authority and
voluntary homes were run and maintained, and yet
the first set of regulations to be introduced under this
power didnt occur until 1959. So the question arises
as to what rules governed the day-to-day operation
of such homes before this.

s i.e. whether those children were orphans, deserted, or placed by order of court

¢ The Children Act 1948, c.43, s13(1)(b)

7 The Children and Young Persons (Scotland) Act 1937, s96 (later repealed by the Social Work (Scotland) Act 1968, Sch 9). This reference
was taken to include a reference to a home or other institution supported wholly or partly by endowments, not being a school within
the meaning of the Education (Scotland) Act 1946 - as added by the Children Act 1948, s27

“® jbid. From the words "any institution" to the end of the section was later substituted by the words "any private hospital or residential
home for persons suffering from mental disorder within the meaning of Part Ill of the Mental Health (Scotland) Act 1960" by Schedule

4 of the Mental Health (Scotland) Act 1960

% The Children and Young Persons (Scotland) Act 1937, s98 (later repealed by the Social Work (Scotland) Act 1968, Sch 9)

% jbid s99. Repealed by s29(9) of the Children Act 1948

5" The Children Act 1948, s31(1). The Secretary of State was also empowered to prohibit the appointment of any particular applicant

unless the regulations dispensed with such consultation

2 jbid s16(2). This provision applied to voluntary homes and local authority homes equally, and was carried through to The Administration of

Children's Homes (Scotland) Regulations 1959 SI 1959/834, paragraph 5

= jbid s29(1)
** jbid s29(6)
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The Children (Boarding-Out Etc.) (Scotland) Rules and
Regulations 1947155, covered institutions not classed as
poor houses, remand homes or approved schools156.
So it would have been relied on in relation to the
operation of local authority and voluntary homes.

If a local authority was responsible for a child and
chose not to place it with a foster parent, the rules
generally recognised that the local authority could
place the child in:
® an institution subject to being inspected by the
Secretary of State under the Children and Young
Persons (Scotland) Act 1937 or the Education
(Scotland) Acts; or
® an institution that the Secretary of State had
specially approved in line with these rules
and regulations?s7.

Before placing a child, therefore, local authorities
had fairly wide powers to make sure that the
institution they chose suited the child’s needs best158.
Their powers also meant that that they would be
provided with reasonable facilities for visiting the
institution and satisfying themselves about
arrangements for the child’s welfare159.

Local authority officers had to visit — or arrange a visit
by someone with the right qualifications — every child
within a month of the local authority placing the child
in an institution. Subsequent visits were required at
least once every six months'60. This was reinforced by
what we could argue was the most crucial duty placed
on the local authority: to arrange visits to these
children by members of the authority at least once

a year, with the visiting officer reporting to the local
authority on:

the child’s health, well-being and behaviour;

m the progress of the child’s education; and
any other matters about the child’s welfare that
they felt they should report?6’.

If a local authority took action on one of these

reports, they were required to send a copy of the

report and a note of the action taken to the Secretary

of State. This highlights an important relationship

between the local authority and the Secretary of

State, as a result of which:

® no child could be placed in an institution without
giving consent'6;

® any person could be visited at any time by any
person acting on their behalf63; and

m a local authority — if the Secretary of State asked -
could be required to remove a child from the care
of any institution it was placed in164,

A final requirement ensured that local authorities
should, if asked to do so, send the parents of a child
placed in an institution reports from time to time
about the child’s welfare and progress. And parents
were to be allowed to communicate with the child -
unless the local authority felt this would be against
the child’s best interests’es.

155 51 2146/1947. Made under section 10 of the Poor Law (Scotland) Act 1934, and section 88 (2) of the Children and Young Persons

(Scotland) Act 1937
%6 S| 2146/1947, paragraph 2(1)
7 jbid paragraph 23
*® jbid paragraph 24
* jbid paragraph 26
' jbid paragraph 27
" jbid
' jbid paragraph 29
' jbid paragraph 30
% jbid paragraph 31
' jbid paragraph 33



These 1947 regulations were an important step in
providing for homes, but offered very little detail
on homes’ day-to-day operation. In 1959, however,
a new set of regulations was introduced under the
1948 Act166, known as The Administration of
Children’s Homes (Scotland) Regulations 1959167
(we've called them the 1959 regulations from here
on). Effectively replacing the terms of the 1947
regulations in this specific area, they sought to deal
with the conduct of:

m children’s homes provided by a local authority, and
m voluntary homes.

However, they didn't cover:

® remand homes; or

m voluntary homes that could be inspected by
a government department not covered by the
provisions of the 1937 Act'68 or used solely for
providing holidays of less than one month.

The 1959 regulations — like those introduced for
approved schools — covered areas such as children’s
medical and dental care, standards of sleeping
accommodation, fire precautions, discipline, records,
and information provided to the Secretary of

State. The general standards imposed required the

“administering authority” (defined by the regulations

as the local authority or people carrying on a home'¢9)

to make sure the home was run in ways that secured
the well-being of the children in its care'70. This
involved two important monitoring functions:

m The home had to be visited at least once every
month by what the regulations described as an
"authorised visitor”. This person had to satisfy
themselves that that the home was being run in
line with the regulations and had to enter their
details in the home’s log book'71.
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m The Secretary of State was to be given any
information he required about the home’s
accommodation and staffing arrangements .

Although the administering authority had the power
to appoint someone to be in charge of the home73,
having to consult with the Secretary of State was in
line with the procedures laid down in the 1948 Act!74.
In voluntary homes, the person in charge was to be
responsible to the administering authority for the
home’s conduct, and the authority had to notify the
Secretary of State if the person in charge changed?7s.

How pupils were treated in local authority and
voluntary homes

Education, discipline and punishment

Before examining the rules and regulations governing
discipline and punishment in children’s homes, it's
worth noting that some homes had an additional
educational function.

This applied to homes that included a school which
was a public school, a grant-aided school or an
independent school as defined in the Education
(Scotland) Acts 1939 to 195676, and later 1962. For
these, the 1959 regulations provided that most of the
rules (including those covering visits, supervision by
the medical officer, discipline, punishment and record
keeping'77) “[should] not apply to the part of the
home used as a school” 178,

%6 The Children Act 1948, s15(4) and s31

%7 S| 1959/834. Revoked by the Social Work (Residential Establishments-Child Care) (Scotland) Regulations 1987

'8 That is, Part VI dealing with homes supported by voluntary contributions

16 S| 1959/834 paragraph 21(1)

" jbid paragraph 1

" jbid paragraph 2

2 jbid paragraph 3

%2 jbid paragraph 4

74 The Children Act 1948, s15(4)(d) and s31(1)

75 S1 1959/834 paragraph 16

76 See 9 & 10 Geo. 6, ¢.72, s143, and 4 & 5 Eliz. 2. C. 75, s13(1), sch 1
77 But more specifically: Regulations 2, 6(2), 7, 10, 11, and 13-15

78 S| 1959/834 paragraph 20
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The various Education (Scotland) Acts regulated these
schools and procedures such as inspections and record
keeping'79. There was, therefore, clearly a distinction
between regulating homes in their overall capacity of
caring for children on a residential basis (covered by
the 1959 regulations), and regulating schools within
the home (covered by the various Education
(Scotland) Acts and their corresponding rules and
regulations). Any school that the Education Acts
didn’t cover could still, however, seemingly be
regulated by the 1959 regulations.

The 1959 regulations covered discipline in homes
outside of any school setting. They stated that the
general discipline of the children was to be
maintained “by the personal influence of the person
in charge of the home" 180, Although rather
undefined, this responsibility was still significant. It
required the person in charge to report any case of a
child being punished with abnormal frequency to the
administering authority (the local authority or
whoever ran the home), who then had to arrange
an investigation of the child’s mentality'8.

Any punishment administered to a child had to be
recorded in the log book.182 In general, any
punishment for misconduct could only take the form
of a temporary loss of recreation or privileges'® - with
one exception, corporal punishment. This had a
prominent role in disciplining children in residential
care, and the regulations took account of it.
Therefore:
® administering corporal punishment was permitted
only in “exceptional” circumstances;

m it had to be administered by someone who'd been
given the power to do so by the home’s
administering authority; and

m it had to be in line with whatever rules the
administering authority had laid down for the
form the punishment would take, and any limits to
the punishment’s4,

One final condition covered any child known to have
any physical or mental disability. In such a case the
home’s medical officer had to agree before corporal
punishment could be administered’es.

Health and safety

As noted that the Children Act 1948 (sections

15(4) and 31(1)) provided for regulations that
covered accommodation, equipment and medical
arrangements in local authority and voluntary homes.

The 1959 regulations provided for basic sleeping
arrangements: each child should have a separate bed
in a room with enough ventilation and lighting, and
easy access to suitable and sufficient toilets and
washing facilities'8. The home’s administering
authority had a duty to consult the local fire authority
about fire precautions for the home. Regular fire drills
and practices were required to ensure staff and
children were well versed in the proper evacuation
procedure’®. The administering authority also had to
notify the Secretary of State of any outbreak of fire
that had required children being removed from the
home or from a part of it affected by fire?ss,

7 For example, The Education (Scotland) Act 1946, s61, and later The Education (Scotland) Act 1962 s67. "School" was defined as "an institution
providing primary or secondary education or both" but did not include an approved school within the meaning of the Children and Young
Persons (Scotland) Act 1937: see s143 and s94 respectively. However, although approved schools were not within the definition of "school" for
the purposes of the Acts, "educational establishments" (including residential institutions conducted under endowment schemes) were within its
remit and schools providing boarding for children were also covered. Thus, for example, the Education (Scotland) Act 1962, s58 and s67
(restating the same principles contained in the Education (Scotland) Act 1946 as amended) determined that it was the duty of the education
authority to provide for medical inspection at appropriate intervals of all pupils in educational establishments, and "the duty of the Secretary
of State to cause inspection to be made of any educational establishment". This latter wide duty of inspection was replaced with a
discretionary power under amendments made by s11 of the Education (Scotland) Act 1969. This remains the position to the present day, for

example recognised in s66(1) of the Education (Scotland) Act 1980
'8 S| 1959/834 paragraph 10(1)
' jbid paragraph 10(4)
®2 jbid paragraph 10(3)
s jbid paragraph 10(2)
' jbid paragraph 11

'® jbid paragraph 11(b): the sanction could be given in relation to that child either generally or in respect of a particular occasion

'® jbid paragraph 8
¥ jbid paragraph 9(1) and (2)
'® jbid paragraph 9(3)



On the subject of maintaining children’s health, the
1959 regulations required the home’s administering
authority to arrange for children’s dental care. They
could use the school health service, the general dental
service provided under the National Health Service
(Scotland) Act 1947 or the special arrangements that
local authorities made through their maternity and
child welfare services for children of pre-school age8d.

Perhaps of greatest significance, however, was the
requirement to appoint a medical officer for the
home, under paragraph 6 of the regulations.
Medical officers had a general supervisory role to
ensure the health of the children and staff, and
hygiene in a home. They also had to supervise the
compilation of a medical record for each child.
These detailed the child’s:
m medical history before being admitted to
the home;
m physical and mental condition when admitted to
the home;
m medical history in the home; and
condition before leaving the home19.

The medical officer was also responsible for giving
advice to the person in charge of the home on
anything that affected the health of the children or
staff, or hygiene in the home, and had to provide any
medical attention that children needed.

It's possible to argue that the most important duty of
the medical officer was to attend the home at regular
intervals, and “with sufficient frequency” to ensure
that he was “closely acquainted with the health of
the children”192. Although the regulations didn't
define “regular intervals”, the importance of this
duty was strengthened by a requirement that

each child had to be examined when admitted
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to the home, and, after that, at intervals of no
less than 12 months'93. Furthermore, a home’s
administering authority could appoint more than
one medical officer — and even divide the various
duties among them194,

It seems clear that medical officers’ duties therefore
played a prominent and crucial role in monitoring
not only the health but - by implication — the safety
of children in local authority and voluntary homes.

Inspections and record-keeping

As noted, medical officers had a clear role

in monitoring the welfare of children in local
authority and voluntary homes. In addition, a home’s
administering authority had to arrange monthly visits
by what the regulations termed an “authorised
visitor”195 to ensure homes were being run in a way
that ensured the children’s welfare. Parents and
guardians could also visit, and the 1959 regulations
stated that the Secretary of State had to be given any
information he required about facilities for parents
and guardians to visit and communicate with children
accommodated in voluntary homes'9.

Overall powers of inspection were, however, granted
by The Children Act 1948, working closely with the
general terms of the Children and Young Persons
(Scotland) Act 1937. Section 54 of the 1948 Act
provided that the general provisions on the
appointment and duties of inspectors contained

in s106 of the 1937 Act would apply'7. This meant
that any inspector appointed under section 106
could go into any local authority home under

Part Il of the 1948 Act'98, or any place where a
child was being boarded by a local authority or a
voluntary organisation, and inspect the home and
the children?99.

'® jbid paragraph 7

™ jbid paragraph 6(2)(a), (b), (9)

" jbid paragraph 6(2)(c), (f)

2 jbid paragraph 6(2)(d)

' And immediately before discharge: ibid paragraph 6(2)(e)

% jbid paragraph 6(3). In particular, the administering authority could arrange for a medical officer/practitioner to provide children with medical

services under Part IV of the National Health Service (Scotland) Act 1947

s jbid paragraph 2

% jbid paragraph 17. The Secretary of State could also give directions as to the provision of such facilities
' That is, any references to the enactments relating to children and young persons were to include references to the 1948 Act, and later Part | of
the Children Act 1958 as added by the Children Act 1958, Schedule 2. The terms of s106 of the 1937 Act are discussed in the "inspection

procedures and record keeping" section on approved schools, above
8 Or any premises under s13(2) or (3): The Children Act 1948, s54(2)(b)

** jbid s54(2)
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Under the 1948 Act, local authorities had a duty to
ensure children in voluntary homes received visits.
Anyone authorised by a local authority could go into
any voluntary home to check on the children’s well-
being2%. This was to go hand in hand with the 1937
Act’s more detailed procedures for inspecting
voluntary homes, which gave the Secretary of State
the power to inspect any voluntary home unless it
was the subject of inspection by — or by authority

of — a government department.20’ Anyone appointed
by the Secretary of State had the power to go into a
home and examine how it was being managed and
the condition and treatment of the children20z,

This was further reinforced by a clear and telling
clause that if a home refused to let an inspector in,
this would be regarded as a reasonable ground for
suspecting that a child was being neglected and his
or her health suffering as a result203,

It's worth noting that, while the inspection procedure
for local authority-run homes was no doubt similar, it
wasn’t expressed quite as extensively in either the
1937 or 1948 Acts or the 1959 regulations.

The 1959 regulations did, however, cover record-
keeping in both local authority and voluntary
homes204, Schedule 2 stated that the following
records should be kept:
m A register with the date when every child was
admitted to, and discharged from, the home.
m A log book recording every important event at the
home, including:
- visits and inspections;
- punishments administered to each child;
- every fire drill or practice;
- the fire precautions recommended to the
administering authority; and
- how these recommendations had been
implemented.

m Enough detail about food provided for children for
anybody inspecting the records to judge whether
the diet was satisfactory.

m A personal history of each child in the home,
including:

- medical history;

- the circumstances in which the child was
admitted to the home (in the case of a child
in the care of a local authority, why it was
impracticable or undesirable to board the child);

- details of the child’s progress in the home,
including visits by parents, relatives or friends
and any emotional or other difficulties
experienced by the child); and

- the child’s destination when discharged from
the home.

The person in charge of the home was responsible
for compiling the records. These were to be open

to inspection by anyone visiting the home under
powers granted to the Secretary of State or by legal
requirements that the home’s administering authority
had to meet2%. Similarly, the person in charge of the
home was responsible for the medical record of every
child in the home. They had to make the records
available at all times to the medical officer and to
anyone authorised by the Secretary of State or the
home’s administering authority to inspect them .

The Voluntary Homes (Return of Particulars) (Scotland)
Regulations 1952207 also stipulated that certain details
of voluntary homes had to be sent to the Secretary of
State. These included:
m the home’s name and address;
m the name of the person in charge;
m the number of children in the home according
to age;
m the number of children receiving education,
training or employment in the home and outside
the home;

*° jbid s54(3)

»1 The Children and Young Persons (Scotland) Act 1937, s 98(1). Repealed by Schedule 9 of the Social Work (Scotland) Act 1968

2 jbid s98(3)

23 jpid. Indeed, any obstruction to the execution of those duties of inspection could result in a fine.

24 S| 1959/834 paragraph 14
»5 jbjd
2% jpid paragraph 15

27 (S1 1952/1836). Exercised under section 97 of the Children and Young Persons (Scotland) Act 1937, revoking the Children and Young Persons

(Voluntary Homes) Regulations (Scotland) 1933 (SI 1933/923)



® the name of any government department or
departments — other than the Scottish Home
Department — inspecting the home; and

m the date of the last inspection by each such
government department208.

Overall, the evidence shows that legal procedures

at least existed to ensure that events were properly
recorded in both local authority and voluntary homes.
It also suggests that these went some way towards
making these homes more accountable: homes had
to keep records and make them open to inspection

at any time.

Section 4: How laws provided for
other institutions

As already mentioned, institutions other than local
authority or voluntary children’s homes existed to care
for children and young people throughout our review
period. So it's important to determine how they were
regulated by law during this time.

In this section of the report the following areas

are considered:

m Children and young people who were labelled
“mentally defective”

m So-called “mentally defective” children

and young people

Children with disabilities

Special schools

Remand homes

Other institutions
Children and young people labelled
“mentally defective”

The Mental Deficiency and Lunacy (Scotland) Act
1913 (called the 1913 Act from here on) — with some
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minor amendments made by the Mental Deficiency
(Scotland) Act 1940 - governed the treatment of
“mental defectives”209 until repealed by the Mental
Health (Scotland) Act 1960.

Section 4 of the 1913 Act allowed so-called “defectives”
under 16 years to be put into an institution for
defectives or under guardianship. To achieve this,
written consent was needed from two qualified
medical practitioners, and from the parent or guardian,
or school board or parish council — also with the parent
or guardian’s consent210. Once children were placed in
care, responsibility for overseeing how they were
supervised, protected and controlled?'" fell to the
General Board of Control. The Board’s duties included
co-ordinating and supervising how school boards,
parish councils and district boards administered their
powers and duties under the Act.

The Board also had to certify, approve, supervise

and inspect:

m institutions and houses for “defectives”; and

m all the arrangements that these institutions
and houses made to care for and control the
people in them?212,

This monitoring role was strengthened by a
requirement on inspectors and commissioners to
visit and inspect people in these institutions and
houses at least twice a year213. They had to report at
least every year, but the Secretary of State could also
ask for special reports?'4. The Board could also grant
a certificate to managers of these institutions to
receive children — provided they were satisfied that
the premises and the people who maintained them
were suitable215,

»8 jbjd Schedule 1 and paragraph 11

» Defined fully in s1 of the Act

2 The Mental Deficiency and Lunacy (Scotland) Act 1913, s 4(1)(a)-(c)
21 jbid, s24

22 jbjd s24(1)(b) and (c)

23 jbjd s24(1)(d) and (2). This was without prejudice to their powers and duties under any regulations which the Secretary for Scotland may make

for further or more frequent inspection and visitation
24 jbid s24(1)(g)
25 jbid s29(1) - a "certified institution”
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Finally, the 1913 Act required children in these
institutions to be treated properly. It did this by
making it an offence for any member of staff to:
m ill-treat or neglect a child in their care; or

® commit an act of sexual immorality?216.

Members of staff included superintendents, officers,
nurses, attendants, servants, anyone else employed
in the institution or anybody in charge of a child.

The Mental Health (Scotland) Act 1960 (called the
1960 Act from here on)2'7 repealed the 1913 Act,
and provided fresh guidance for dealing with,
caring for and treating people suffering — or
appearing to be suffering — from “mental disorder”,
the term that replaced “defective”. The Act stated
that local authority services should provide, equip
and maintain residential accommodation for
people suffering from mental disorder, and care
for residents”218. (This requirement covered local
health authority arrangements under section 27(1)
of the National Health Service (Scotland) Act.)

Furthermore, a local authority under the terms of
the Children Act 1948 (a “children authority”), could
accommodate children that were being provided
with care or after-care by that or any other local
health authority for persons suffering from mental
disorder219, as provided for by the Children Act 1948
and section 27 of the National Health Service
(Scotland) Act 1947. Local authorities could also

assume parents’ rights under section 79 of the 1937
Act or section 3 of the 1948 Act, and if they did so,
they had to:

m arrange for visits to be made by them to any child
admitted to a hospital or nursing home for any
treatment; and

m take whatever other steps “would be expected
of a parent”220,

The 1960 Act’s general provisions also stated that local
authorities had to provide, or arrange for “suitable
training and occupation” for under 16s who had been
reported to the education authority as not being
suitable for education or training in a special
school?21. (However, this duty didn't affect how
section 1 of the Education (Scotland) Act 1946222
should operate.)

The 1960 Act laid down more specific rules for private
hospitals and residential homes caring for anybody
suffering from mental disorder. It stated that every
private hospital?23 had to be registered??4, and
importantly required the people responsible for
running them to open the hospital to inspection at all
“reasonable times”, and keep any registers and
records that the Secretary of State may stipulate?2s.
Any failure to carry out these requirements was an
offence under the Act. Additional duties were placed
on the Secretary of State, to make sure — through
regular inspection — that private hospitals were being
run properly226, Furthermore, anyone authorised by

2% jbid s45 and s46 respectively

27 Amended principally by the Mental Health (Amendment) (Scotland) Act 1983, and repealed by the Mental Health (Scotland) Act 1984

28 The Mental Health (Scotland) Act 1960, s7(1)(a)

29 jbid, s9(1). Repealed by the Social Work (Scotland) Act 1968, Schedule 9. It should be noted that a line could be drawn between care by a local
authority and by a mental health body: s8 of the Children Act 1948 stated "If a child who is in the care of a local authority under section one
of this Act comes under the control of any person or authority under the provisions of [in Scotland]...the Mental Deficiency (Scotland) Acts,
1913 to 1938, or the Lunacy (Scotland) Acts, 1857 to 1919, he shall thereupon cease to be in the care of the local authority under this Act..."

20 jbid s10(1) and (2)

1 And those persons over the age of 16 suffering from a mental deficiency. The Mental Health (Scotland) Act 1960, s12(1)
22 Which, among other things, imposed a duty on educational authorities to provide educational facilities for pupils who suffered from disability

of mind

22 defined as "any premises used or intended to be used for the reception of, and the provision of medical treatment for, one or more patients
subject to detention under this Act...not being (a) a hospital provided under Part Il of the National Health Service (Scotland) Act 1947; (b) a
State hospital; or (c) any other premises managed by a Government department or provided by a local authority": The Mental Health

(Scotland) Act 1960, s15(3)

24 jbid s15(1). Indeed, the Secretary of State could, at any time, cancel a registration of a private hospital on any ground on which he might have
refused an application for such a registration of that hospital, or on the ground that the person carrying on the hospital had been convicted of

an offence against the Act: see s18(1)

5 jbid s17(1) - such registers and records being open to inspection at any time

#¢ ibid s17(2)



him could - by producing documents showing his or
her authorisation — inspect a private hospital under
the Act?27 and interview any patient in private22s.

The 1960 Act also covered residential homes for
people suffering from mental disorder229. Generally,
sections 37-40 of the National Assistance Act 1948
were to go hand in hand with the provisions on
residential homes for people suffering from mental
disorder, and apply as if they were intended for such
a home230, The National Assistance Act related to the
registration, inspection and conduct of homes for
disabled people and elderly people. This meant that
the Secretary of State had the power (under section
40 of the National Assistance Act 1948) to make
regulations about the records kept, and reports to be
given, by residential homes about the people they
took into care?3'. Furthermore, section 39 of the
National Assistance Act 1948 included the power to
inspect any records and interview any of the home's
residents in private232,

Finally, the 1960 Act extended to placing children
from approved schools into the guardianship of a
local health authority or someone directed by the
Secretary of State?33. This would occur in
circumstances where the Secretary of State was
satisfied that the child was suffering from a mental
disorder to the extent that he or she needed to be
placed in the care of such a guardian.
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Children with disabilities

Homes that provided residential care for disabled
children not covered by the 1937 Act were chiefly
regulated by the National Assistance Act 1948.
Generally, the local authority had to provide
residential accommodation for anyone who needed
care and attention because of age, ill health or any
other circumstances?34. Importantly, they had take
into account the welfare of everyone they provided
accommodation for23s. Section 29 of the Act laid
down welfare arrangements for what it termed
“blind, deaf, dumb and crippled persons”, and the
local authority had the power to make rules about
how the premises it managed were be run23e,

There was also a strict requirement for anyone
running a home for disabled people to register the
home?37: any failure to do so could result in a fine,
prison or both238. They also had to keep the registers
available for inspection at all times239. Section 39(1) of
the Act reinforced these powers of inspection, stating
that anybody authorised by the Secretary of State
could “at all reasonable times” inspect any premises
used as a home for disabled people.

*7 ibid
28 ibid s17(3)

29 defined as "an establishment the sole or main objective of which is, or is held out to be, the provision of residential accommodation, whether
for reward or not, for persons suffering from mental disorder, not being - (a) a nursing home within the meaning of the Nursing Homes
Registration (Scotland) Act 1938;(b) a hospital as defined by this Act; or (c) any other premises managed by a Government department or by a
local authority..." and "deemed not to be a voluntary home within the meaning of Part VI of the Children and Young Persons (Scotland) Act
1937, or Part IV of the Children Act 1948": The Mental Health (Scotland) Act 1960, s19(2) and (3)

%0 jbid s19(1) (repealed by the Social Work (Scotland) Act 1968, Sch 9)

%! jbid s21(1) (repealed by the Social Work (Scotland) Act 1968, Sch 9)

#2 jbid s21(2) (repealed by the Social Work (Scotland) Act 1968, Sch 9)

23 jbid s71(1) (repealed by the Social Work (Scotland) Act 1968, Sch 9)

24 And such accommodation was not otherwise available to them: The National Assistance Act 1948, s21(1)(a)

=5 jbid s21(2)

%6 jbid s23(1)

%7 Defined as "any establishment the sole or main objective of which is, or is held out to be, the provision of accommodation, whether for reward
or not, for persons to whom section twenty-nine of this Act applies (not being persons to whom that section applies by virtue of the
amendment thereto made by the Mental Health Act 1959 or by the Mental Health (Scotland) Act 1960 [added by Schedule 4 of the Mental
health (Scotland) Act 1960])... or for the aged or for both" but not including: any hospital maintained in pursuance of an Act of Parliament;
any institution for persons of unsound mind within the meaning of the Lunacy and Mental Treatment Acts 1890 to 1930 or hospital within the
meaning of the Lunacy (Scotland) Acts 1857 to 1913; any institution, house or home certified or approved under the Mental Deficiency
(Scotland) Acts 1913 to 1940; and any voluntary home as defined in...Part VI of the Children and Young Persons (Scotland) Act 1937. See The
National Assistance Act 1948, s37(9)

28 The National Assistance Act 1948, s37(1)

2 jbid s37(8)
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Special schools

It's worth noting that the various Education (Scotland)
Acts provided for institutions caring for what the
legislation termed “mental defectives”, and also
special schools.

The Education (Scotland) Act 1946 generally stated

that — with approval from the Secretary of State and

the General Board of Control for Scotland — councils

could provide and maintain institutions and schools

under the Mental Deficiency Acts and Education

(Scotland) Acts240. It was accepted that the Secretary

of State had the power to make regulations

that defined:

m the categories of pupils who needed “special
educational treatment”241; and

® what special educational arrangements were
appropriate for pupils in each category?42,

Generally, education authorities had to find out
which children in their area needed special
educational treatment243, and had to issue a report
to the local health authority if they thought any
child wasn't suitable for a special school because
they had a mental disability244. Such special schools
were also subject to the general powers of
inspection established under the Acts?45. Their
position has changed little over the years?245, and
the principles were contained in the Education
(Scotland) Act 1980247,

Remand homes

The arrangements for regulating remand homes - as
for approved homes - originated in the Children and
Young Persons (Scotland) Act 1937. Under the 1937
Act local authorities had to provide remand homes for
their area248. Any authority, or anyone responsible for
managing an institution other than a prison, could
arrange to use the institution — or part of it—as a
remand home?49, Generally, the Act provided that if

a child could be remanded into custody it could be
remanded to any remand home in the area2>°.

Crucially, the Criminal Justice (Scotland) Act 1949
imposed tighter rules, most importantly stipulating
that no premises could be used as a remand home
unless a certificate of approval had been issued by the
Secretary of State”25'. This permitted the Secretary of
State to apply to remand homes — with any
modifications he felt appropriate — sections 83 and
109(3) of the 1937 Act, which laid down rules for the
approval of schools?52, Further to this, no individual
could take charge of a remand home unless the
Secretary of State had approved the appointment253.

Section 82(3) of the 1937 Act?54, which the Criminal

Justice (Scotland) Act 1949 amended, also

provided for:

m inspecting, regulating and managing
remand homes;

m classifying, treating, employing, disciplining and
controlling residents; and

m visits to residents by people appointed “in
accordance with the rules”255.

%0 The Education (Scotland) Act 1946, s19, as amended by the Education (Scotland) Act 1949 and 1956
21 Defined, for example, in the 1962 Act as "education by special methods appropriate to the special requirements of pupils who suffer from
disability of mind or body and shall be given in special schools approved by the Secretary of State": The Education (Scotland) Act 1962, s5 (later

amended by Sch 2 of the Education (Scotland) Act 1969)
2 jbjd s62, replacing s53 of the Education (Scotland) Act 1946
3 The Education (Scotland) Act 1962, s63(1)
24 jbid s65(1)
#5 For example, the Education (Scotland) Act 1962, s67

% Although the definition of "special schools" contained in the 1962 Act was amended to by the Education (Scotland) Act 1969, Sch 2 to mean
"education appropriate to the requirements of pupils whose physical, intellectual, emotional or social development cannot...be adequately
promoted by ordinary methods of education, and shall be given in special schools"

%7 For example section 5

8 The Children and Young Persons (Scotland) Act 1937, s81(1). Repealed by the Social Work (Scotland) Act 1968, Sch 9

9 jbid s81(2). Repealed by the Social Work (Scotland) Act 1968, Sch 9
»° jbid s81(3). Repealed by the Social Work (Scotland) Act 1968, Sch 9
' The Criminal Justice (Scotland) Act 1949, s51(1)

2 jbjd s51(2)

23 jbid s51(3)

»4 Eventually repealed by the Social Work (Scotland) Act 1968, Sch 9

»5 The Criminal Justice (Scotland) Act 1949, amendment to s82(3) of the Children and Young Persons (Scotland) Act 1937



Rules on the day-to-day operation of remand homes
were already in force under the Remand Home
(Scotland) Rules 1946256 (called the 1946 Rules from
here on). These came into force on 1 July 1946 and
replaced the Remand Home (Scotland) Rules of 1933.

In terms of welfare, the rules generally said that each
“inmate” - to use their terminology — should be
thoroughly washed and examined by a doctor within
24-48 hours after being admitted?5’. They also
required that a doctor be appointed at each remand
home to act as medical officer and administer any
necessary medical treatment to inmates?58. Reflecting
the importance of this role, the medical officer had to
regularly visit the remand home and generally
ensure the premises were hygienic, supervise the
inmates’ health and provide any medical attention
that was needed?5°.

The superintendent (that is, the person in charge of
the home2¢0) also had responsibilities under the 1946
Rules. First, he or she was required to inform the clerk
of court, council and the inmate’s parents if an inmate
had to be taken to hospital, clinic or other safe place
to be medically treated or examined, or if the medical
officer felt the inmate shouldn’t be detained in the
remand home on medical grounds. If the inmate had
been committed to the home under section 58 of the
1937 Act, the superintendent also had to inform the
Secretary of State26'. Finally, the superintendent had
to report any death, serious illness, infectious disease
or accident to the inmate’s parent or guardian, the
council and the Secretary of State262.
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Homes had, as far as possible, to arrange for

schoolroom instruction — on or off the premises — for

inmates of school age?63, and in general the discipline

of the remand home was to be maintained by “the

personal influence” of the superintendent264. When

punishment was necessary to uphold discipline, the

rules stipulated it should take the form of:

m temporary loss of recreation or privileges;

m reduction in food; or

m separation from other inmates (but only for those
aged over 12, and provided they had some way of
communicating with a member of staff).265

Corporal punishment was allowed if these
punishments proved ineffective, but could only be
administered to boys?66 and under the following
conditions:

m It should be administered by the superintendent or,
if the superintendent wasn’t available, by whoever
was left in charge.

® Only punishments described by the rules were
allowed: striking, cuffing or any shaking
were forbidden.

m Only a strap approved by the council could
be used:

- for no more than three strokes on each hand; or
- for no more than six strokes on the bottom,
over trousers267,

»¢ 51 1946/693

»7 The Remand Home (Scotland) Rules 1946 S| 1946/693, paragraph 8. Furthermore, in the case of an inmate known to be awaiting removal to an
approved school, a medical examination was to take place within 48 hours before such removal

»8 The Remand Home (Scotland) Rules 1946 SI 1946/693, paragraph 9
> jbid

*0 jbid paragraph 23(1)

%1 The Remand Home (Scotland) Rules 1946 SI 1946/693, paragraph 9

»2 And any sudden or violent death was to be reported immediately by the council to the Procurator Fiscal: The Remand Home (Scotland) Rules

1946 SI 1946/693, paragraph 11
*3 jpid, paragraph 12
»4 jbid, paragraph 16
*5 jbid, paragraph 17(a)
¢ jbid
*7 jbid paragraph 18
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In terms of monitoring arrangements, the 1946 rules
provided that homes had to be open for inspection by
an inspector at all times.2¢8 This was in addition to the
general powers of inspection in the Children and
Young Persons (Scotland) Act 1937269. Homes also had
to have arrangements in place for regular visits by
council-appointed visitors, which were to take place
at intervals of no more than three months, with at
least two visits a year unannounced?70. It is significant
that these visitors were to include women, and that

a further channel of inspection was now available:
the home should be open "at all reasonable hours”
to visits by justices and magistrates of the juvenile
courts that sent children to the home271. In addition,
reasonable facilities were to be given for inmates to
receive visits from their relatives or guardians and
friends, and to send or receive letters272,

The rules also covered record-keeping. The
superintendent was required to keep a register of
inmates admitted to and discharged from homes,
and had to keep log books, which had to detail
“every event of importance” connected with the
home?273, These included details of all visits and
dates of inspection, and all punishments. The
latter was reinforced by a requirement on owners
to record punishments immediately and to inform
the Secretary of State every quarter of corporal
punishments274. Registers and log books had to be
open to inspection by the council, on the council’s
behalf or by an inspector. They also had to be
inspected regularly at intervals of no more than
three months275.

It may be relevant to note that some children were
under probation orders - that is, they were subject
to an extra method of monitoring through

a probation officer.

It is not necessary to examine the rules in detail. But,
for example, under the Probation (Scotland) Rules
1951276 a probation officer would have to make sure
there were proper records for everyone he or she
supervised?’7. That officer would, subject to the terms
of the probation or supervision order, have to keep in
close touch with the person under his supervision and
meet him or her frequently278. These requirements
applied both to children in school (the probation
officer would be required to make enquiries of the
head teacher from time to time about the child’s
attendance and progress, but the child was not to be
visited on the school premises?79) and those residing in
institutions (whether or not an approved probation
hostel or home)280,

Other institutions

Finally, it's worth noting that there were other
establishments whose role was to deal on a daily
basis with the maintenance and welfare of children
and young people. Many institutions were dealt with
under the provisions of the Children (Boarding-Out
Etc.) (Scotland) Rules and Regulations 1947281, which
have been outlined in the section on children’s homes
above. But other regulations existed to govern other
types of institutions.

»8 jbid paragraph 2

*9 |.e. s82(3) as amended by the Criminal Justice (Scotland) Act 1949. Later repealed by the Social Work (Scotland) Act 1968

7° The Remand Home (Scotland) Rules 1946 SI 1946/693, paragraph 19
71 jbid

2 jbid, paragraph 14

72 jbid paragraph 20

774 jbid paragraph 17(b)

s jbid paragraph 20

76 Introduced under the Criminal Justice (Scotland) Act 1949, revoking probation rules of 1931, 1932, 1937, 1945, 1946 and 1949

27 The Probation (Scotland) Rules 1951, s35(1)
78 jbjd s38(1)

72 jbid s39

0 jbid s54(1)

%1 S| 2146/1947. Made under section 10 of the Poor Law (Scotland) Act 1934, and section 88 (2) of the Children and Young Persons

(Scotland) Act 1937



For example, the Criminal Justice (Scotland) Act
1949 covered institutions that weren't approved
probation hostels or approved probation homes.
People were sent to these homes by probation
orders or supervision orders and the institutions
could be inspected if the Secretary of State
requested?82, Anyone appointed to inspect these
institutions could investigate, in any way they felt
was appropriate, how residents were being
treated. Obstructing an inspector was deemed to
be an offence?s3.

The nursery school system also shows how young
children were cared for, and was initially regulated
under the Nurseries and Child-Minders Regulations
Act 1948284,

Generally, local health authorities had to keep a
register of premises in their area where children were
looked after during the day, for most of the day or
for longer periods of not more than six days2&. The
register also had to include people who were paid to
look after children under five in their home286, on the
same basis as above. The local authority could refuse
to register a property if they felt anyone employed (or
proposed to be employed) to look after a child wasn’t
fit to do so. They could also refuse if they felt the
property was unsuitable28’,

The local health authority could also impose

conditions to ensure that:

m feeding arrangements and diet were adequate;

m children were under medical supervision; and

m records were kept for any children - and
containing any details — that the authority
could specify2ss.
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To ensure the children’s conditions were monitored,
the Act provided that a register had to be open to
inspection “at all reasonable times289”. And anyone
authorised by the authority could — also at all
reasonable times — inspect the property, the children,
the arrangements for their welfare and any records
kept under the terms of the Act2%. This isn't fully
within the terms of our review, but is still an
interesting point of reference. The requirements for
registering and inspecting nurseries can be viewed
alongside those for regulating children’s homes
during this period of the review.

Part Two: 1968-1995

Section 5: How social work principles changed
from the 1960s

As part one of this report shows, the framework of
laws, rules and regulations that regulated how
children should be cared for in residential institutions
between 1950 and 1968 was extremely complex.

Arguably, competing definitions in various laws

and uncertainty about the scope and extent of the

framework inevitably led to confusion in the system.

So by the 1960s, it was widely agreed that the social

work principles should be modified. Three significant

reports during the 1960s recognised this need

to change:

m The McBoyle Committee presented its
report Prevention of Neglect of Children in
January 1963291,

m The Kilbrandon Committee produced a report
making recommendations that included setting
up children’s panels in each education authority
for juvenile offenders and young people in need
of care or protection292,

2 Unless it was, as a whole, subject to inspection by a government department: The Criminal Justice (Scotland) Act 1949, s13(1)

3 jbid s13(2)

4 ¢.53

*#5 The Nurseries and Child-Minders Regulations Act 1948, s1(1)(a)
2 jbid s1(1)(b)

# jbid s1(3)

8 jbid s2(4)

2 jbid s1(1)

0 jbid s7

»1 Report of the Committee of the Scottish Advisory Council on Child Care (1963) (Cmnd 1966).
Although it concerned mainly recommendations for dealing with the neglect of children in their own homes
22 Report of the Committee on Children and Young Persons, Scotland (1964) (Cmnd 2306)
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m The government, under the Secretary of State for
Scotland'’s guidance, made proposals for change in
Social Work and the Community?93, suggesting
social work departments with wide responsibilities.

Together, these proposals led to the Social Work
(Scotland) Act 1968294 being introduced (we call this
the 1968 Act from here on). The Act retained some
of the requirements of the previous laws on child
protection, whereby the measures put in place by
The Children and Young Persons (Scotland) Act 1937
and subsequent amendments to protect children,
stayed the same. This meant that children would still
be provided with substitute care only when parents
could not provide an adequate standard of care.

However, the Act also introduced several new
important features. The Children Act 1948, as it
applied to Scotland, was repealed by the 1968 Act.,
which meant that local authorities’ duties to children
were restated in the new Act. This effectively changed
the way decisions about children who needed
protection were made. Under the new Act, local
authorities were no longer able to authorise children
to be removed to substitute care. This was now the
remit of the new children’s hearings, as set up by Part
Il of the 1968 Act.295

The Act aimed to:

m put further measures in place to promote social
welfare in Scotland;

m bring together existing laws on the care and
protection of children; and

m set up children’s panels to deal with children who
needed compulsory measures of care2%,

Parts | and Il of the Act therefore sought to bring
together the existing legislation covering services for
child care, welfare, social support for people who

were ill, and supervising offenders. It created local
authority social work departments covering these
areas. It also imposed a duty on those subject to the
Act to promote social welfare and give advice and
help to people who need it.

Part Ill of the Act set up a system of children’s panels
to deal with children who committed offences, or
who for other reasons needed compulsory measures
of care and protection. Juvenile courts were
abolished, although all decisions of the children’s
panels could be appealed in court. Local authorities
were required to promote social welfare by making
advice, guidance and assistance available and by
providing facilities including residential and other
establishments.

Finally, Part IV of the Act dealt with residential and
other establishments. This part of the Act is examined
in greater detail below. But it is this move to bring
together services dealing with the welfare and care of
children in residential institutions that proves most
significant in our understanding of how the legal
framework developed.

The Social Work (Scotland) Act 1968

Before examining how the 1968 Act changed

the way residential establishments were run, it is
important to consider the Act’s general impact on
the establishment of crucial social work services.

Part | of the 1968 Act297 placed a duty on local
authorities to “enforce and execute” the Act in their
areas?%8. To do this, each local authority had to set up
a Social Work Committee299. These committees were
responsible for local childcare and child welfare
services, together with the duties that probation
committees had previously carried out300. Generally,

** (1966) (Cmnd 3065)

24 c.49. The Act received royal assent on 26 July 1968, and much of it came into force on 17 November 1969
»5 A, Clelland and E.E. Sutherland, Stair Memorial Encyclopaedia The Laws of Scotland: Child and Family Law, para 287

6 Preamble to the Act: The Social Work (Scotland) Act 1968, c.49

27 Section 1. Amended by the Local Government (Scotland) Act 1973 (c 65), ss 161, 214(2), Sch 20, Sch 27, Pt I, para 183). For the regional and
islands councils, see SW(S)A 1968, Sch 1, Pt I. Also amended by the Children Act 1989 (c 41), s 108(7), Sch 15, the Local Government etc
(Scotland) Act 1994 (c 39), s 180(1), Sch 13, para 76(2); the Children (Scotland) Act 1995 (c 36), s 105(4), Sch 4, para 15(2)

28 "[O]r Part Il of the Children (Scotland) Act 1995" later inserted by Schedule 4 of the Children (Scotland) Act 1995

29 The Social Work (Scotland) Act 1968, s2(1). Later repealed by Local Government (Scotland) Act 1994, Sch 14

3 That is, services to the courts and the supervision of persons who are subject to statutory after-care and parole. Probation and children's

committees were thus abolished



therefore, the performance of each of the local
authority’s functions under the various Acts would
now be referred to the Social Work Committee301.
This was reinforced by a requirement on local
authorities to appoint a director of social work302
(later changed to a requirement to appoint a “Chief
Social Work Officer”303), with a duty placed on the
Secretary of State to set down what qualifications
these officers should have.304

The Secretary of State, therefore, had an important
role. Local authorities had to perform their functions
under the 1968 Act305 under his general guidance30e,
He had the power to make regulations covering how
local authorities performed their functions under the
Act, and this could cover any activities by voluntary
organisations that came under the Act3%7. The
Secretary of State also had the authority to appoint
an advisory Council on Social Work, to advise him on
anything to do with how he performed his functions
in relation to social welfare, how local authorities
performed theirs, and any activities of voluntary
organisations linked to those functions30s.

In terms of consolidating the relevant provisions
for caring for and protecting children in need, the
1968 Act re-established a number of the principles
introduced in the Children Act 1948. Thus, in
repealing the 1948 Act, the 1968 Act was able to
re-assert the framework with amendments in a
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clearer format. Indeed, the requirements placed on
local authorities in relation to issues such as their
assumption of parental rights, and duty to provide
for and assert the best interests of the child, remained
until repealed by the Children (Scotland) Act 1995309,

So, under the 1968 Act, a local authority was required

(so long as doing so was in the interests of the child’s

welfare) to take into care a child under 17 years old:

® who had no parent or guardian;

m who was lost or abandoned; or

m whose parent or guardian was unable to provide
for the child’s accommodation, maintenance and
upbringing31o.

This duty would remain as long as necessary for the
child’s welfare, or until the child reached 18 years3'1.
However, if the child’s welfare was best served by
placing them in the care of their parent or guardian
(or a relative or friend), the local authority was
required to so place them312,

The 1968 Act also restated the principles that the 1948

Act recognised governing how local authorities should

assume parental rights. They would assume these

rights if:

m the child’s parents were dead;

m the child had no guardian; or

m the parent and guardian couldn’t care for the child
for reasons that the law explained31s.

%1 The Social Work (Scotland) Act 1968, s2(2). The Acts referred to include Part IV of the Children and Young Persons (Scotland) Act 1937,
the Nurseries and Child-Minders Regulation Act 1948, and latterly the Children Act 1975 (amendment made under Schedule 3 of the

Children Act 1975)
32 The Social Work (Scotland) Act 1968, s3(1)

33 SW(S)A 1968, s 3 substituted by Local Government (Scotland) Act 1994, s 45

*¢ The Social Work (Scotland) Act 1968, s3(2); Qualifications of Directors of Social Work (Scotland) Regulations 1978, SI 1978/1284. See now the
Qualifications of Chief Social Work Officers (Scotland) Regulations 1996, SI 1996/515

35 "[A]nd Part Il of the Children (Scotland) Act 1995" inserted by Schedule 4 of the Children (Scotland) Act 1995

3% The Social Work (Scotland) Act 1968, s5(1)

37 jbid, s5(2). Amended by Schedule 3 of the Children Act 1975: "For section 5(2) there is substituted - (2) The Secretary of State may make
regulations in relation to - (a) the performance of the functions assigned to local authorities by this Act; (b) the activities of voluntary
organisations in so far as those activities are concerned with the like purposes; (c) the performance of the functions referred to social work
committees under section 2(2)(b) to (e) of this Act; (d) the performance of the functions transferred to local authorities by section 1(4)(a) of this
Act". Such regulations could, as stated in s5(3) of the 1968 Act (later amended by Schedule 4 of the Children (Scotland) Act 1995), make
provision for the boarding out of persons by local authorities and voluntary organisations

3¢ The Social Work (Scotland) Act 1968, s7(1)
3 The Children (Scotland) Act 1995, Schedule 5

1 The Social Work (Scotland) Act 1968, s15(1). Repealed by the Children (Scotland) Act 1995, Schedule 5

3 jbid s15(2). Repealed by the Children (Scotland) Act 1995, Schedule 5

32 jbjd s15(3). Amendments made by the Children Act 1975, s73. Repealed by the Children (Scotland) Act 1995, Schedule 5

33 jbid s16(1). Repealed by the Children (Scotland) Act 1995, Schedule 5
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This remained the case until the Children Act 1975
amended and extended the rules: under the 1975 Act,
a local authority could assume parental rights itself. It
could also permit voluntary organisations that were
incorporated bodies or trusts to assume these rights,
in some circumstances3'4. However, it could only do
this if it seemed in the child’s best interests3'5; the
local authority retained the power to re-assume
parental rights if not exercised suitably by the
voluntary organisation316,

Undoubtedly, welfare-orientated principles were at
the centre of the 1968 Act, reflected in how local
authorities were now required to look after children
in their care. So, any local authority looking after a
child was now explicitly required to “exercise their
powers with respect to him so as to further his best
interests, and to afford him opportunity for the
proper development of his character and abilities”.317

It's worth noting that the Children Act 1975 extended
this: any decision by a local authority about a child in
its care had to take account of the need to safeguard
and promote the child’s welfare throughout its
childhood. Local authorities had, as far as possible,

to consult the child’s wishes and feelings and take
these into account, given the child’s age and
understanding.3®

The 1968 Act also introduced a requirement on local
authorities to review the case of any child in their care
no less than six months after the child came into care
or after a previous review3'. In addition to this, the
Act gave the Secretary of State the power to make
regulations about how cases should be reviewed and
to vary the minimum interval for reviews, bringing
Scots law into line with the English position

(namely section 27 of the Children and Young

Persons Act 1969).

It's also worth noting that, in line with these
principles, local authorities had a duty to advise, guide
or assist children over school age (but not yet 18), so
long as doing this was in the child’s welfare. This
applied to children who were no longer in the care

of the local authority or a voluntary organisation320.

As already noted that the 1968 Act (Part I11)321
abolished juvenile courts in favour of children’s
hearings by members of a children’s panel322. The
rules that governed these hearings replaced and
changed the requirements that had been made
under the Children and Young Persons (Scotland)

Act 1937323, Hearings could decide (similar to juvenile
courts) if children brought before them needed what
the Act called “compulsory measures of care”324. The
1968 Act again made sure that a police constable, or

314 Namely that the parents of the child are dead, he has no guardian, or that the parent or guardian: (a) has abandoned the child; or (b) suffers
from some permanent disability rendering him incapable of caring for the child; or (c)...suffers from a mental disorder...which renders him unfit
to have the care of the child; or (d) is of such habits or mode of life as to be unfit to have the care of the child; or (e) has so persistently failed
without reasonable cause to discharge the obligations of a parent or guardian as to be unfit to have the care of the child: see The Social Work
(Scotland) Act 1968, s16(1) and (2) (inserted by The Children Act 1975, s74). Repealed by Schedule 5 of the Children (Scotland) Act 1995

315 The Social Work (Scotland) Act 1968, s16 (4) (inserted by the Children Act 1975, s74). Repealed by Schedule 5 of the Children (Scotland)

Act 1995

31 The Social Work (Scotland) Act 1968, s16A (1) (inserted by the Children Act 1975, s75). Repealed by Schedule 5 of the Children (Scotland)

Act 1995

37 The Social Work (Scotland) Act 1968, s20 (1) (later amended by s79 and 80 of The Children Act 1975; and The Health and Social Services and
Social Security Adjudications Act 1983, Schedule 2, paragraph 5; Repealed by Schedule 5 of the Children (Scotland) Act 1995)
318 The Social Work (Scotland) Act 1968, s20 (1) (inserted by s79 of The Children Act 1975). Repealed by Schedule 5 of the Children (Scotland)

Act 1995

319 The Social Work (Scotland) Act 1968, s20A (1) (inserted by The Children Act 1975). Repealed by Schedule 5 of the Children (Scotland) Act 1995

320 The Social Work (Scotland) Act 1968, s26 (1)

321 Part Ill ceased to have effect under Schedule 4 of the Children (Scotland) Act 1995, with the exception of subsections (1) and (3) of section 31
and the amendments provided for by the said subsection (3) and contained in Schedule 2 to that Act
32 The Social Work (Scotland) Act 1968, ss33 and 34. Schedule 3 to the 1968 Act gives details of the appointment, recruitment and training of

panel members

3 S0, for example, with the ending of juvenile courts as provided for by the 1968 Act a number of changes were required in Part IV of the 1937
Act. These changes are set out in Schedules 2, 8 and 9 to the Act of 1968. The revised provisions of the 1937 Act continued to apply to the few

children who are brought before the courts.

324 Defined in s32 of the 1968 Act, as amended by Schedule 3 to the Children Act 1975. Examples include: the child is falling into bad associations
or is exposed to moral danger, the lack of care is likely to cause him unnecessary suffering, or any Schedule 1 offences contained in the 1937
Act (and latterly the Criminal Procedure Act 1975) have been committed against the child.



someone authorised by a court or Justice of the Peace,

could take a child to a “place of safety”325if:

m the child was being ill-treated to the extent that
this was causing unnecessary suffering or injury to
health; or

m aso-called “Schedule 1 offence”326 (such as general
criminal sexual offences, incest, or bodily injury)
had been committed against a child.

Once again, the Children Act 1975 expanded this.
Amendments in the Act placed an important duty on
local authorities to “cause enquiries to be made” if
they received information suggesting that a child may
need to be taken into care3?’. This was a significant
development. As stated by the general notes to the
Act, it stressed the central role of local authority social
service departments in matters of child abuse328,

Section 6: How the law provided for
residential establishments

As has now been seen, under Part Il of the 1968 Act,
juvenile courts were replaced by a system of children’s
hearings able to decide on the measures appropriate
to deal with children brought before them in need of
compulsory measures of care. In cases where the
hearings decided that a child must be removed from
home, they could now call upon any one of the range
of establishments for children, including local
authority and voluntary homes. Part IV of the 1968
Act governed such establishments, and was most
significant in effectively consolidating the rules and
regulations covering various residential institutions
for children and young people.

Chapter 2: The Regulatory Framework

So, gone were the various definitions and
requirements established under a mass of legislation,
replaced instead by a more streamlined framework
intended to regulate what were now called
“residential establishments”. The 1968 Act defined
these as “an establishment managed by a local
authority, voluntary organisation or any other person,
which provides residential accommodation for the
purposes of this Act”329. Local authorities had to
provide and maintain these residential (and other330)
establishments or arrange for them to be provided331.
They could do this by providing establishments
themselves or jointly with another local authority.

Or they could arrange for voluntary organisations

or other local authorities to provide thems332.

Regardless of any agreements made about placing a
child in a residential establishment, the local authority
could remove the child at any time, and indeed would
have to if required by the Secretary of State or the
person responsible for the establishment333.

Section 59 ensured that the residential establishments

that social work authorities had to provide for

now included:

m children’s homes (local authority and voluntary-run,
previously provided under the Children Act 1948);

m homes for disabled people (previously provided
under the National Assistance Act 1948);

® accommodation for the mentally disordered
(previously provided under section 7 of the
Mental Health (Scotland) Act 1960); and

m temporary accommodation for the homeless
(previously provided under Part Il of the National
Assistance Act 1948).

35 The Social Work (Scotland) Act 1968, s37. Amended by The Children Act 1975, s83. Such a place was defined in the Act "as any residential or
other establishment provided by a local authority, a police station, or any hospital, surgery or other suitable place": s94 (1). This definition
ceased to have effect under Schedule 4 of the Children (Scotland) Act 1994

326 Or any offence under s21(1) of the 1937 Act. Schedule 1 of the 1937 Act was later replaced by Schedule 9 of the Criminal Procedure (Scotland)

Act 1975

37 The Social Work (Scotland) Act 1968, s37 (1A) (as inserted by The Children Act 1975, s83)

328 General note to section 83 of The Children Act 1975, relating to the newly inserted s37 (1A) of the Social Work (Scotland) Act 1968

32 The Social Work (Scotland) Act 1968, s94(1). Amended by The Children (Scotland) Act 1995, Sch 4

30 Defined as "an establishment managed by a local authority, voluntary organisation or any other person, which provides non-residential
accommodation for the purposes of this Act, whether for reward or not": The Social Work (Scotland) Act 1968, s94(1)

*1 The Social Work (Scotland) Act 1968, s59(1). Later amended by the Regulation of Care (Scotland) Act 2001, s72

*2 jbid, s59(2)
= jbid, s22
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The 1968 Act widened local authority duties to
providing not just residential establishments but also
other establishments such as day centres. This allowed
them to provide residential and day accommodation
in one establishment and to provide facilities in a
single building for more than one type of person
requiring assistance334.

Section 59 was, therefore, very important and was
subsequently amended in various ways over the
years33> , perhaps most significantly by the Health and
Social Services and Social Security Adjudications Act
1983336, This required section 59 to be read with a
newly inserted section (58A) ensuring that local
authorities had to provide for young people who
needed secure accommodation33’,

In terms of monitoring residential establishments,
the 1968 Act enabled the Secretary of State to make
regulations that covered how they were run and the
welfare of the people resident and accommodated
in thems338. This was similar to arrangements
established under the Children and Young Persons
(Scotland) Act 1937 and the Children Act 1948.
Furthermore, anybody who contravened or failed

to comply with a regulation or any requirement or
direction that it made, faced a fine339. We examine
regulations made under the authority of the 1968
Act later in this chapter.

Under the 1968 Act, establishments not run by a

local authority had to apply to the local authority

to be registered before they could admit residents340.
The local authority had to visit these establishments
and, before deciding whether to register them, had
to be satisfied that:

m the applicant was fit to manage the establishment;
m there were enough staff to run it;

m the premises were suitable for its purpose; and

m the establishment was being properly run34,

The local authority could refuse to register the
establishment if:
m the applicant wasn't fit because of age

or character;

the property wasn’t suitable; or

proposed staffing levels weren't sufficient.

The Act also allowed for existing establishments to be
registered, and provided for important transitional
arrangements for these establishments in the run-up
to the Act taking effect342,

Having to register was therefore clearly very
important, and the 1968 Act’s requirements remained
more or less unchanged until amendments made by
the Registered Establishments (Scotland) Act 1987 and
the Children (Scotland) Act 1995. One effect of the
1987 Act was to refine the definition of
“establishment”343. But perhaps most importantly, it

34 See the general note to s59 of the Social Work (Scotland) Act 1968

35 Amended by the National Health Service and Community Care Act 1990, s66(1), Sch 9, para 10(7); the Children (Scotland) Act 1995, s105(4),
Sch 4, para 15(15);the Regulation of Care (Scotland) Act 2001, s72; and the Mental Health (Care and Treatment) (Scotland) Act 2003, ss25(4),
331(1), Sch 4, para 6

3% Saction 8(4)

37 These secure units were required for young people where physical and structural controls were necessary to prevent further deterioration of
the young person's behaviour. Specific powers were given to the Secretary of State to make grants to local authorities to ensure that this kind
of accommodation was available: s59A of the Social Work (Scotland) Act 1968, added by the Children Act 1975, s72

38 The Social Work (Scotland) Act 1968, s60 (1). Section 60 was amended by the National Health Service (Scotland) Act 1978, s109, Sch 16, para
29, and the Health and Social Services and Social Security Adjudications Act 1983, s8(3). Repealed by the Regulation of Care (Scotland) Act
2001, s80(1), Sch4

3 jbid s60(3)

0 jbjd s61. Amended by section 1 of the Registered Establishments (Scotland) Act 1987, and by section 34 of the Children (Scotland) Act 1995.
Repealed by the Regulation of Care (Scotland) Act 2001, s80(1), Sch4

1 jbid s62(3). Repealed by the Regulation of Care (Scotland) Act 2001, s80(1), Sch4

2 The Social Work (Scotland) Act 1968, Schedule 7, paragraph 1

¥ Namely that it "does not include any establishment controlled or managed by a Government department or by a local authority or, subject to
sections 61A and 63B below, require to be registered, or in respect of which a person is required to be registered, with a Government
department or a local authority under any other enactment": The Social Work (Scotland) Act 1968, s61(1) and (1A) as inserted by The
Registered Establishments (Scotland) Act 1987, s1. Repealed by the Regulation of Care (Scotland) Act 2001, s80(1), Sch4



added the possibility that grant-aided and
independent schools could — but weren’t required to —
apply to be registered344. (This referred to schools
within the meaning of the Education (Scotland) Act
1980, which provided personal care or support,
whether or not “combined with board, and whether
for reward or not”345). The 1995 Act further refined
the definition of “establishment”346, and redefined
requirements for voluntary registration347.

The 1968 Act also consolidated the procedures for
inspecting residential establishments. Under the Act,
local authority officers with the authority to do so
could go to any establishment that was registered
under the Act. They could examine any aspect of its
condition, how it was being run and the condition
and treatment of residents. The officers could inspect
any records or registers that had to be kept in line
with the Act34s.

The Children (Scotland) Act 1995 developed this idea
in amendments made to the 1968 Act. Officers would
now also be able to inspect premises that they had
reasonable cause to believe were being used as a
residential establishment349, and were given wider
powers to examine records and registers. They could
now examine those that related to the premises, or
to any individual who was — or had been - receiving
services under the 1968 Act, parts of the Mental
Health (Scotland) Act 1984 or the Children (Scotland)
Act 1995350,
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Finally, it's worth noting that the 1968 Act placed an
important duty on local authorities to arrange that
residents in establishments in their areas should, from
time to time, be visited in the interest of their general
well being351.

Section 7: How residential establishments
were regulated in practice

This section considers:

m A note on approved schools

m The Social Work (Residential Establishments —
Child Care) (Scotland) Regulations 1987
Secure accommodation

m Children and young people with mental disorders

A note on approved schools

The Social Work (Scotland) Act 1968 was undoubtedly
effective in bringing together a mass of legislation
regulating various institutions providing residential
care for children and young people. Our research
shows that one of the Act’s main strengths was to
uniformly provide for residential establishments
against the background of a newly formed social
work framework. This meant, for example, that
institutions such as children’s homes and those caring
for the disabled or mentally ill - whether run by local
authorities or voluntary organisations — were now
governed by one Act.

4 The Social Work (Scotland) Act 1968, s61A(1) as inserted by The Registered Establishments (Scotland) Act 1987, s2(1). Repealed by the
Regulation of Care (Scotland) Act 2001, s80(1), Sch4. Further, in the definition of "school" contained in 5135 (1) of the Education (Scotland)
Act, the words "not includ[ing] an establishment or residential establishment within the meaning of the Social Work (Scotland) Act 1968"

were omitted: s2(2)

* ibid, s61(1) as amended by the Registered Establishments (Scotland) Act 1987, s1.

Repealed by the Regulation of Care (Scotland) Act 2001, s80(1), Sch4

35 Adding to the definition contained in footnote 327 above, "but an establishment is not excluded for those purposes by paragraph (a) above by
reason only of its being registrable by the Registrar of Independent Schools in Scotland;": The Social Work (Scotland) Act 1968, s61(1A), as
amended by The Children (Scotland) Act 1995, s34(2)(b). Repealed by the Regulation of Care (Scotland) Act 2001, s80(1), Sch4

37 The Social Work (Scotland) Act 1968, s61A, as inserted by The Children (Scotland) Act 1995, s34(3). See also s62A, as inserted by s34(4) of the
1995 Act. Repealed by the Regulation of Care (Scotland) Act 2001, s80(1), Sch4

3 The Social Work (Scotland) Act 1968, s67

3 The Social Work (Scotland) Act 1968, s67(1), as substituted by the Children (Scotland) Act 1995, s34(6).

Repealed by the Regulation of Care (Scotland) Act 2001, s80(1), Sch4

30 The Social Work (Scotland) Act 1968, s67(2), as substituted by the Children (Scotland) Act 1995, s34(6).
Repealed by the Regulation of Care (Scotland) Act 2001, s80(1), Sch4. The relevant provisions as mentioned above are ss7 and 8 of the Mental
Health (Scotland) Act 1984 and Part Il of the Children (Scotland) Act 1995.

*! The Social Work (Scotland) Act 1968, s68(1). Repealed by the Regulation of Care (Scotland) Act 2001, s80(1), Sch 4
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The question arises, however, as to the status of
approved schools — later referred to as “List D"
schools — after the introduction of the Act. Generally,
when Part Ill of the Act became law, social work
departments took over and managed approved
schools that were provided by education
authorities3s2, and from the same date managers of
voluntary schools had to be registered under Part IV
of the Act. Under transitional arrangements in
Schedule 7 to the Act, the Secretary of State retained
his powers to:
m withdraw approval for a school;
m change the classification of a school;
m give directions about the conduct of a school; and
®m in the case of voluntary schools, appoint managers
and alter the constitution of the managing body.

The schools continued to be subject to the Approved
Schools (Scotland) Rules 1961353. They were also
bound by the more general regulations on conduct
and administration that applied to all local authority
and voluntary establishments that came under the
1968 Act.

But these rules and regulations applied only to the
approved schools existing immediately before Part IlI
of the Act took effect. No new approved schools
could be set up after this and any new residential
establishments that local authorities or voluntary
bodies set up that were similar to approved schools,
were to be subject only to the 1968 Act354. And as a
step towards implementing the new law, school
aftercare officers transferred to the employment of
the local authority social work departments from 17
November 1969, when these departments came into

being. Local authorities, on behalf of school
managers, now undertook aftercare and liaison with
the families of pupils in the schools355.

The Social Work (Residential Establishments —
Child Care) (Scotland) Regulations 1987

As noted above, the day-to-day regulation of existing
approved schools continued under the 1961 rules.
Similarly, children’s homes remained governed by the
Administration of Children’s Homes (Scotland)
Regulations 195935, These arrangements stayed in
force until 1987, when the Secretary of State exercised
his power under the 1968 Act to make regulations
relating to the conduct of residential establishments,
and for securing the welfare of their residents3>7.

The Social Work (Residential Establishments — Child
Care) (Scotland) Regulations 1987358 (we've called
them the 1987 Regulations from here on) replaced
the 1959 Regulations and 1961 Rules. They
concerned the general residential care of children
that local authorities and voluntary organisations
were responsible for under the Social Work (Scotland)
Act 1968. Therefore, the 1987 Regulations applied3>
to any residential establishment providing
accommodation for children that:
m was controlled or managed by a local authority;
m had to be registered under section 61 of the
1968 Act360; or
m was a school voluntarily registered in line with
section 61A of the 1968 Act3¢!.

*2 The Social Work (Scotland) Act 1968, s1(5). Section 1 amended by the Local Government (Scotland) Act 1973 (c 65), ss 161, 214(2), Sch 20,
Sch 27, Pt ll, para 183). For the regional and islands councils, see SW(S)A 1968, Sch 1, Pt |. Also amended by the Children Act 1989 (c 41),
s108(7), Sch 15, the Local Government etc (Scotland) Act 1994 (c 39), s 180(1), Sch 13, para 76(2); the Children (Scotland) Act 1995 (c 36),

s 105(4), Sch 4, para 15(2)
3 51 1961/2243

4 Information taken from "Approved Schools in Scotland: Social Work, Scotland Vote", Memorandum by the Scottish Education Department
(Circulated with Agenda for 18/12/70). The Social Work (Scotland) Act 1968, Sch 7, paragraphs 1-4 deal with the transitional provisions for

approved schools
5 jbid

6 S| 1959/834. Revoked by the Social Work (Residential Establishments-Child Care) (Scotland) Regulations 1987
37 Under s5(2) and 60(1) of the Social Work (Scotland) Act 1968, as amended by the National Health Service (Scotland) Act 1978, s109, Sch 16, para
29, and the Health and Social Services and Social Security Adjudications Act 1983, s8(3). Eventually repealed by the Regulation of Care

(Scotland) Act 2001, s80(1), Sch4

8 1987/2233. In force from the 1st June 1988. Superseded by the Residential Establishments - Child Care (Scotland) Regulations 1996 (Sl
1996/3256) and the Arrangements to Look After Children (Scotland) Regulations 1996 (SI 1996/3262)

2 As determined by paragraph 3 of the Regulations (1987/2233)

%0 As amended by section 1 of the Registered Establishments (Scotland) Act 1987

*1 Inserted by section 2 of the Registered Establishments (Scotland) Act 1987



The managers362 of such an establishment were
considered to have a duty to provide for the care,
development and control of each child resident there
in such as way as would be in the child’s best
interests363. If a local authority provided a residential
establishment the person in charge would be an
officer appointed by the local authority. If the
establishment wasn’t provided by the authority, its
managers had a duty to appoint a person to be in
charge. They could, in writing, delegate any duties
under the 1987 Regulations as they saw fit364,

However, perhaps the most significant difference from
the 1959 Regulations and 1961 Rules was the
requirement placed on managers (of a local authority
establishment or the person in charge of a non-local
authority establishment365) to prepare a “statement
of functions and objectives”3¢6. This was to include
details specified in schedule 1. These covered:
m arrangements for meeting the needs and
development potential of children resident in the
establishment, including their emotional, spiritual,
intellectual and physical needs;
m arrangements for educating the children;
B measures to be taken to safeguard the physical
care of the children;
m disciplinary and other arrangements for caring for
and controlling children;
m arrangements for the residential establishment to:
- work with care authorities to help children
develop their potential while in care and after
leaving care;

- take into account the needs and wishes of
children and their parents; and

- formulate procedures, in co-operation with care
authorities, to deal with complaints by children,
their parents or other relatives;

Chapter 2: The Regulatory Framework

m arrangements for keeping records, including:

- procedures for selecting children to be admitted
to the establishment;

- details of children admitted to, and discharged
from, the establishment;

- procedures for access to records for staff,
children and parents; and

- records about how children and parents were
involved in decisions taken about the welfare of
children while residents of the establishment;

m arrangements for visits by children’s relatives
and friends;

m the establishment’s policy on involving children
and parents in decisions about the child’s future
while in residential care;

m policies and practice for recruiting and training
qualified staff to ensure the establishment’s
objectives are achieved - and taking into account
services such as social work, health and education;

m healthcare arrangements; and
details of all fire practices and fire alarm tests
carried out in the establishment.367

These statements were, therefore, now recognised
as a crucial component in regulating residential
establishments efficiently. Managers had a duty

to keep the preparation and implementation of

the statement under reviews3®g. They also had to
make sure the person in charge of the establishment
reported in writing to them, at intervals of not
more than six months, on how the statement was
being implemented3e°.

Managers also had to make sure that visits took
place at least twice a year on their behalf at every
residential establishment they provided to report
on how the statement was being implemented370.

%2 Meaning "(a) in the case of a voluntary organisation, the management committee to whom powers are delegated within the organisation
for management of the residential establishment; (b) in the case of a local authority, those officers having delegated powers under section 2 of
the Act, as read with section 56 of the Local Government (Scotland) Act 1973, for the management of the residential establishment:
The Social Work (Residential Establishments - Child Care) (Scotland) Regulations 1987 (1987/2233), paragraph 2(1)

*3 jbid paragraph 4

%4 jbid paragraph 7. Indeed, the managers could also specify the persons to have charge of the establishment in the absence of the

person in charge

*5 Meaning "the person in charge of a residential establishment who is responsible to the managers of the residential establishment":

ibid paragraph 2(1)
%5 jbid paragraph 5
*7 jbid Schedule 2
*8 jbid paragraph 5(2)
* jbid paragraph 5(2)(a)
0 jbid paragraph 5(2)(b)
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Visits could take place at any other times
considered necessary37!. Managers kept the power
to amend the statement, and could arrange for

it to be made available to any care authority or
children’s hearing considering placing a child in

a residential establishment372.

As well as making these statements of functions
and objectives necessary, the 1987 Regulations
laid out minimum requirements for notifying
incidents, fire precautions, discipline, records,
education and healthcare37s.

It's worth noting how they provided for discipline.
Under regulation 5(1) managers had the power to
make arrangements relevant to caring for and
controlling children, in line with the statement of
functions and objectives374. But, perhaps most
significantly, these arrangements could not authorise
corporal punishment375. Managers of each
establishment also had to make sure (in consultation
with the education authority) that each child of
school age in the establishment who wasn’t getting
a school education outwith the establishment,

should receive “adequate and effective education”376,

This was in addition to the requirement that every
child should be able to attend religious services and
receive religious instruction as appropriate to the
child’s religion377.

Furthermore, managers had a duty to make sure

that the establishment had arrangements in place to
maintain conditions “conducive to the good health”
of the children. They also had to, in consultation with

the care authorities responsible for the child’s
welfare, make sure each child could get medical
and dental treatment378.

In terms of monitoring children in such
establishments, the 1987 Regulations added to

the requirements of the statement of functions

and objectives, and to the procedures required for
inspections by the 1968 Act379. The Regulations
required that if a registering authority issued a
certificate of authority under the 1968 Act380 it had
to visit yearly and be satisfied that the establishment
was still being run in line with the standards it had to
meet when it was registered.38! The authority also had
to make sure that the children’s safety and welfare
were being maintained.

On the subject of record-keeping, the basic
requirements of the 1987 Regulations were that
managers (in consultation with the person in charge)
had to make sure all necessary records — including
health details — were properly maintained for every
child resident in the establishment382. Managers
(again in consultation with the relevant person in
charge) also had a duty to ensure that a log book was
kept, and maintained. Its contents included day-to-day
"events of importance or an official nature” and
details of disciplinary measures imposed3ss.

The 1987 Regulations not only placed requirements
on managers and people in charge of establishments,
but also gave guidance about what arrangements a
care authority had to make to put a child in
residential care384. If a care authority was responsible

7 jbid paragraph 5(3)

72 jbjd paragraph 5(4) and (5)
2 jbid paragraphs 8-15

74 jbid paragraph 10(1)

7% jbid paragraph 10(2). Corporal punishment was for this purpose to have the same meaning as in section 48A of the Education (Scotland) Act

1980 (as inserted by the Education (No.2) Act 1986, section 48)

76 The Social Work (Residential Establishments - Child Care) (Scotland) Regulations 1987 (1987/2233), paragraph 11(1)

7 jbid paragraph 12

% jbid paragraph 13 and 30

3 The Social Work (Scotland) Act 1968, s67. See above
3 jbid s62(3)

*®1 And in doing so shall have regard to the statement of functions and objectives: The Social Work (Residential Establishments - Child Care)

(Scotland) Regulations 1987 (1987/2233), paragraph 16(a)
2 jbjd paragraph 14
*3 jbjd paragraph 15
34 jbid Part Il



for a child under the regulations38> for six weeks or

more immediately before the placement, it could

place the child in:

®m a residential establishment;

® a school within the meaning of the Education
(Scotland) Act 1980 (where the child would
normally reside for the duration of the
placement); or

® a hospital, convalescent home, private nursing
home or other establishment within the meaning
of the National Health Service (Scotland) Act
1978386,

A placement could proceed so long as the care
authority was satisfied that it was appropriate to the
child’s needs. This meant taking into account the
information required by the regulations themselves38’
and the authority’s duty under section 20 of the 1968
Act, namely to further the best interests of a child in
their care and to give the child the opportunity to
properly develop3gs,

The care authority also had to be satisfied that the
residential placement proposed for the child was
appropriate to the child’s needs as set out by the
statement of functions and objectives required by the
regulations38d. Similar requirements applied to care
authorities that had not been responsible for a child
for more than six weeks before placement. Again,
there was great weight on the need for the
placement to correspond with the child’s welfare and
best interests39.
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When a care authority did place a child, the 1987
Regulations imposed a duty to give written notice
and details of the placement to the local authority in
the area the placement took place (if this differed to
the care authority’s area)3?'. The care authority also
had to notify the area’s education and health
authorities,392 although this wasn’t needed if the
care authority didn’t intend the placement to last
more than 28 days393. However such a notification was
needed if the placement did last for more than 28
days394, or if the authority learned that the child:
m had significant medical or educational needs395;
® had a medical problem important to its future
care3%; or
m was below compulsory school age3Y7.

The child’s parents or guardians also had a right to be
notified of the placement, unless the care authority
considered this wasn’t in the child’s interests398.

The care authority’s responsibility for providing
information extended to having to give written
details to the person in charge of the establishment
about the child’s background, health, and mental and
emotional development. The details also had to
include any other information considered relevant,
including information about the child’s wishes and
feelings about the placement itself399. Both the care
authority and the person in charge were to agree
about the care the establishment would provide,
including the arrangements for contact between a
child and its family400, They also had to make sure that

35 jbid. See paragraph 17(3) for the relevant application

6 Again where the child would normally reside there for the duration of the placement.

Ibid paragraph 17(1) and 18
*7 Especially the particulars set out in Schedule 1

3 The Social Work (Residential Establishments - Child Care) (Scotland) Regulations 1987 (1987/2233), paragraph 18

3 jbid

30 jpid paragraph 19(1)

1 jbid paragraph 22(1)(a)

*2 jbid paragraph 22(1)(b) and (c)
3% jpid paragraph 22(2) and (3)

4 jbid paragraph 22(2)(b) and (3)(c)
5 jbid paragraph 22(2)(a)

¢ jpid paragraph 22(3)(a)

37 Within the meaning of section 31 of the Education (Scotland) Act 1980: ibid paragraph 22(3)(b)
8 jbid paragraph 22(1)(d): this was decided with regard to section 20 of the 1968 Act and the code of practice issued by the Secretary of State
under section 17E of the 1968 Act (as inserted by the Health and Social Services and Social Security Adjudications Act 1983, section 7(2))

* jbid paragraph 29(a)

“° |n accordance with the code of practice issued by the Secretary of State under section 17E of the 1968 Act (as inserted by the Health and Social

Services and Social Security Adjudications Act 1983, section 7(2))
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the child received adequate and efficient education
(in line with the regulations) and proper medical and
dental treatment401.

Further monitoring arrangements under the
Regulations included a duty on the care authority to
take whatever steps it felt were needed to be certain
that any placement made under the Regulations
continued to be in the child’s interests402. This
required visiting the child within one week of the
placement and, after this, at intervals of no more
than three months from the last visit. However

the authority could visit as often as it considered
necessary, to supervise the child’s welfare403. Such
visits carried out in line with the Regulations had

to be followed up by written reports, for the care
authority to consider404, If a care authority felt it was
no longer in the child’s best interests to remain in a
residential establishment, it could end the placement
as soon as practicable, giving written notice40s.

Secure accommodation

As seen earlier, the 1968 Act successfully consolidated
several principles concerned with regulating various
types of residential establishment. However it seems
that, in practice, some of these establishments
remained governed by legislation introduced before
the 1968 Act406. The 1987 Regulations effectively
pulled together the laws relating to how a number of
individual residential establishments operated, placing
them under the one roof. But other regulations still
existed to govern institutions not ostensibly covered
by them.

Perhaps the most notable of the legal provisions not
already mentioned are those relating to secure
accommodation — that is, accommodation in
residential establishments that restricted children’s
liberty497. Previously, legal provisions were within the
context of the regulations governing individual
establishments. For example, the Approved School
(Scotland) Rules 1961 contained requirements on
sectioning unruly pupils (for example, placing them
in solitary confinement)408,

Specific regulations relating to the provision and use
of secure accommodation were made after the Health
and Social Services and Social Security Adjudications
Act 1983499 amended the Social Work (Scotland) Act
1968. The Secure Accommodation (Scotland)
Regulations 1983410 (we've called these the 1983
Regulations from here on) stated that children could
only be accommodated in residential establishments4'
providing secure accommodation approved by the
Secretary of State412. The person in charge also had
to make sure that a child placed and kept in such
accommodation received care appropriate to its
needs413. The regulations also covered:

m detaining children for no longer than seven
days without the authority of a children’s hearing
or sheriff;

m the standards to be applied before a child subject
to a supervision requirement could be placed;

m arrangements for an interim placement in secure
accommodation of children in care under Part Il
of the 1968 Act;

m reviewing the conditions of the secure
accommodation; and

m requirements for children being cared for by local

“' The Social Work (Residential Establishments - Child Care) (Scotland) Regulations 1987 (1987/2233), paragraph 29(b) and (c)

“2 jbid paragraph 23
3 jbid paragraph 23(a)
“4 jbid paragraph 23(b)
s jbid paragraph 24

“ For example, children's homes and approved schools (still in operation) were subject to the 1959 Regulations and 1961 Rules respectively until
revoked by The Social Work (Residential Establishments - Child Care) (Scotland) Regulations 1987 (1987/2233)
“7 The Secure Accommodation (Scotland) Regulations 1983 (SI 1983/1912) paragraph 2(1)

4% 2243/1961 paragraphs 33 and 34
4 Section 8 inserted the new sections 58A to 58G into the 1968 Act

410 §] 1983/1912. Paragraph 19 revoked rules 33 and 34 of the Approved Schools (Scotland) Rules 1961
4" Having the same meaning applied to it as s94(1) of the 1968 Act: SI 1983/1912 paragraph 2(1)

“2 jbid paragraph 3
4 jbid paragraph 4



authorities in secure accommodation:

- because a court sent them under the Criminal
Procedure (Scotland) Act 1975; or

- under place of safety warrants under the Social
Work (Scotland) Act 1968)414.

But perhaps most notable in terms of monitoring
children was the duty placed on the person in charge
to keep a record of the child’s placement. This had to
include details about the supervision requirement and
any reviews of the placement required by the 1968
Act415. These records had to be open at all times for
inspection by the Secretary of State, who could ask
for copies to be sent to him41.

The Secure Accommodation (Scotland) Amendment
Regulations 1988417 (we've called these the 1988
Amendment Regulations from here on) significantly
amended the elements of the 1983 Regulations that
applied to secure accommodation. (The 1988
Amendment Regulations followed the introduction
of the Social Work (Residential Establishments-Child
Care) (Scotland) Regulations 1987.) The amendments
placed managers4'® of a residential establishment that
provided secure accommodation under a new duty to
make sure, in consultation with the person in
charge419, that the establishment provided
appropriate standards of care for children, taking
account of Part Il of the 1987 Regulations420,

In line with this best-interests principle, the
regulations extended the general duties of
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directors of social work under the 1983 Regulations,
when deciding about placing a child in secure
accommodation subject to a supervision
requirement421. What's more, a child could now only
be placed if the director of social work and the person
in charge of the residential establishment were
satisfied the child’s needs were being met in line with
the requirements of the newly amended 1983
Regulations422. These requirements were that the
placement was considered appropriate to the child’s
needs, taking account of any relevant information
and the statement of functions and objectives423.

Changes to the 1983 Regulations included the

following new elements:

m If a children's hearing was considering whether
a condition should apply to a supervision
requirement allowing a child to be detained in
secure accommodation, a local authority could
recommend such a condition only if it
was satisfied that the placement was in the child's
best interests, in line with the procedures set out in
1987 Regulations424,

® A condition permitting a child to be put into
secure accommodation as part of a supervision
requirement made by a children’s hearing under
section 58C of the 1968 Act425 had to be reviewed
every three months. This required that in
calculating the prescribed interval of three months,
account should be taken of any review for other
purposes under the 1968 Act that also reviewed
such a condition.

“14 jbid paragraphs 5-15
4 jbid paragraph 16(1)
46 jbid paragraph 16(2)
#1751 1988/841

“¢ The definition of which was added to the 1983 Regulations by the 1987 Amendment Regulations, meaning: "(a) in the case of a voluntary
organisation, the management committee to whom powers are delegated within the organisation for management of the residential
establishment providing secure accommodation; (b) in the case of a local authority, those officers exercising powers standing referred to the
Social Work Committee under section 2(2) of the 1968 Act or subject to an arrangement under section 161(3) of, and Schedule 20 to, the Local
Government (Scotland) Act 1973 for the management of the residential establishment providing secure accommodation”: SI 1988/841,

paragraph 3

49 Now defined as "the person in charge of a residential establishment providing secure accommodation who is responsible to the managers of

that establishment": ibid
0 jpid, paragraph 4

! jbid paragraph 5. The director of social work, in following the prescribed procedures, now being required to satisfy himself as to the matters

set out at regulation 18(b) and (c) of the 1987 Regulations

“2 jbjd paragraph 6. That is, in accordance with the matters set out at regulation 18(b) and (c) of the 1987 Regulations
2 A similar requirement was added by the amendment made to paragraph 15 of the 1983 Regulations dealing with a number of situations where
a child was detained in a place of safety under a warrant issued by a hearing or a sheriff not authorising the use of secure accommodation

under section 58E of the 1968 Act: SI 1988/841, paragraph 10

4 jbid paragraph 7 (inserting a new paragraph 9A into the 1983 Regulations)
“» jbid paragraph 8 (inserting a new paragraph 12 into the 1983 Regulations)
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A further change gave a child or its parents the right
to a review by a children’s hearing within 21 days of
asking for one in writing. This applied if a condition
imposed by the hearing had not taken effect for six
continuous weeks426, Finally, apart from various
transitional provisions governing the implementation
of changes effected by the new regulations427, the
1988 Amendment Regulations required that the
managers of such establishments consult with the
person in charge about the need to keep records428.

These changes to the 1983 Regulations represented a
general tightening of the legal framework governing
secure accommodation, and arguably put more stress
on welfare. They also highlighted the important role
that Social Work (Residential Establishments — Child
Care) (Scotland) Regulations 1987 had in altering how
residential establishments were run and regulated.

However, additional legal measures were needed to
govern how secure accommodation was used in
Scotland for children who were ordered by a court to
be detained in residential care under section 413 of
the Criminal Procedure (Scotland) Act 1975429, As a
result, the Residential Care Order (Secure
Accommodation) (Scotland) Regulations 1988430 were
introduced. Generally, these stated that a child could
only be detained in secure accommodation43! under
section 413 if the relevant local authority’s director of
social work and the person in charge of the
establishment were both satisfied it was in the child's

best interests. They had to take account of certain
circumstances that the Regulations432 set out and they
had to agree how long detention was necessary433.

The Regulations also allowed for reviews. The director
of social work and the person in charge of the
establishment had to review cases when they felt it
was necessary and appropriate in light of the child’s
progress434 — but at intervals of no more than three
months435. Furthermore, the Regulations significantly
stated that the child’s best interests were
paramount436 in any decisions about whether the
child should remain liable to be detained. Decisions
had to take account of what the Regulations
described as “all relevant circumstances”. These had,
if possible, to include the child’s opinion and that of
its parents437.

Managers438 also had a duty to maintain children’s
welfare by ensuring that children placed and kept in
secure accommodation received care appropriate to
their needs#39. And, just as previous legislation had,
the Regulations laid down important rules for
keeping records. The person in charge had to
maintain a record of the child’s placement and this
had to include:

m details of any reviews carried out under the
Regulations;

m the date and time of the child’s placement, release,
or both; and

% jbid (inserting a new paragraph 12A into the 1983 Regulations)
7 jbid paragraph 12

“* jbid paragraph 11 (amending paragraph 16 of the 1983 Regulations)

422 Section 413(1), as substituted by section 59(1) of the Criminal Justice (Scotland) Act 1987

051 1988/294

41 Defined as "accommodation provided in a residential establishment for the purpose of restricting the liberty of children": SI 1988/294,

paragraph 2(1)

“2 Namely "(a) he has a history of absconding, and-(i) is likely to abscond unless he is kept in secure accommodation; and (ii) if he absconds, it is
likely that his physical, mental or moral welfare will be at risk; or (b) he is likely to injure himself or other persons unless he is kept in secure
accommodation; and in either case it is in the child's best interests that he be kept in secure accommodation”: ibid paragraph 4(1)

3 jbid paragraph 4(2)
“* jbid paragraph 5(1)(a)
s jbid paragraph 5(1)(b)
5 jbid

“7 jbid paragraph 5(2)

8 Defined under paragraph 2 of these Regulations, but soon amended by The Residential Care Order (Secure Accommodation) (Scotland)

Amendment Regulations 1988 (S.I. 1988/1092) paragraph 3, to mean "(a) in the case of a voluntary organisation, the management committee
to whom powers are delegated within the organisation for management of the residential establishment providing secure accommodation; (b)
in the case of a local authority, those officers exercising powers standing referred to the Social Work Committee under section 2(2) of the Social
Work (Scotland) Act 1968, or subject to an arrangement under section 161(3) of, and Schedule 20 to, the Local Government (Scotland) Act 1973,
for the management of the residential establishment providing secure accommodation;"

4 S| 1988/294, paragraph 6



m the child’s full name, sex and date of birth440,
These records had to be available for inspection by
the Secretary of State, who could ask for copies to be
sent to him441,

Children and young people with mental disorders

The modern regulation of residential care for children
with a mental disorder has its basis in the Mental
Health (Scotland) Act 1984442, This consolidated the
Mental Health (Scotland) Act 1960, which was
amended principally by the Mental Health
(Amendment) (Scotland) Act 1983.

The 1984 Act was intended to regulate how people
suffering — or appearing to suffer — from mental
disorder443 were taken into care, cared for and
treated, and continued the important monitoring
function of the Mental Welfare Commission
established under the previous legislation. Its duty
was to inquire about cases of ill-treatment, poor
standards of care and treatment, or cases where
mentally disordered people had been wrongly
detained. The Commission also had to regularly visit
patients detained in hospitals or under a guardian,
and all these duties continued under the 1984 Act444.
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The Commission’s role in protecting patients was

deeply rooted in the new law. It had the power to

interview any patient in private and inspect any

patient’s medical records445, and continued to have a

duty to inform hospitals and local authorities about

any case that was relevant to:

®m secure a patient’s welfare;

m prevent a patient being badly treated; or

m deal with any shortcomings in how a patient was
cared for or treated.446

Furthermore, the Commission could notify the
Secretary of State and any other relevant body about
any concerns it had447.

In terms of local authority services, powers under the

1984 Act extended to:

m providing residential accommodation for people
suffering from mental disorder;

m local authorities’ functions as guardians; and
the supervision of people suffering from mental
handicap but not who weren’t detained or placed
in a guardian’s care448,

Local authorities — as with previous laws — had a duty
to provide after-care services and training facilities44°.
If they had parental rights over a child, they had to
visit the child and take what the Act described as
“such other steps” while the child was in a hospital or
nursing home that would be expected of a parent4s0.

“° jbjd paragraph 7(1)
' jbid paragraph 7(2)
“2 ¢, 36

*3 The Mental Health (Scotland) Act 1984, c. 36, s 1(1). "Mental disorder" was defined in s1(2) as "mental illness or mental handicap however

caused or manifested"
4“4 jbid s3
s jbid s3(2)(b), (5) and (6)
“5 jbid s3(2)(d)
“7 ibid s3(2)(e) and (f)

“8 jbid s7, derived from ss7 - 12 of the Mental Health (Scotland) Act 1960 and ss6, 7(1) of the Mental Health (Amendment) (Scotland) Act 1983

“* The Mental Health (Scotland) Act 1984, s8

“° jbid s10 - parental rights vesting in a local authority as defined by that section
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The 1984 Act imposed a duty on local authorities

to provide or arrange for suitable training and
occupation for people suffering from mental handicap
who were over school age#s'. (This didn't affect how
the Education (Scotland) Act 1980 operated, which
placed a duty on education authorities to provide
educational facilities for pupils suffering from mental
disability.) The Act also carried on the requirement,
established by the 1960 Act, that all private hospitals
had to be registered and open to inspection at all
times452, (Part IV of the Social Work (Scotland) Act
1968 replaced the 1960 Act's requirements for
residential homes.)

The 1984 Act also largely retained the 1960 Act’s legal
provisions on caring for and treating patients. For
example, it was an offence under the 1984 Act for
anyone —including an officer, employee or manager —
to ill-treat or deliberately neglect a patient being
treated for mental disorder as an in-patient or out-
patient453. Furthermore, women received more
protection; it was an offence for a man to have,
procure or encourage unlawful sexual intercourse
with a woman or girl protected under the Act454.

Inspections were also of great importance. Section 109
(1) of the Act made it an offence for anyone to refuse to
allow premises to be inspected, obstruct a visit to,
interview with or examination of a patient, or fail to
produce records. Indeed, mental health officers and
medical commissioners could demand, at all reasonable
times, to enter and inspect a premises and remove a
patient if they believed the patient was being ill-treated
or neglected4ss.

Overall, therefore, the 1984 Act clearly continued the
effective measures put in place by the 1960 Act and 1983
amendment Act, attempting to ensure that children
with mental disorders were properly protected.

Section 8: Further developments in the
1980s and 1990s456

The latter half of the review period shows that there
had been significant advances in efficiently regulating
how children and young people were cared for and
treated in residential establishments. The way the
various laws, rules and regulations were applied made
the legal framework clearer and more transparent. It
brought together a vast number of requirements and
began to place child welfare at the centre of a system
of regulation that was increasingly streamlined.

But one can criticise the fact that, after the Social
Work (Scotland) Act 1968 was introduced, the power to
make regulations for such establishments was largely
unused until the 1980s. This effectively meant that
many of the older and potentially outmoded legal
provisions — such as the 1959 Regulations and the
1961 Rules — remained in force and at the core of how
establishments were regulated. In other words, what
seemed on the surface to be an extensive overhaul
and consolidation of the main principles may have
had little effect on how these establishments were
run in practice.

What is apparent, however, is that the legal
developments mirrored closely an increasing awareness
in England and Scotland that vulnerable children might
be exposed to risks in the very places where they
should be safe457: residential establishments.

In England, concerns about the quality of care in such
establishments led to ‘The Report of the Committee
Inquiry into Children’s Homes and Hostels’ in 1985,
which uncovered systematic sexual abuse of children
in residential care458. Another significant inquiry —
the ‘Pindown Report’452 — was published in the early
1990s, and revealed methods of restraining children
that were unsuitable and not appropriate to a caring
environment. These reports led to new procedures in

4! Within the meaning of the Education (Scotland) Act 1980. The Mental Health (Scotland) Act 1984, s11(1)

2 jbid ss12, 14
3 jbid s105(1)

#4 That is, a woman or girl "suffering from a state of arrested or incomplete development of mind, which includes significant impairment of
intelligence and social functioning". The Mental Health (Scotland) Act 1984, ss106, 107

5 jbid s117

46 Taken primarily from the Stair Memorial Encyclopaedia The Laws of Scotland: Child and Family Law, para 292 onwards

*7 jbid para 292

“¢ jbid. The phrase "systems abuse" has been coined to describe the abuse or neglect that children suffer at the hands of organisations dealing
with their education and care. See J Cashmore 'Systems Abuse' in M John A Charge Against Society: The Child's Right to Protection (1997)
*? The Pindown Experience and the Protection of Children: the Report of the Staffordshire Child Care Inquiry (1991)



England for recruiting and training staff in residential
homes. They also influenced policy and practice north
of the border.

Taking account of developments in England, the
Secretary of State commissioned a review of
residential childcare in Scotland, known commonly

as ‘The Skinner Report’460. This was charged with
outlining changes in how residential childcare had
been provided during the 1970s and 1980s, and stated
the eight fundamental principles necessary for
effective residential care (including individuality and
development, good basic care and a feeling of safety).
The report made 66 recommendations46’. Also
important during this period were the findings of the
‘Fife Inquiry’462, and hearings into several complex
child protection cases in Scotland463. These led to
further inquiries#64 into how the 1968 Act operated.

As various commentators have recognised4s5, the
effect of all the conclusions and recommendations of
these inquiries — and growing awareness of the
significance of children’s and parents’ rights in child
protection466 — led to substantial reforms under the
Children (Scotland) Act 1995467,
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Section 9: The Children (Scotland) Act 1995

The Children (Scotland) Act 1995 radically overhauled
Scottish law relating to children. (We've called it the
1995 Act from here on.)

The 1995 Act provided for adoption of children and
young people who had been looked after as children
by local authorities. It covered how residential
establishments should be regulated, and introduced
new regulations covering the relationship between
parents and children, and between guardians and
children. It continued an existing emphasis on finding
care for children whose parents couldn’t adequately
care for them468, and also continued to recognise the
importance of protecting children. Children could
therefore be referred to children’s hearings if they
were the victim of a “Schedule 1 offence”, meaning
Schedule 1 to the Criminal Procedure (Scotland)

Act 1975469,

Schedule 1 of the Criminal Law (Consolidation)
(Scotland) Act 1995 listed a range of sexual offences
against children, for example, incest470 and intercourse
between someone in a position of trust and a child
under 16471, This was designed to reinforce the
protective measures that the 1995 Act laid down.

At a general level, the 1995 Act also responded to

the many inquiries into child cruelty and child
protection policies by putting more emphasis on

% Another Kind of Home: A Review of Residential Child Care (1992) (the Skinner Report)
! Mostly concerning local authorities' policies and procedures: Stair Memorial Encyclopaedia The Laws of Scotland: Child and Family Law,

para 292 onwards

2 Report of the Inquiry into Child Care Policies in Fife (the Kearney Report) (HC Papers (1992-93) no.191) dealing with Fife Regional Council's
policy to place children, where possible, on home supervision, seemingly at the expense of denying residential placements to those children
who might benefit from them, and therefore undermining the authority of the children's hearing system. The Inquiry concluded that the
implementation of the region's policy was characterised by over-simplification of issues affecting children and their families and that 'this

approach was dangerous and inimical to good social work practice'

43 Sloan v B 1991 SLT 530; L, Petrs 1993 SCLR 693, 1993 SLT 1310 and 1342

4 Report of the Inquiry into the Removal of Children from Orkney in February 1991 (The Clyde Report) (HC Papers 1992-93) no.195) which
concentrated on the legal provisions for emergency protection of children and the decision-making processes of the various agencies (specific

to the case) involved in child protection.

5 Stair Memorial Encyclopaedia The Laws of Scotland: Child and Family Law, para 293
% The United Kingdom had ratified the United Nations Convention on the Rights of the Child on 16 December 1991 and a challenge to the
children's hearing system had been made under the European Convention on Human Rights in McMichael v United Kingdom (1995) A 307; 20

EHRR 205: ibid

%7 See E Kay M Tisdall The Children (Scotland) Act 1995: Developing Policy and Law for Scotland's Children (1997)

“¢ For example, local authorities were placed under a duty to promote the upbringing of children by their families, and involve parents in
decision-making etc: The Children (Scotland) Act 1995, s22(1)(b) and s17(4)

“2 'Any offence involving the use of lewd, indecent or libidinous practice or behaviour towards a child under the age of 17': See the Children
(Scotland) Act 1995, s52(2)(d). See also the Criminal Law (Consolidation) (Scotland) Act 1995, Sch 1

40 Criminal Law (Consolidation) (Scotland) Act 1995, s1.

7' |bid,ibid s3: although this was geared towards individuals living at home with children, see below for residential home provisions
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listening to children’s views and treating them with
respect. This meant that courts, children’s hearings

and local authorities had a duty to take account of
these views.472

Part | of the 1995 Act gave parents a range of duties
towards a child473. This included being responsible for:
m safeguarding the child’s health;
m the child’s development and welfare474;
m providing direction and guidance to the
child475; and
m if the child didn't live with them, keeping in
regular, personal touch with the child47e.

Fulfilling their responsibilities under the Act meant

that parents generally had the right to:

m have the child living with them - or to make other
arrangements for where the child could live477; and

m control, direct or guide the child’s upbringing in
ways appropriate to the child’s stage of
development478,

And if the child wasn't living with the parent, he or
she had the right to maintain personal relations and
direct contact with the child regularly47°.

Parents’ rights and responsibilities under the 1995 Act
replaced any similar rights and responsibilities they
may have had under common law480. Anyone deemed
to have parental responsibilities or rights under the
1995 Act could not renounce those responsibilities or
rights, but could arrange for some or all of them to
be exercised on his or her behalf. Even young people
who didn’t have any parental rights or responsibilities,
but who had reached 16 years and had care or control

over a child under 16 had a duty, namely to do what
was reasonable in the circumstances to safeguard the
child’s health and welfare48!.

Perhaps the greatest change that Part | of the 1995
Act made in this area was to the need to take a child’s
views into consideration. This was the case for
anybody who made any major decision about taking
responsibility for a child as a parent, or about caring
for a child. In doing so, they had to allow for the
child’s age and maturity; a child aged 12 or over was
considered old and mature enough to form a view4s2,
This shows a definite shift towards a more child-
centered legal framework than before: further
evidenced by the fact that a court could only grant an
application for guardianship if it felt that doing this
was in the child’s best interests4s3.

Indeed this principle underpins the 1995 Act. Part Il
dealt with how local authorities and children’s
hearing should promote children’s welfare, and stated
that if a children’s hearing or court decided any
matter with respect to a child, the child’s welfare
throughout their childhood had to be their
paramount consideration484,

The language was therefore very clear about how the
law should be applied. The duties of local authorities
looking after children4& (in any way that the
Secretary of State allowed) were also clear: they had
to safeguard and promote the child’s welfare, which
also had to be their paramount consideration. Local
authorities were therefore required to do whatever
was necessary, practical and appropriate to promote
regular, direct contact and personal relations between

2 The Children (Scotland) Act 1995, ss16-17

42 Defined as a person under the age of 16 or 18 depending on the relevant provisions relied on: see The Children (Scotland) Act 1995, s1(2)

74 jbid s1(a)

75 jbid s1(b)

46 ibid s1(c)

77 jbid s2(1)(a)

7 jbid s2(1)(b)

7 jbid s2(1)(c)

* jbid s1(4) and 2(5)

! jbid s5(1), but "nothing in this section shall apply to a person in so far as he has care or control of a child in a school ("school" having the
meaning given by section 135(1) of the [1980 c. 44.] Education (Scotland) Act 1980)": ibid s5(2)

“2 jbid s6
2 jbid s11(7)(a)
4 jbid s16(1)

#5 "Look[ing] after" referring to a child for whom a local authority are providing accommodation for under s25 of the Act, who is subject to a
supervision requirement, or who is subject to a warrant or order under the Act: The Children (Scotland) Act 1995, s17(6)



a child and anybody with parental responsibilities for
the child486. Their duties could include giving advice
and help to prepare the child for when it was no
longer looked after by the local authority487.

Decisions about any child whom the authority was
looking after48 had to take account of the views of
the child, its parents, anybody with parental rights
and anyone else the authority considered relevant.
The decision could also have to take account of the
child’s age, maturity, religion, race and cultural and
linguistic background48. This promotion of welfare
would extend not only to children in local authorities’
care, but also to children in their area who were

in need4%.

Local authorities’ duties under the 1995 Act included
having to prepare and publish plans#1, the contents
of which could be directed by the Secretary of State.
The authority was required to review these plans
regularly492 and in consultation with their local health
boards, NHS trusts and any other organisations
considered appropriate under the Act. Furthermore,

they had to make more information publicly available.

This included what services they provided to children
in their area and, if appropriate, services that
voluntary organisations493 provided for them4%4.

Under the 1995 Act, local authorities had to provide
accommodation in line with the obligations laid down
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in the 1968 Act. Therefore, authorities were required

to provide for children who lived in or were found in

their area and who apparently needed

accommodation because:

® nobody had parental responsibility for them;

m they were lost or abandoned; or

m whoever was caring for them couldn’t provide
suitable accommodation and care49s.

Again this was underpinned by the general principle
that a local authority could provide accommodation
simply if they considered it would safeguard or
promote a child’s welfare4%. As before, they had

to take account of the child’s views as far as
practicable497,

This duty to provide accommodation was not to

apply under these general provisions if anyone

with parental responsibilities for, or rights over,

the child could:

m care for the child; and

m was willing to either provide, or arrange to have
provided, accommodation for the child49,

Therefore, anyone in this position could at any time
remove the child from accommodation provided by
the local authority under these provisions499.

In terms of the manner of accommodation to be
provided, the 1995 Act stated that a local authority

*¢ jbid s17(1)(c)
“7 ibid $17(2)
8 jbid s17(3)
2 jbid s17(4)

“° jbjd s22(1). Being "in need" defined as being in need of care and attention because "he [the child] is unlikely to maintain, or to have the
opportunity of achieving or maintaining, a reasonable standard of health or development unless they are provided for him...his health or
development is likely significantly to be impaired, or further impaired, unless such services are so provided...he is disabled; or...he is affected
adversely by the disability of any other person in his family...": The Children (Scotland) Act 1995, s93(4)

“' jbid s19(1)
2 jbid $19(3)

+: Defined as "a body (other than a public or local authority) whose activities are not carried on for profit" -

the Children (Scotland) Act 1995, s93 (1)
4 jbid s20
5 jbid s25(1)

6 jbid s25(2). Furthermore a local authority could provide accommodation for any person within their area between the ages of 18 and 21, if
they considered it necessary to promote their welfare: The Children (Scotland) Act 1995, s25(3)

“7 ibid $25(5)

8 jbid s25(6)(a), but not applying if any child over 16 agreed to be provided with such accommodation or where a residence order had been
made but it was agreed that the child should be looked after in accommodation provided by the local authority: The Children (Scotland) Act
1995, s25(7)

*? jbid, s25(6)(b), although not applying where accommodation has been provided for a continuous period of at least six months unless the
person removing the child had given the local authority for the time being making such provision at least fourteen days' notice in writing of
his intention to remove the child: The Children (Scotland) Act 1995, s25(7)
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could provide accommodation for a child looked after

them by:

m boarding them out (that is, placing them with an
individual or family who would have responsibility
for the child)s00;

B maintaining the child in a residential
establishments01 ; or

m making any other arrangements that the local
authority considered appropriates02.

Furthermore, local authorities also had a duty to
review the case of any child in their care at certain
intervals and in ways laid down by the Secretary of
State503. They retained the right to remove any child
placed in residential establishments at any time — and
had to if asked by the person responsible for the
establishment504,

Local authorities could insist that a child had to go
into care under the 1995 Act if it appeared, for
example, that the child:

m was beyond the control of what the Act described
as a relevant personsos;

m was falling into bad company or exposed to moral
danger;

m was likely to suffer unnecessarily or suffer serious
health or development problems because of a lack
of parental care; or

m had been the victim of a so-called Schedule 1
offences%, which covered offences such as indecent
behaviour.

If a local authority received information suggesting

that a child would have to be placed in care, it could

make whatever inquiries were needed and inform the
Principal Reporter07. These investigations also
allowed a sheriff to grant a child assessment order:
this meant an assessment could be made of the state
of the child's health or development, or how the child
had been treated>08.

Children could be given emergency protection under
child protection orders. These allowed a sheriff to
remove a child to a place of safety>0 if, for example,
there were reasonable grounds to suspect that a child
was being ill treated, neglected or suffering
significant harm. A child protection order was also
possible if enquiries were under way to allow a local
authority to decide whether they should take any
action to safeguard a child’s welfare510. The 1995 Act
also ensured that children at risk of harm could be
given short-term refuge if a child asked for it5'!. The
child could be placed in residential establishments
both controlled or managed by a local authority, or
one registered under the 1968 Act and approved by
the local authority.

It's clear, therefore, that the welfare of children was
more obviously at the heart of the legal framework
under the 1995 Act. However, the Act was significant
not just for introducing legal measures to properly
govern standards of alternative care, but also in its
relationship to what was already in force under
existing laws. Worth noting in particular is the

vast number of ways it amended the Social Work
(Scotland) Act 1968. These amendments updated

the 1968 Act’s requirements and tightened up

5 jbid s26(1)(a)

%! jbid s26(1)(b). Defined in s93(1) as an establishment (whether managed by a local authority, by a voluntary organisation or by any other person)
which provides residential accommodation for children for the purposes of the Children (Scotland) Act 1995 or the Social Work (Scotland)

Act 1968
2 jbid s26(1)(c)
% jbid s31(1)
50 jbid s32

%5 "relevant person" in relation to a child meaning - (a) any parent enjoying parental responsibilities or parental rights under Part | of the 1995
Act; (b) any person in whom parental responsibilities or rights were vested by, under or by virtue of the 1995 Act; and (c) any person appearing
to be a person who ordinarily (and other than by reason only of his employment) had charge of, or control over, the child

% jbid s52. "Schedule 1" to the [1975 c. 21.] Criminal Procedure (Scotland) Act 1975 (offences against children to which special provisions apply)

7 jbid s53. "The Principal Reporter" means the Principal Reporter appointed under section 127 of the Act of 1994 or any officer of the Scottish
Children's Reporter Administration to whom there is delegated, under section 131(1) of that Act, any function of the Principal Reporter under

the 1995 Act: The Children (Scotland) Act, s93(1)
%8 jbid s55

%2 Meaning a residential or other establishment provided by a local authority, a community home within the meaning of s53 of the Children Act
1989, a police station, or a hospital surgery or other suitable place, the occupier of which is willing temporarily to receive the child: The

Children (Scotland) Act 1995, s93(1)
510 jbid s57
51" The Children (Scotland) Act 1995, s38 (1)



the framework of laws, rules and regulations that
regulated services for children. So, for example,
section 34 of the 1995 Act amended how residential
establishments should be registered. It refined the
scope of what had been possible under the 1968
Act>12 and required new details about the process of
voluntary registration53.

The 1995 Act also tightened the law on inspecting
establishments (amending section 67 of the 1968 Act),
allowing someone who'd been authorised by a local
authority to go into a registered establishment — or
premises suspected of being used as one — at all
reasonable times>14. In line with 1968 Act's wording,
an inspection could be made under the 1995 Act

to examine “the state and management of the
establishment or place, and the condition and
treatment of the persons in it, as the person so
authorised thinks necessary”515.

More significantly, however, is how the 1995 Act
changed access to records. Under the 1968 Act,
inspectors could examine “any records or registers
required to be kept”. Now they could inspect any
records or registers in whatever form they were held
relating the place or to anyone in the establishment
receiving services under the 1968 Act, the Mental
Health (Scotland) Act 1984, or the 1995 Act516.

A final significant amendment ensured that the
actions of local authorities could be properly
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scrutinised. The change meant that an inquiry could

be called into the local authority’s functions, under

the 1968 Act, which related to children. Although

it was the local authority that would be required

to carry out the inquiry5'7, it was an important

revision of the law, and complemented the

Secretary of State’s power to order an inquiry into:

m the functions of a local authority or voluntary
organisation under the 1968 Act;

m the detention of a child under the Children and
Young Persons (Scotland) Act 1937 or the Criminal
Procedure (Scotland) Act 1975; or

m the functions of the Principal Reporter under the
Local Government (Scotland) Act 1994 or the
Children (Scotland) Act 1995518,

The 1995 Act also made an important contribution

to how the various education Acts introduced in
Scotland operated over the years. From 19465 until
1995520 no mention was made specifically of schools
providing residential accommodation>21, and the 1995
Act inserted a new legal provision into the Education
(Scotland) Act 1980. It affected whoever was
responsible for a school providing residential
accommodation: for the first time, they were under

a duty to safeguard and promote the welfare of
children in their accommodation. They also had,
under the Act, to comply with the amended rules

on inspections522. Again, this emphasis on the child’s
welfare is important. It could also be seen in a
requirement that affected children accommodated

in establishments such as hospitals and nursing homes.

2 Applying more extensively now "(a) to any residential or other establishment the whole or a substantial part of whose functions is to provide
persons with such personal care or support, whether or not combined with board and whether for reward or not, as may be required for the
purposes of this Act [that is, the 1968 Act] or of the Children (Scotland) Act 1995; (b) in the case of a residential establishment which is a grant-
aided or independent school (as respectively defined in section 135(1) of the [1980 c. 44.] Education (Scotland) Act 1980), to that establishment
if any part of its functions are as described in paragraph (a) above" The Children (Scotland) Act 1995, s34 (amending s61 of the 1968 Act).

Repealed by the Regulation of Care (Scotland) Act 2001, s80(1), Sch4

53 Inserting a new s61A into the Social Work (Scotland) Act 1968. Certificates of registration as regards grant-aided or independent schools were
dealt with in the newly inserted s62A. Both were repealed by the Regulation of Care (Scotland) Act 2001, s80(1), Sch4
5 The Social Work (Scotland) Act s67(1), as inserted by the Children (Scotland) Act 1995, s34

515 jbid s67(2)(a) as inserted by the Children (Scotland) Act 1995, s34
516 jbid s67(2)(b)

"7 The Social Work (Scotland) Act 1968, s6B as inserted by the Children (Scotland) Act 1995 s100
5 The Social Work (Scotland) Act 1968 s6A, as amended by the Children (Scotland) Act 1995, Sch 4, s15

51 That is, The Education (Scotland) Act 1946
520 Chiefly governed by the Education (Scotland) Act 1980

521 "School" was defined consistently as excluding approved schools and latterly establishments or residential establishments within the meaning
of the Social Work (Scotland) Act 1968. "Educational Establishments" could include residential institutions conducted under an endowment
scheme. See, for example, the Education (Scotland) Act 1946 s143(1), and the Education (Scotland) Act 1980 s135(1)

52 The Education (Scotland) Act 1980, s125A, as inserted by the Children (Scotland) Act 1995, s35
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Here, too, steps had to be taken to make sure the
child’s welfare was being safeguarded and
promoted>23,

Overall, therefore, the 1995 Act undoubtedly placed
children at the core of its legal provisions, making
some vital changes to the existing framework of
laws, rules and regulations. It also, arguably, sharply
refocused the objectives of the system, and made
sure the new provisions worked effectively alongside
the important provisions still in force under the
Social Work (Scotland) Act 1968. However, although
the changes made by the 1995 Act were seen as

a welcome and important development, they
weren’t absolute. As we'll see, further refinements
were needed.

For example, the Regulation of Care (Scotland) Act
2001 brought further measures relating to the
standards of residential care for children; it required
that all care home services had to be registered with
the Commission for the Regulation of Care524, (Care
home services provide accommodation and nursing
care or some form of personal support to people who
are vulnerable or in need>5?5. The term includes
residential care homes for children.) And, although
the 1995 Act amended the 1968 Act in the areas of
registration and inspection procedures, the 2001 Act
tightened the regulations. Residential homes had to
be registered and inspected to ensure adequate
standards of care, with a requirement for twice-yearly
inspections>26.

Furthermore, under the 2001 Act, a new Care
Commission was required to take national standards
into account when deciding whether standards of
care were “adequate”.527

Part three: 1995 - present day

Section 10: Developments since 1995

This period isn't in my remit and therefore it's not
necessary to analyse it extensively. However, it is
relevant to examine some developments since the
changes introduced by the 1995 Act, as it offers a
valuable insight into how the legal framework has
progressed. This section considers the following:

m Children cared for in residential establishments
m Secure accommodation

B The Regulation of Care (Scotland) Act 2001

Children cared for in residential establishments

The Residential Establishments - Child Care (Scotland)
Regulations 1996528 covered residential establishments
into which local authorities could place children they
looked after529. The regulations replaced the Social
Work (Residential Establishments - Child Care)
(Scotland) Regulations 1987.

At their heart was a requirement that managers of
these establishments had a duty to make sure that a
child’s welfare was safeguarded and promoted in
accordance with the child’s best interests530. Managers

52 The Children (Scotland) Act 1995, s36

2 The Regulation of Care (Scotland) Act 2001, s7(1)
525 jbid s2(3)

52 jbid s25(3)

27 National Care Standards for Care Homes for Children and Young People (Scottish Executive, 2002), available via www.scotland.gov.uk

528 S.1. 1996/3256. Superseded themselves by the Regulation of Care (Requirements as to Care Services) (Scotland) Regulations 2002 No 114

52 Applying to any residential establishment controlled or managed by a local authority, one which required registration under s61 of the 1968
Act, or a school voluntarily registered in accordance with s61A of the 1968 Act: S.I. 1996/3256, paragraph 3

5 jbid, paragraph 4



had, as before, to prepare a statement of functions
and objectives, setting out their responsibilities>3' and
reviewing them to make sure their obligations were
being implemented>32, Minimum requirements — again
almost identical to those of 1987 Regulations —
covered fire precautions533, sanctions534, education535,
the need to keep log books and personal records536,
religious instruction537 and health and medical care53s.

Arrangements for monitoring registered

establishments were reinforced, requiring the

authority to visit at least once a year and make sure

that the establishment was:

m complying with the statement of functions and
objectives; and

® maintaining residents’ safety and welfare>3°.

The similarities with the 1987 Regulations had two
notable exceptions.

Firstly, a new requirement meant managers had to
have in place procedures for appointing and vetting
staff540. This was significant in recognising the need to
tighten provisions governing monitoring in this area.
Secondly, some of the measures in the 1987
Regulations were moved to the Arrangements to Look
After Children (Scotland) Regulations 1996541, which
dealt with the nature of child placements and how
these were reviewed and ended. This ensured that the
Residential Establishments - Child Care (Scotland)
Regulations 1996 offered a streamlined and more
focused set of rules to govern the practicalities of
running residential establishments.
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The Arrangements to Look After Children (Scotland)
Regulations 1996 are also significant, in that they
required local authorities to make a care plan before
taking a child into care. Obviously an important
development, these plans had to cover the child’s
immediate and longer-term needs and had to aim to
safeguard and promote the child’s welfare>42. Among
other things®43, the care plan had to include:

m the local authority’s immediate and longer term
plans for the child;

m details of any services to be provided to meet the
child’s care, education and health needs;

m the responsibilities of the local authority, the child,
anyone with parental responsibility, or another
relevant person544;

m the type of accommodation (for example,
residential establishment, foster home);

m the address;
the name of whoever was responsible for the child
at the establishment on the local authority’s
behalf:

m how the child’s parents were contributing to the
child’s day-to-day care;

® contact arrangements; and

m how long care was expected to last>4.

The plan had to be in writing and the local authority
had to agree it with a parent or whoever was in
charge of the childs46.

31 jbid paragraph 5(1) and the Schedule to the Regulations
32 jbid paragraph 5(2) and (3)
% jbid paragraph 9

53 jbid paragraph 10. Generally, to be determined by the managers in accordance with their statement of functions and objectives, specifically
excluding corporal punishment having the same meaning as in s48A of the Education (Scotland) Act 1980

5 S.1. 1996/3256, paragraph 11

5 jbid paragraphs 12 and 13

7 jbid paragraph 14

% jbid paragraph 15

% jbid paragraph 16

% jbid paragraph 8

1 S.1. 1996/3262

%2 S.1. 1996/3262 paragraph 3

% jbid paragraph 4 and 5

4 jbid paragraph 6(1) and Schedule 2 Part |
5 jbid paragraph 6(2) and Schedule 2 Part I
¢ jbid paragraph 6(4) and (5)
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The regulations also introduced other safeguards.
Local authorities had to give written notice of any
placement>¥’ - and information about the
placement - to:
m the education authority responsible for the area
the child would live548 in;
the local health board54;
(in some circumstances) the parent or person in
charge of the child>59; and
® any other local authority if different from the
placing authority (this was usually an authority
in a different area)>s'.

Stringent reviews of the placement and the care plan
were required, and local authorities had to do these
frequentlys52 and record their findings553.

The emphasis on having to keep records was stressed

by requiring local authorities to keep a written case

record for each child it looked after by. This had to

include:

m a copy of the care plan;

® a copy of any report they had that concerned the
child’s welfare;

m review documents; and

m details of any arrangements for anyone to act
behalf of the local authority that placed the
child>54.

A case record had to be kept until the 75th birthday
of the person it related to. If a child died before
reaching 18, the record had to be kept for 25 years
from the date of death®55. Local authorities were
responsible for keeping case records safely and
confidential, although confidentiality could be lifted
under legal provisions or if a court ordered it5%. These
obligations undoubtedly strengthened record-keeping
for children in local authority care.

The regulations also strengthened arrangements for
monitoring children in care. Local authorities had to
make sure that a registered medical practitioner (such
as a doctor) examined children before they were
placed. They also had to provide children with health
care during the placements5’. Furthermore, they had
to make sure that the child was visited within a week
of being placed. After this, visits had to take place at
least every three months, or whenever local
authorities felt it was necessary to safeguard or
promote the child’s welfare. Local authorities had to
keep written reports on visits558,

A local authority could, by giving written notice, end
a placement if it felt it was no longer in the child’s
best interests559.

*7 Not required if the placement was only intended to last not more than 28 days, unless the child had significant medical or educational needs or
the placement did in fact last for more than 28 days: S.I. 1996/3262 paragraph 7(2)
& jbid paragraph 7(1)(b) if the child was of compulsory school age within the meaning of section 31 of the Education (Scotland) Act 1980

%9 jbid paragraph 7(1)(c)

5 jbid paragraph 7(1)(d) except where they have already received a written copy of the care plan, or where the local authority consider it against
the interests of the child, or where a supervision requirement, order or warrant prevents disclosure

1 S.1. 1996/3262 paragraph 7(1)(a)

52 jbid paragraphs 8 and 9, namely six weeks within the date of first placement, three months within the date of the first review and thereafter

periods of six months within the date of the previous review
2 S.1. 1996/3262 paragraph 10
4 jbid paragraph 11

% jbid paragraph 12(1), the requirements being met by either retaining the original written record or a copy of it, or in some other accessible

form (such as a computer record): S.I. 1996/3262 paragraph 12(2)
¢ jbid paragraph 12(3)
7 jbid paragraph 13(1) and (2)
¢ jbid paragraph 18

5 jbid paragraph 19. The regulations also made provision for a looked after child to be cared for by his own parents in certain circumstances,
and set out minimum requirements for planned short term placements: S.I. 1996/3262 paragraphs 16 and 17



Secure accommodation

New regulations were also introduced to govern

how secure accommodation should be provided

in residential establishments, designed to work
alongside the Residential Establishments-Child Care
(Scotland) Regulations 1996 and replaced the previous
sets of secure accommodation regulationsseo.

The new regulations (the Secure Accommodation
(Scotland) Regulations 1996%6") covered any child
looked after by a local authority or for whom the
local authority was responsible under criminal
procedure laws. Consolidating the previous legislation
in this area, they again required the Secretary of State
to approve any arrangements to use part of a
residential establishment as secure accommodation>62.
And, as before, managers and owners had to make
sure to safeguard and promote the welfare of a child
placed in secure accommodation®63. A record of the
child’s placement also had to be kept, including
details of the child and any reviews of the child’s
placement under section 73 of the 1995 Act564.

The most notable change that the regulations
introduced was to reduce the maximum period that a
child could be kept in secure accommodation without
the authority of a children's hearing or a sheriff. This
was cut from seven days to 72 hours. The period for
calling a children’s hearing to consider a child’s case
was also shortened>¢s. Finally, local authorities could
now set up secure placement review panels. These
could review the case of any child detained by a local
authority in secure accommodation under the
Criminal Procedure (Scotland) Act 1995566,
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The Regulation of Care (Scotland) Act 2001

Perhaps the most significant recent development in
the care provided for children and young people has
been the Regulation of Care (Scotland) Act 2001
(we've called this the 2001 Act from here on).

Various consultation papers were published before
the Act took effect, making detailed proposals for
new arrangements to regulate care services and the
social services workforce. These papers considered:

m how to modernise social work services in Scotland;
m the first and second sections of draft national care
standards covering, amongst other things, older

people, people with mental health problems, and
children and young people; and

m the future of care homes under the new
legislation567.

As a result, the 2001 Act established a new
independent body to regulate care services in
Scotland, known as the Scottish Commission for the
Regulation of Care (also known as the Care
Commission)568. This created a system under which
care services were to be registered and inspected
against a set of national care standards, and subject
to enforcement action. Furthermore, the Act
established another independent body, the Scottish
Social Services Council, to regulate social service
workers and promote and regulate their education
and training.

5% Chiefly, The Secure Accommodation (Scotland) Regulations 1983 (SI 1983/1912); The Secure Accommodation (Scotland) Amendment Regulations
1988 (SI 1988/841); The Residential Care Order (Secure Accommodation) (Scotland) Amendment Regulations 1988 (S.I. 1988/1092)

%1 S.1. 1996/3255

2 jbid paragraph 3

3 jbid paragraph 4

% jbid paragraph 16

5 jbid paragraphs 5, 8 and 9
% jbid paragraphs 13-15

%7 See: Modernising Social Work Services: A Consultation Paper on Workforce Regulation and Education, published in November 1998;
Aiming for Excellence: Modernising Social Work Services in Scotland (Cm 4288), published in March 1999; Regulating Care and the Social
Services Workforce: A Consultation Paper, published in December 1999; Draft National Care Standards: First Tranche, published in June 2000;
The Way Forward For Care: a policy position paper, published in July 2000; Draft National Care Standards: Second Tranche, published in April
2001; The Future for Care Homes in Scotland: A Consultation Paper, published in April 2001

8 www.carecommission.com
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It's interesting and significant that the explanatory
notes to the 2001 Act569 described the way that care
services were regulated before 2001 as “patchy”, and
considered that many of the services were regulated
under laws, rules and regulations that seemed to be
outdated. The need for change highlighted in the
Act recognised that not all care services had to be
registered or inspected: those that were, were
regulated and inspected by different bodies.

We've seen, for example, that private and voluntary
sector residential care homes were regulated by local
authorities; private nursing homes by health boards;
and secure accommodation for children by the Social
Work Inspectorate. Some services, such as residential
care homes run by local authorities and support
services for people at home weren't subject to
registration at all.

It was also widely recognised that the various

standards weren’t being consistently applied, and that

there was a lack of efficient integration between
different services being provided by the same
establishment. The 2001 Act, therefore, aimed to
“modernise and standardise” how care services were
regulated, to ensure people’s trust and confidence in
the effectiveness of the system. These care services
included:
m residential care for children;
m children’s early education, day care and child-
minding;
m adoption and fostering services; and
care and welfare in boarding schools, school
hostels and in accommodation for offenders.

For the first time, all local authority care services had
to register and meet the same standards as the
independent sector provided.

The Act therefore set out to plug gaps in the
framework for regulating care services. In doing this,
it changed existing legislation in various ways. Most
notably for our purposes, this included replacing
sections 60-68 of the Social Work (Scotland) Act 1968;
schedule 9 of the Children Act 1989 (as it applied to
Scotland); and some other minor changes and repeals.

Notable features of the 2001 Act

The 2001 Act provides us with the most modern,
significant piece of legislation for regulating care
services for children and young people. Alongside the
1968 Act and 1995 Act, it forms a crucial part of the
modern legal framework. So it's important to examine
some of its provisions more carefully to help us
understand the current position.

The Act is divided into seven parts, and Part One is
perhaps most noteworthy for creating the Scottish
Commission for the Regulation of Care570, an
independent, non-departmental public body
accountable to Scottish Ministers. The Commission’s
job includes promoting improvements in care services
in Scotlands71, and acting in line with instructions
given to it by, and under the general guidance of,
Scottish Ministers>72. It therefore has a crucial role to
play in how care services are regulated today. Indeed
its aim was to replace a fragmented and inconsistent
system of regulating services with a comprehensive
system of registration and enforcement in line with
published standards573.

569 Asp 8
° The Regulation of Care (Scotland) Act 2001, s1(1)
71 jbid s1(1)(b)

572 jbid s1(2). Subsection (3) gives effect to Schedule 1 which sets out the constitutional arrangements and general provisions for the establishment

and operation of the Commission

s General Note to s1 of the Regulation of Care (Scotland) Act 2001, asp 8



The Commission took over the tasks of registration,
inspection and enforcement previously undertaken
mainly by local authorities and health boards.
However, it has no role in overseeing or supervising
how to decide what services are needed or provided.
This remains a legal duty for local authorities under
the Social Work (Scotland) Act 1968.

The 2001 Act also deals with the range of care services
that have to be registered with the Commission574,
Section 2(3) defines a “care home service” as one
which provides accommodation — along with personal
care, personal support or nursing — for anyone,
including children, because of their vulnerability or
need. Local authority care homes have to be
registered, and nurses can be employed to provide
nursing care575. The care and accommodation must be
inextricably linked>76 for a care service to be
considered a care home. If this isn't the case, the
Commission registers and inspects the care being
delivered as a support service under section 2(2). The
importance of such a section on care home services is
that it brings together the previously separate
definitions of residential care homes and nursing
homes under the single definition of a care home.

The Act then goes on to deal with other possible
types of care service, perhaps most importantly
defining “school care accommodation” and “secure
accommodation for children”. School care
accommodation is classified as residential
accommodation provided for school pupils by a local
authority or by an independent or grant-aided school,
and covers services to children boarding at an
independent school, school hostels provided by local
authorities and special schools577.
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Secure accommodation for children is recognised as
residential accommodation approved by Scottish
Ministers in line with regulations under section
29(9)(a) of the Act>78, catering for some of the most
vulnerable children and young people in Scotland.
The Commission now regulates these services, but
Scottish Ministers remain responsible for approving
secure accommodation under section 29(9).

The Commission’s chief priority is obviously to enforce
the regulations that apply to these services overall.
Section 4 of the 2001 Act provides greater
accountability by requiring the Commission to publish
information about the availability and quality of care
services. This can include details of what types of
services are available as well as the results of the
Commission's inspections of care services579. The Act
also requires procedures to be put in place to deal
with complaints by the people who use care services
regulated by the Commission, their relatives,
advocates or staffsso,

However, perhaps the Commission’s greatest
obligation under the Act is that of enforcing the
registration and inspection procedures. Generally, the
Commission has to take national care standardss8’ —
focusing on the needs of people who use care services
— into account when making any decisions about
registering, inspecting and enforcing care services.
This is the case whether the services are registered
under Part 1 or Part 2 of the Act®82. Under section 7,
anyone seeking to provide a care service must apply
to the Commission to register the service583, giving
whatever information the Commission asks for and
identifying who will manage the servicess4. If
someone provides more than one care service they

* The Regulation of Care (Scotland) Act 2001, s2
s jbid s72

76 To be determined by the Commission, with guidance from Scottish Ministers

7 The Regulation of Care (Scotland) Act 2001, s2(4)

%% jbid s2(9)

7% jbid s4(1) and (2)

58 jbid s6(1)

1 http://www.scotland.gov.uk/Topics/Health/care/17652/9328
2 The Regulation of Care (Scotland) Act 2001 s5

58 jbid s7(1)

8 jbid s7(2)
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must apply to register all services58. This is also the
case for anyone providing a care service from two or
more settings: they have to register each setting as a
separate service5ss,

These stringent requirements ultimately tighten the
regulation of these care services. The Commission can
serve an improvement notice on any care service that
doesn’t meet the standards imposed>s87, and any
service that fails to comply with an improvement
notice can have its registration cancelled>88. The
Commission can also cancel or deny registration if
someone commits an offence under the Act, such as:
m describing a service as a care service but without
being registered>ss;
failing to display a certificate of registrations%; or
failing to comply with any of the regulations
introduced under section 29 of the 2001 Act59'.

It's also an offence to intentionally obstruct an
inspection92 — and inspections are thoroughly dealt
with under the 2001 Act. It allows inspectors
authorised by the Commission to inspect at any time
any premises used or believed to be used in
connection with a care service5%3. Crucially, the Act
states that all care services offering 24-hour care away
from home should have at least two inspections a
year, with one or both being unannounced>%4.
Unannounced inspections are, therefore, an important

part of the current system of regulation. Those
services subject to two inspections a year under the
Act are care homes, school care accommodation,
secure accommodation and independent health care
services that offer 24-hour care5%. The Commission
must ensure that all other care services are inspected
at least once every 12 months>%.

Inspectors’ duties underline the importance placed on
inspections. They can ask to see records or other
documents, wherever these are kept, and can ask
whatever questions they feel are appropriate about
how the service is run or how residents are treated>9’.
They also have an extremely important power to
interview, in private, the manager, employees, or any
resident who agrees to be interviewed5%. Inspectors
who are medical practitioners or registered nurses can
also examine a resident, or their medical records, if
there’s any concern — or if they believe — that the
resident may not be getting proper care>%. The
examination is in private, and inspectors need the
resident’s agreement. Inspectors may also remove any
material that could be used as evidence that a care
service may not be meeting its requirements6%. And
any inspection under the Act requires the Commission
to prepare a report to be sent to the registered
person and made available to the publicsot.

5% jbid s7(3). This would mean, for example, that someone who provides a care home and a separate home care service would have to make a
separate application for each. But someone who provides a care home which includes some day care provision might only need to apply once

%6 The Regulation of Care (Scotland) Act 2001 s7(4) and (5). This is to cover situations whereby an organisation or business operates a number of
care services but effectively manages them each individually on a day to day basis

%’ The Regulation of Care (Scotland) Act 2001 ibid s10
%8 jbid s12

% jbid s21(1)

5 jbid s21(2)

! jbid s12

%2 jbid s25(13)

% jbid s25(2). However, inspectors are not authorised to enter the home of a person receiving a support service in their own home

9 jbid s25(3)

% jbid s25(4)

% jbid s25(5)

7 jbid s25(6), (7) and (8)
% jbid

%9 jbid s25(9). Subsection (10) makes the same provision in respect of dentists. Subsection (11) defines an appropriate examination and consent for

the purposes of these sections
0 jbid s27(1)
%1 jbid s27(5) and (7)



The Act also introduces an interesting new measure to
inspections. It requires the Commission’s inspectors to
collaborate with inspectors of schools where services
have both care and educational components602, such
as school care accommodation, secure accommodation
and day care of children®3. The 2001 Act, therefore, is
clearly much more detailed and thorough in what it
requires of inspections, and gives inspectors wide and
varied powers.

However, one fundamental difficulty for the Act is the
difficulty it has in striking the right balance between
effective powers to investigate — to enable it to
regulate services in a meaningful way — and respect
for the rights to privacy and property of the people
who provide care servicess%4. The Commission is a
public authority under the terms of the Human Rights
Act 1998605, So it must act in line with the rights that
people who provide care services have under the
European Convention of Human Rights6%. The 2001
Act makes it possible to interfere with these rights. As
a matter of principle, it is possible to justify this as
necessary to protect the rights of the people who
receive care services, but in practice many difficult and
sensitive decisions have to be made®07,

Nonetheless, the Act goes as far as providing
extensive powers to make regulations that cover care
service premises and how the services are managed,
staffed and run. And it does so in far more detail than
previous laws. The Act gives a general power to make
regulations to impose any requirements that Scottish
Ministers requesté8, Regulations may, for example:
m make sure that care services are suitably managed,
staffed and equipped and that premises are fit for
their purposeso;

Chapter 2: The Regulatory Framework

m safeguard the welfare of people who receive care
services (indeed they may specifically promote and
protect residents’ health and regulate how services
control and restrain residents)610; and

m prohibit someone from being appointed to
manage or work in a care service if they’re not on
a register of social care workers maintained by the
Scottish Social Services Councilé'!.

Scottish Ministers can also dictate, through
regulations, how care services should be provided.
This covers areas such as facilities and services, record-
keeping, notifying significant events and how to deal
with complaintsé'2. The Act, therefore, gives much
wider scope to regulating care through both primary
legislation (Acts of Parliament) and secondary
legislation (how Acts are implemented).

However, one issue has yet to be addressed relating to
recent regulations introduced under such powers. The
Regulation of Care (Requirements as to Care Services)
Scotland Regulations 2002613 set out the requirements
that providers of care services must now comply with
under the 2001 Act. The regulations specify, amongst
other matters, people who are not fit to provide,
manage or be employed in care services. They also
extend to residents’ welfare, the fitness of premises
and the need to keep recordsé'4. However, they also
state that a care service must comply with certain
general principles and require the provider of the
service to prepare a written statement of the “aims
and objectives” of the care service6's. It is here that
potential confusion may arise in its relationship with
the Residential Establishments — Child Care (Scotland)
Regulations 1996, discussed above.

2 jbid s26(1)

3 jbjd s26(2)

%4 General note to s25 of the Regulation of Care (Scotland) Act 2001
5 .42 s6

% Particularly Art 8 and Protocol 1, Article 1

%7 General note to s25 of the Regulation of Care (Scotland) Act 2001
8 jbid s29(1)

& jbjd s29(2)

510 jbid s29(6)

81 jbid s29(4) and (5)

12 jbjd s29(7)

€13 5] 2002/114

¢4 jbid paragraphs 4 - 10, and 19

¢ jbid paragraphs 2 - 5
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The implication seems to be that, with the
introduction of the 2001 Act, there’s uncertainty
about whether the 1996 regulations still apply. The
understanding in practice may be that the 1996
regulations only apply to homes directly run by local
authorities, and that the 2002 regulations supersede
the inspection procedures in all other areas. In other
words, one is governed by the terms of the Social
Work (Scotland) Act 1968, and the other by the terms
of the 2001 Act. If this is the case, however, then
inspectors can only enforce the need to provide a
written statement of aims and objectives required
under the 2002 regulations: there's no such
requirement that all residential care services provide
a statement of functions and objectives to be reviewed
annually, as in the 1996 regulations. This could
potentially lead to questions over whether an
inspector from the Care Commission can rightfully
inspect a home’s statement and check that it's been
reviewed, and, crucially, that it's operational. Such

a gap, we suggest, could hinder the provision

of quality care6s.

Overall, however, it's apparent that the 2001 Act
marks important advances in regulating care services
for children and young people, both in detail and
efficiency. Operating alongside the main legal
provisions of the Social Work (Scotland) Act 1968
and the Children (Scotland) Act 1995 that are still

in force®!7, there is no doubt that the 2001 Act
implements some crucial changes, and establishes
itself as one of the core components in the legal
framework for regulating care services.

616 See the work of Jackie McCrae, Children looked after by local authorities: the legal framework, published by SWIA (September 2006)
7 Indeed, the 2001 Act makes some minor amendments and repeals to both Acts outlined in their respective sections above
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The regulatory framework:
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These observations are based on my consideration

of the findings of the review’s research into the

legislation. They also take into account:

m the literature reviews that | commissioned and the
records research undertaken by my researcher;

m information given to me by people my researcher
and | interviewed during the review; and

m information found in files in the National Archives
of Scotland (NAS) and other archives.

They are my personal responses to what | have learned
about the regulatory framework from 1950 to 1995.

This chapter has the following sections:

1. Understanding and implementing the legislation.
The challenge

2. Observations on the Regulatory Framework

3. Conclusions

1. Understanding and
implementing the legislation:
The challenge

A vast number of legal requirements and powers
governed how children’s residential establishments
were provided, regulated and inspected in Scotland
from 1950 to 1995. They were complex and, in some
cases, vague. The many regulations and rules had
their origins in different government policies and
were amended and repealed. As a result, it is very
difficult to identify precisely what was current at
any given point in time, a challenge which those
delivering children’s residential services must have
faced and which may well have given rise to
confusion and misunderstanding.

Some of the people we interviewed had professional
experience in social work, education and health and
had worked in the residential child care sector during
the review period. They said that managers and staff
in children’s residential establishments were often
unsure about, if not unfamiliar with, the relevant
regulations and rules. Detailed guidance from
government departments was said to compound
uncertainty, particularly in the first half of the review
period, when opportunities to brief and train managers
and staff were very limited.

The Social Work (Scotland) Act 1968 recognised the
need to consolidate and streamline legal provisions.
Yet — as was also the case with the Children Act 1948 —
the powers to modernise regulations for residential
schools and children’s homes weren‘t taken up for many
years after the enactment of the primary legislation.
This added to the potential for confusion among
managers and staff and cannot have been in the best
interests of the welfare and safety of the children

in residential establishments.

A significant feature of the lengthy period that

the review spanned was upheaval in the 1970s.

This resulted from:

B major structural changes in social work services in
Scotland introduced by the Social Work (Scotland)
Act 1968;

m the re-organisation of local government in the
mid 1970s; and

m the impact of problems in employment and the
economy on services.

Such extensive and intensive change, which affected
other public services such as health at that time, may
well have drawn attention away from the needs of
residential child care. It may have left those in the sector
relatively unsupported as they sought to respond to new
legislation; certainly that view was expressed by a number
of those whom | interviewed during the review.
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In considering the legislation | couldn’t avoid asking

these questions:

m What consideration was given by those introducing
changes to the law, to the challenges that implementing
the laws posed for the staff, managers and the
authorities that provided residential schools
and children’s homes?

m When guidance was being written, was the lack
of qualifications and training throughout the
residential child care taken into account?

A number of the people we interviewed said that
often legal requirements were misunderstood, there
were ill-considered responses to changes in the law
and, in some instances, the legislative requirements
were ignored.

2. Observations on the
Regulatory Framework

| identified several themes that helped me to
formulate my observations on the legislative
requirements and powers. | chose these because of
their particular relevance to the welfare and safety
of children in residential schools and children’s
homes. The themes are:

(i) Talking and listening to children.

(ii) Meeting children’s needs.

(iii) Protecting children in residential establishments
from abuse.

(iv) Ensuring accountability for children’s welfare
and safety.

(v) Monitoring and inspecting children’s welfare
and safety.

| recognise that the legislation of some 50 years ago
was drawn up when society’s attitudes and expectations
were very different from those of today. Perceptions
of these themes will have changed over time. And yet
the themes seem to me to be relevant to children in
residential schools and children’s homes throughout
the review period.

(i) Talking and listening to children

The laws that governed children’s residential
establishments during the review period only slowly
developed to ensure that children in residential
schools and children’s homes were:

m treated with dignity;

m listened to; and

m had their views taken seriously.

Awareness and discussion of children’s rights weren't
evident in the 1950s and 1960s. The 1961 Approved
Schools rules provided for children to be interviewed
by inspectors, but there was no indication of the
purpose of such interviews. The 1961 rules also required
representatives of the managers to visit a school at
least monthly and to speak to individual pupils. It's
interesting to note that there is an associated reference
to discussing with the headmaster any complaint
made by a pupil. Beyond that, no detail is given.

The 1937 Act doesn’t specifically require children to
be interviewed or spoken to by authorised visitors
or inspectors. However, presumably those who were
involved in monitoring the welfare of the children
placed in those homes by local authorities had
opportunity to talk to the children. As we’ve seen in
chapter 2, the terms of these rules and regulations
remained unchanged through to 1987.

In interviews with retired government inspectors and
from information in files held in the NAS, I learned
that children were interviewed as part of the
government inspection process throughout the review
period. An NAS file dating from the 1960s has a
prolonged exchange of minutes and correspondence
between the then Secretary of State and the chairman
of the managers of an approved school about the
action of a government inspector in talking to children
in the school without the presence of a teacher. The
correspondence concludes with the Secretary of State
affirming the appropriateness of the inspector’s action,
which, it's worth noting, resulted in an inappropriate
punishment regime being discontinued.
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The next development that strengthened the rather
vague legal provisions for listening to children came
in the Social Work (Scotland) Act 1968. This was in the
context of introducing children’s hearings. These, as
we've already noted in this report, were a significant
advance in the government’s commitment to meet
children’s needs. They offered the prospect of
placements that centred on children as opposed to
being simply focused on children. The Children Act
1975 and the Social Work (Residential Establishments
— Child Care) (Scotland) 1987 regulations further
strengthened the legal provisions for listening to
children. However, it wasn’t until the Children
(Scotland) Act 1995 was introduced that children’s
rights were embraced by the legislation including
legislation governing residential schools and children’s
homes. The 1995 Act ensured that children’s views
should not only be sought and listened to, but should
also be given credence and treated as an important
consideration in ensuring their welfare and safety.

(ii) Meeting children’s needs

The regulatory framework didn’t ensure that
children’s residential care services responded
sufficiently to the needs and entitlements of children
requiring these services in the period from 1950 to
1968. It allowed children to be placed in residential
establishments that were inappropriate to their needs.

The Social Work (Scotland) Act 1968 and the
Education (Mentally Handicapped Children) (Scotland)
Act 1974 indicated the developing commitment by the
government to improving residential child care and
tackling inadequacies in meeting children’s needs. The
1974 Act acknowledged that “no child is ineducable
or untrainable” and resulted in significant
developments in residential special education. And yet
I've learned that the interaction of established factors
for determining children’s placements — for example
religious persuasion, age, gender and the availability
of potentially suitable establishments in the child’s
family locality — continued to result in children being
placed where their needs were not best met.

As I've noted earlier, the Social Work (Residential
Establishments - Child Care) (Scotland) Regulations
1987 represented a significant step forward in
addressing weaknesses in regulation. Children's
placements improved as a result. But the fundamental
developments in legislation — which were needed to
ensure that the needs of children and young people
being placed in residential establishments were met
appropriately — only occurred at the end of the period
under review, beginning with the Children (Scotland)
Act 1995.

(iii) Protecting children in residential
establishments from abuse

The regulatory framework, throughout the period

of my review, reflected concern for the welfare and
safety of children in children’s residential establishments,
and contained many provisions to that effect. Section
12 of The Children’s and Young Persons Act (1937), for
example, set out clearly a wide range of actions and
neglect that were regarded as harmful to children and
were against the law. The list, understandably, is set in
language of its time but includes most of the forms of
unacceptable treatment of children that we’'d now
include in a definition of abuse. It's reasonable to
conclude that, had these provisions been observed as
intended, the amount of abuse that has occurred in
residential schools and children’s homes across the
review period would have been reduced.

The regulatory framework’s schedule of what
constituted abuse didn’t alter over most of the review
period. Legal provisions relating to sexual misconduct
with boys were contained in legislation outwith that
for residential childcare. Like the legal provisions for
mistreatment, cruelty and neglect, they were
originally framed with reference to abuse in the
community. So although the law catered for
protecting boys from sexual abuse, | believe it was
unhelpful that there was no unified specification of
abuse to inform managers and staff of residential
schools and children’s homes — as well as parents,
guardians and children — throughout the review
period. Those legislating were slow to take account
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of what was being learned about abuse in general.

Throughout most of the review period the legislation
permitted corporal punishment in residential schools
and children’s homes; it wasn’t until 1986 that this
was prohibited in Scotland. Before then the legislation
set limits on the amount of corporal punishment that
could be administered. The tightening of these limits,
particularly in the Approved School rules in 1961,
suggests a concern and reflects a determination to
moderate and contain this form of punishment.
Corporal punishment was disapproved of by many

of those who worked with children from before the
beginning of the review period. There’s also evidence
that officers in the SED discouraged its use in the
1960s. An SED file dated 4 October 1968 includes
minutes of a meeting about punishment in children’s
homes. An officer stated that corporal punishment
should be abolished in children’s homes: “to permit
corporal punishment in children’s homes only within
a framework of rules is to deny that it really is a
home”. In another file containing the minutes of a
meeting with representatives of the association of
Approved School Headmasters Scotland, civil servants
proposed that corporal punishment should not be
used in approved schools. The minutes record the
vigorous resistance from the heads of approved
schools to this proposal. They viewed corporal
punishment as a necessary part of disciplining and
controlling children, a view which — it's important to
note — was shared throughout schools, particularly
secondary schools, at that time.

That corporal punishment continued to be permitted
cannot have been conducive to protecting children

in residential establishments from physical abuse.
Some of those who contributed to our review, both
professionals and former residents, spoke of the harsh
regimes in some residential schools and children’s
homes, where corporal punishment was practised and
used to excess. Their view was that in some residential
schools and children’s homes the permitted limits
were ignored. In files in NAS, | found evidence of
inspectors drawing attention to weaknesses in
recording information about punishments in log

books. For example, in files relating to a children’s
home in the 1960s, | found comments by an inspector
who noted that no punishments were recorded in

the log book. In another file, also from the 1960s,

an inspector refers to telling the house father that

he should keep records of punishments and fire practices.
Monitoring corporal punishment depended on
accurate and efficient record-keeping. Punishments,
including corporal punishments, were to be recorded
in the log book, which was to be examined by the
medical officer, the managers and inspectors. In
situations where record keeping was inefficient, those
monitoring the entries would have been unable to
make adequate assessments of the nature, frequency
and type of punishments being given. It is also
conceivable that some of the reported poor record-
keeping about corporal punishment could have been
because it was not seen to be wrong, or because

the intention was to conceal what took place.

Legal provisions for responding to concerns about
possible abuse were inadequate. The regulations did
not require sufficiently specific and robust approaches
to developing policies and arrangements for protecting
children in children’s residential establishments from
abuse until late in the 1980s. Furthermore the regulatory
framework did not promote collective and collaborative
action for protecting children in residential establishments
amongst the people who provided and monitored
services to children until after 1995. This was despite
calls for such action from the 1980s. The possibility of
such action was illustrated by the inspections of secure
accommodation undertaken by government inspectors
from social work and education backgrounds.

(iv) Ensuring accountability for children’s
welfare and safety

The staff in children’s residential establishments,

the managers, the authorities who administered the
establishments and the government were all
accountable for children’s welfare and safety. The
administering authorities were directly responsible, as
they assumed parental rights. Given that responsibility,
it is interesting to note the prominence and detail of
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legal provisions relating to punishing and controlling
children. Although these were extremely important,
they contrast with references to ensuring children’s
welfare and safety, which, for the most part, are
broad and undefined.

The regulatory framework from 1950 to 1987 is
limited, vague or silent about three key areas
of accountability for children’s welfare and safety:
m the qualifications of those delivering the

care services;
m the suitability of staff for work with children

in both care and education; and
®m national standards of care.

Qualifications of staff

Clyde (1946), in highlighting the shortcomings in child
care services, comments on the shortage of suitably
qualified staff. However, the regulatory framework
makes no reference to the need for staff in residential
child care to have qualifications. The Children Act
(1948) refers to the Secretary of State having powers
to make regulations that he could be consulted about
“the applicants for appointment to the charge of a
home”. No mention is made of qualifications. Evidently
the criteria for appointing staff were left to the discretion
of the administering authorities and to managers.

The absence of a requirement for all care staff to have
recognised qualifications and appropriate continuing
professional development, allowed unqualified care
staff to be employed in residential schools and children’s
homes throughout the review period. In contrast, the
1933 rules governing Approved Schools specified that
the qualifications of education staff were subject to
approval by SED. The 1961 rules included a requirement
that the managers, in consultation with the headmaster,
should decide staff qualifications, subject to the
Secretary of State’s approval.

Changes in legislation for education, introduced in
the 1960s, required that anyone employed as a teacher
in a permanent post in any grant-aided school had to
have recognised qualifications. The contrast between
requirements for care and education is stark. It reflects

the attitudes and values of the day and yet significantly
illustrates the low status accorded to residential child care.

Some of the retired professionals who contributed to
the review were of the opinion that, particularly in
the first part of the review period, there was no
expectation that people working in residential
childcare needed qualifications. The reality was that
for all of the period under review, the proportion of
unqualified care staff in residential establishments
remained high. This posed challenges in ensuring the
quality and effectiveness of delivering services to
children. In this regard the legislation did not ensure
provision which was in the interests of either the staff
or the children in residential establishments. As our
literature reviews have shown, concern about this has
been raised in reports of other reviews and inquiries
into residential child care before, during and since the
period spanned by this review. It is inexcusable that so
little was done in response to these concerns and
associated recommendations during the period
spanned by the review. The lack of regulation to
ensure that children were cared for by appropriately
qualified staff was a weakness for which the government
was accountable. To say that this judgement amounts
to applying today’s standards to yesterday’s services

is to deny the insights and the recommendations

of many others in the past.

Suitability of staff

The regulatory framework was, at best, vague on the
need to select staff suitable for working with children
in residential establishments in terms of both character
and temperament. Problems could and did result for
children in residential establishments from adults
appointed to positions of trust and authority who
couldn’t cope with the challenges of meeting the
needs of children and managing their behaviour.

A number of contributors to our review commented
on problems of this kind. | have also read inspection
reports, for example, that highlighted weaknesses in
the leadership of residential schools. Recent research
has shown the link between staff selection and
effectiveness of services (Cameron and Boddy, 2007).
The legislation gave no lead to recruiting, selecting
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and supervising staff. This didn't reflect an adequate
response to ensuring the welfare and safety of the
children and young people in residential establishments.

The risk of predatory paedophiles infiltrating the
residential childcare sector was being recognised more
openly during the last 15 years of the review period.
But, as indicated in the literature review, there is
evidence from reviews and inquiries, research, and
other sources such as the press, of the sexual abuse

of children in residential establishments in Scotland

in earlier decades of the review period. Examples are
The Edinburgh Inquiry into Abuse and Protection of
Children in Care (1999), and research such as that
undertaken by Kahan (2000). These have shown that
individual abusers were known about and dealt with
quietly or not at all. Despite this, and although detailed
guidance on vetting applicants for employment in the
sector was issued by the SWSG, for example in 1992, it
wasn‘t until 2002 — some seven years after the review
period - that legislation was introduced to establish

a national vetting system. This was an unacceptably
slow response to a major threat to children’s safety.
Accountability for failure to act appropriately in
recruiting, selecting and reviewing staff rested with
boards of managers, administering authorities and
government. Improvements in recruitment, vetting
and supervision procedures were developing in the
latter years of the review period and have been
introduced since 1995. These point to the importance
of effective management in this critical element of
protecting children in residential establishments.
Sadly that lesson was learned at the expense of

the children in the care of the state.

National standards of care

The lack of national care standards weakened
accountability at the level of boards of managers,
administering authorities and monitoring and
inspection. Without these standards, it would have
been particularly difficult to ensure consistency in
assessing care. In these circumstances, standards

of service could differ from institution to institution
and from authority to authority, denying children and
young people comparable levels of welfare and safety

across Scotland. I've been told in interviews with senior
professionals who worked in the residential child care
sector during the period from 1970 to 1995, that the
need for shared standards had been recognised by
professionals and policy makers. A paper presented to
the North East Branch of the British Association of Social
Workers in November 2001 referred to development
work on standards. This had gone on since the 1980s
amongst professional staff in both the regional and
voluntary authorities, with support from national bodies
and associations (Hartnoll, 2001). It is to the credit of
those who undertook this work that such good
foundations for national standards had been laid. But
the legislation to introduce national care standards
wasn't introduced until 2002, seven years after the review
period and some 10 years after the publication of
Another Kind of Home (Skinner, 1992), the report

that set out key principles for care services.

(v) Monitoring and inspecting children’s
welfare and safety

Throughout most of the period spanned by the review,
there were specific if relatively narrow requirements
in the regulatory framework to guide the focus of
monitoring and inspecting children’s residential
establishments. Much was left to be determined at
government department, administering authority

or manager level.

A wide range of people monitored and inspected
establishments. They included members of boards of
managers, authorised visitors, medical officers, local
authority children’s officers, advisors and inspectors and
government inspectors. Each observed and commented
on particular aspects of services but, as noted in the
preceding section, there were no prescribed standards
of care to inform their evaluations, so they had to
determine their own benchmarks or indicators.
The legislation appears to reflect an assumption that
these people would:
m know what to look at when they reviewed how
establishments provided for children’s welfare
and safety;
m know how to assess what they saw; and
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m be able to reach reliable conclusions.

That approach, although perhaps reflecting attitudes
and expectations of the time in the period from 1950
to 1980, did not promote consistency in standards of
care and weakened the accountability of monitoring
and inspection. The regulatory framework did not
foster a strategic approach to monitoring and inspection,
including record-keeping, in children’s residential
establishments and among management authorities,
until the final years of the review period.

This isn't to deny that individuals and certain
organisations fulfilled a worthwhile role in evaluating
and advising on quality and standards. Several of
those who provided us with information mentioned
and emphasised the work of children’s officers and
government inspectors. Their work, they told us, helped
to identify weaknesses and promoted improvement.
But, generally, the rigour, consistency and accountability
of monitoring and inspection approaches for the care
services were weakened by the lack of national
standards or indicators of quality.

Developments in the last 15 years of the review period,
prompted in part by other government policy initiatives
to improve public services, led to substantial changes in
monitoring and inspection approaches. They made
inspections more transparent and more accountable to
the people who used the services, more focused on
outcomes and more independent. The establishment
of arms-length inspection units was one example of the
changes. The developments in general encouraged new
ways of evaluating effectiveness and promoting
improvement.

As noted earlier, the regulatory framework did not
require levels of collaboration and co-operation between
the various monitoring and inspection approaches and
agencies which, in my judgement, were necessary in
the interests of the welfare and safety of the children
in residential child care. There continued to be concern
that inspection was too closely linked to the providers’
interests at both government and local authority levels.
The legislation to introduce changes and establish
independent inspection services was introduced 7-10

years after the review period and resulted in the
establishment of the Care Commission, Social Work
Inspection Agency (SWIA) and Her Majesty'’s
Inspectorate of Education (HMle).

3. Conclusions

m The regulatory framework was extensive, in many
respects impressive, and of its time. It developed
in response to changing understanding of the needs
and entitlements of children. Over the review period
it moved from a child focused to a child centred
philosophy, from an approach to residential child
care based on welfare to one based on rights,
needs and welfare.

m It's all too easy to apply today’s standards,
understanding and expectations to the services
provided yesterday, and it's important to avoid
that risk. However, across the review period, the
legislation largely made it clear what the required
responses were from the people who provided
residential child care, to ensure the welfare and
safety of the children in their care. It also specified
the limits of punishment. If the legislation been
honoured in spirit and letter when it was being
implemented, if the work of residential schools
and children’s homes had been supervised and
managed as expected, then it's reasonable to
conclude that the incidence of abuse would have
been lower and the experiences and outcomes
for many would have been better.

m The shortcomings that this review identifies in the
legislation support the case made to me by most of
those | interviewed that government didn't give
residential child care sufficiently high status or priority.
Intentions were sound, but implementation didn‘t
always match the vision and possibilities.

Chapter 6 provides information about survivors’
experiences which further endorse this case.

m Most of the gaps and inadequacies in the legislation
for providing, regulating and inspecting residential
schools and children’s homes identified by this review
from 1950-1995 were addressed by or after the
Children Act 1995. The extent of additional regulation
since then indicates the determination of government
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to refine the legislation and respond to changing
circumstances in the best interests of the children
in the care of the state.

4. Recommendations

Some 12 years after the review period the regulatory
landscape has changed dramatically. Now legal provisions
are founded on children’s rights and are designed to
ensure that their needs are met and their welfare is
assured. It wasn't part of my remit to comment on the
adequacy of the legislation from 1995 onwards or its
outcomes. However, at this stage an audit would be
timely, to consider the effectiveness of:
m the new legislation; and
® arrangements for monitoring and inspecting
children’s residential establishments.

The audit would ascertain the extent to which what
has happened (the outcomes) match the intentions.
And it would gauge the extent to which children in
residential establishments are safer. | recommend that
a National Task Group be established to undertake
such an audit. It would be part of the role of such a
group to:

i. audit annually the outcomes (those agreed
through the Government’s Vision for Children and
Young People) for looked-after and accommodated
children and report on the findings;

ii. audit the recommendations of previous reviews
and inquiries to determine what action is
outstanding and why;

iii. review the adequacy and effectiveness of the
arrangements, including advocacy support, in place
for children who wish to complain about the
services they receive;

iv. monitor the progress in meeting the target of a
fully qualified complement of staff in residential
child care services, including the identification
of barriers to reaching this target, and ways
of overcoming them;

Vi.

vii.

viii.

Xi.

Xii.

audit the quality and appropriateness of training
and development for those employed in
residential childcare;

identify ways of making employment in residential
child care a desirable career option;

identify and disseminate best practice in recruitment
and selection of staff in residential child care;
ensure that monitoring and inspection focus on
those aspects of provision and practice that will
help to keep children safe and enable them to
achieve their potential;

monitor the extent to which self-evaluation is
becoming established practice in residential
schools and children’s homes;

identify the most effective ways, through research
and inspection findings and drawing on Scottish
and international experience, of ensuring
children’s welfare and safety in residential
establishments;

review the quality and standards of
accommodation for residential establishments
and recommend improvements as necessary; and
make recommendations for research and
development.
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Chapter 4

Compliance, Monitoring
and Inspection

“Against the background of the abuse
suffered by children up the age of 16

in residential schools and children’s
homes in Scotland over the period from
1950 to 1995 the Independent Expert is
instructed ... to present a report ... with
the following objectives:

(2) to identify, and review the adequacy
of any systems, whether at national, local
or organisational level , intended to
ensure compliance with those
requirements and with any proscribed
procedures and standards from time to
time including systems of monitoring
and inspection;

(3) to review the practical operation
and effectiveness of such systems.”

Introduction

Chapter 2, which sets out the regulatory framework
for the review period, contains the details of the law’s
requirements for monitoring and inspection in residential
schools and children’s homes across the review period.
In this chapter | include:
® an overview of monitoring and inspection
® my observations on the legal requirements
for monitoring and inspection
m the challenges which the review faced in
identifying the practice of monitoring and
inspection and assessing its effectiveness
® my conclusions and recommendations.

Chapter 4: Compliance, Monitoring and Inspection

This chapter has the following sections:

1. What do compliance, monitoring and
inspection mean?

2. What was to be monitored and inspected?

3. What forms of monitoring and inspection
were required?

4. With what frequency were monitoring
and inspection to take place?

5. What other opportunities were there for
monitoring the welfare and safety of children
in residential schools and children’s homes?

6. How adequate were the legal provisions?

7. How were monitoring and inspection done in
practice? The challenges of finding evidence.

8. How effective were monitoring and inspection?
The challenges of determining effectiveness.

9. Conclusions and recommendations.

1.What do compliance,
monitoring and inspection mean?

These terms aren’t defined in the legislation. However,
throughout the legislation are legal provisions that
assign responsibility for actions that fall within the
ambit of what | understand to be monitoring and
inspection. These include requirements for visiting,
recording information about and inspecting residential
schools and children’s homes.

The legislation specifies, in varying degrees of detail,
what monitoring and inspection should focus on. This
indicates the government’s concern with, and approach
to, making sure that schools and homes complied with
the law.

For the purposes of this review, I've defined
compliance, monitoring and inspection as follows:

Compliance is the act of adhering, and demonstrating
adherence, to laws. Monitoring and inspection are the
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means by which compliance is observed, assessed
and reported on.

Monitoring is any means specified within the
legislation by which information is gathered to
confirm that residential schools and children’s homes
are complying with regulations and standards,
however defined. The information gathered would
include details about the children, staffing and
premises in individual schools and homes, and how
these are organised and managed. Monitoring should
focus on — the child, the residential establishment, the
administering authority, the government department,
and ultimately, should help to secure the welfare,
needs and rights of the child.

Inspection is the formal process of:

m seeing whether the needs of children are being met;

B examining residential schools and children’s homes
to find out how they comply with regulations;
assessing standards; and

m evaluating the quality and appropriateness of
outcomes - that is, what happens to children during
and as a result of their stay there — to promote
improvement in the children’s welfare, safety and
educational attainment

Monitoring and inspection are inter-related. In one
view, inspection is one of a range of monitoring
activities, part of a continuum of monitoring; in another,
in my experience, it can often be viewed by those
whose establishment is being inspected as a separate
form of external evaluation rather than a periodic
part of the monitoring process.

2.What was to be monitored
and inspected?

In children’s homes, the health, wellbeing, behaviour
and the progress of the children in their education
were to be monitored and inspected (1947 Act, 1959
Regulations). These were central to monitoring in
children’s homes throughout the review period to
1987. The welfare, development and rehabilitation
of the children were at the heart of monitoring and

inspection in approved schools (1937 Act). Broadly
similar requirements continued throughout much of
the review period for approved, later List D schools.

In addition, and, presumably, as an indication of what
the government saw as contributing to the children’s
welfare and safety, other aspects of schools and
children’s homes were to be monitored including:

In an approved school:

m the provision of clothes and maintenance

of the children (1937 Act)

the maintenance of the premises (1933 Regulations)
the provision of separate bedrooms (1961 Rules)
diet (1961 Rules)

fire precautions (1933 Regulations)

the daily routine and suitability of the education
provided (1933 Regulations; 1961 Rules)

health, including dental health (1933 Regulations)
® punishment and discipline, including corporal
punishment (1933 Regulations; 1961 Rules)

In a children’s home:

the provision of separate bedrooms (1959 regulations)
fire precautions (1959 Regulations)

diet (1959 Regulations)

health, including dental health (1959 Regulations)
punishment and discipline, including corporal

punishment (1959 Regulations)

m where provided on site, education provided
(1959 Regulations)

m health and safety (1987 Regulations)

For a remand home or other types of residential
school, similar aspects of provision were identified
for monitoring.

In addition to these providing a focus for monitoring
and inspection, the Secretary of State had powers and
duties which, in exercising them, would have required
monitoring and inspection activities to enable him to
make decisions. For example, the Secretary of State
could serve notice on a local authority not to use a
home for the placement of children if the property
was unsuitable. He could also give instructions to the
managers if the management posed a danger to the



children placed there. Such decisions would have had
to be based on information he received from
monitoring and inspection.

3.What forms of monitoring
and inspection were required

Monitoring and inspection activities provided for by
the law included the following:

In a children’s home:
(a) Visits
m visits by inspectors approved of by SED(1948 Act);
m visits by medical officers (1959 Regulations);
m visits by children’s officers of the local authority
and local authority members (1947 Rules)
m visits from 1959 by an ‘authorised visitor’ from
the administering authority — local or voluntary and
m visits from parents and guardians (1959 Regulations)

(b) Records

® alog book had to be kept in which visits,
punishments and other information had to
be recorded (1959 Regulations)

m other records relating to individual children, staff
and accommodation had to be maintained and
information sent to the administering authority
and as required, to SED or the Secretary of State.
(1959 Regulations)

In an approved school:

(a) Visits

m visits by an SED inspector or any appointed officer
(1937 Act);

m visits by managers, the medical officer, a dentist
(1933 Regulations);

®m interviews with an inspector (1961 Rules);

m visits by parents, guardians, relatives or friends
(1937 Act)

(b) Records

® alog book had to be kept (1933 Regulations);

m other records relating to individual children had to
be maintained and information made available for
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inspection and, as required, forwarded to the SED
or Secretary of State (1933 Regulations).

4. With what frequency were
monltorln% and inspection to
take place?

Detailed information about the frequency of
monitoring and inspection is contained in Chapter 2.
Here are some examples.

In children’s homes:

®m a local authority officer was to visit at least
once every six months (1947 Rules);

m members of the authority were to visit
at least once a year (1947 Rules);

®m an authorised visitor was to visit monthly
(1959 Regulations);

m the medical officer was to examine every
child yearly and visit the institution regularly
(1959 Regulations); and

m an officer of the care authority was to visit
every three months (1987 Regulations).

Establishments had to be open to inspection at
all times (1948 Act) but no reference is made in the
legislation to the frequency of inspectors’ visits.

Visits by parents and guardians were also allowed
for (1959 Regulations) but, again, no reference
is made to the frequency of the visits.

In approved schools:

B a manager was to visit periodically (1933 Regulations)

B a manager was to visit every month (1961 Rules)

m the medical officer was to examine each child every
three months and visit the school weekly (1961 Rules)

m the dentist was to examine each child yearly (1933
Regulations) and the every six months (1961 Rules)

The school had to be open at all times for inspection
by His majesty’s Inspectors of Schools (1937) but no
reference is made to the frequency of these visits.
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Visits by parents, relatives, guardians and friends were
permitted but no reference is made in the legislation
to the frequency of these visits.

5. What other opportunities
were there for monitoring the
welfare and safety of chi?dren
in residential schools and
children’s homes?

In addition to contact with visitors, administering
authority officers, medical officers and government
inspectors, children in residential establishments may
have needed the services of others from time to time
— educational psychologists, psychiatrists, GPs, social
workers, nurses, police officers, clergy.

When this was the case, these professionals should
have been in a position to observe and, as necessary,
raise concerns about certain individual children or
their circumstances with the Headmaster, Headmistress
or person in charge of the institution, and with
managers and external management authorities.

6. How adequate were the
legal provisions?

As indicated in Chapters 2 and 3, the law provided
for a range of monitoring and inspection in residential
schools and children’s homes throughout the review
period. Some had clear focus and purpose, others
were undefined. They had potential to ensure the
children’s welfare and safety. How adequate they
were depended on;
m their scope — what they required to be monitored
and inspected;
how they were implemented;
® the management of monitoring and inspection;
and
m how the information they provided was used.

The legislation relating to monitoring and inspection
was strengthened across the review period. But as

noted in the previous chapter, it did not provide for —
Agreed national standards for care: This meant that
the focus of what those involved in monitoring and
inspection observed and the consistency of the
assessments they made were subject to variation.
And this weakened the value of their findings.

A statement of purpose or a specification for visits by
managders and authorised visitors: Too much was left
to the interpretation of those carrying out the monitoring
and inspection practice. The lack of definition of the
purpose of visits may have failed to emphasise the
value and importance they had in monitoring and
inspecting the children’s welfare and safety.

Local authority residential establishments to be
registered before 1987: This was a significant gap in
ensuring comparable standards of service across all
residential establishments. It lessened the obligation
on these institutions to be subject to regular monitoring
and inspection visits and may have left them less
closely supervised, thereby increasing the risk that
abuse could go undetected.

Public accountability: Inspection at government level
wasn’t accountable to parents and the wider public
until the 1980s when reports had to be published.
Publication was intended to enable parents and
guardians to challenge the quality and standards

of residential schools.

Independent monitoring and inspection: The law’s
requirements for monitoring and inspection involved
staff who were appointed by the administering
authorities or by government departments. This
meant there was the risk of lack of objectivity and
less scrupulous monitoring and inspection.

Listening to children: For the first part of the period
of the review, there was no specific requirement to
talk and listen to children during monitoring and
inspection - although the provision for inspectors

to "inspect the place and the children therein” (The
Children Act 1948) suggests that they were expected
to do so. The 1961 Rules required the managers to



give inspectors facilities for interviewing staff and
pupils and children’s hearings were introduced
following the 1968 Act. But requirements to take
account of children’s views were not in place until the
1987 Regulations and it wasn’t until the 1995 Act that
children’s views were sought, given credence and
treated as an important consideration in ensuring
their welfare and safety.

It is significant that the Skinner Report (1992), the
Kent Report (1996), the Edinburgh Inquiry (1999) and
the Fife Independent Inquiry (2002) all refer to the
lack of attention paid to listening to children and
taking them seriously.

Co-operation: There was no specific requirement

for those involved in monitoring and inspection to
co-operate, for example, in sharing expertise and
information in the interests of ensuring the welfare
and protection of children. The need for this multi -
disciplinary working was recognized in the 1980s and
advocated in the Skinner Report in 1992. But there
were no legislative changes to require such working
in the interests of the protection of children in residential
establishments until the end of the review period.

7. How were monitoring and
inspection done in practice?
The challenges of finding
evidence

My remit required me to review the practical
operation and effectiveness of systems that were
meant to make sure residential schools and children’s
homes complied with laws, rules, regulations,
procedures and standards. It covered systems at
national level and in local organisations. And it
included systems of monitoring and inspection.

In approaching this my researcher and | sought
information from:
m local and voluntary authorities’ records;
® government records, including those relating
to residential schools and children’s homes, HMI,
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SWSG, and SWSI and including circulars and
reports of inspections;

m interviews with retired administrative and
professional staff from local and voluntary authorities,
government departments and agencies;

m interviews with former residents and staff of
residential schools and children’s homes;

m reports of public inquiries and reviews focused
on residential childcare in Scotland;

m the literature reviews commissioned for this
review; and

As the literature reviews indicate, there is a lack of
research into residential child care in Scotland that
might shed light on practice on monitoring and
inspection in the review period.

Chapter 5 and Appendix 3 of this report give information
about the questionnaire sent by the review to all local
authorities and to selected voluntary and religious
organisations. For the period 1950 — 1969 all the local
authorities who responded said they had no inspection
records and many didn’t know if they had specific
policy and practice guidelines. For the period 1970 —
1985 they all said they had no inspection reports and
none knew if they had specific policy or practice
guidelines, for example for whistleblowing and
inspection. For the period 1986 — 95 most said they
had records, including inspection records and some
said they had specific policy and practice guidelines.
Similar responses were received from voluntary and
religious organisations.

The difficulties the review faced in getting information
from local and voluntary authority records and the
large volume of potentially relevant records meant
that it wasn't possible to investigate those sources to
inform the review about practice in monitoring and
inspection. That remains work to be done.

Government records for residential schools and children’s
homes contain minutes and some reports of inspectors’
visits and inspections and it's possible to get from these
an indication of the focus and structure of monitoring
and inspection activities in the 1950s and 1960s. But
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the volume of these records, and the form of cataloguing
used, meant that it was extremely difficult and time-
consuming to identify which files would be most
useful to the review.

Much more work would be required to establish
comprehensively the focus and form of monitoring
and inspection undertaken by government inspectors
at that time. A detailed account of the challenges
faced by the review in searching for information

is given in Appendix 3.

In other government files, for example those relating
to HMI and SWSG, the review was unable to find papers
giving details of frameworks, standards or indicators
relating to monitoring and inspection as a whole or

in relation to residential schools and children’s homes.
In interviews with retired inspectors we learned that
there was no policy to retain papers about such matters.
As changes in practice in monitoring and inspection
were introduced, they said, the out-dated papers
were destroyed.

Some of the files examined by the review contain
papers relating to policy, for example, on the use

of corporal punishment in residential schools in the
1960s, and on the number of HMI and strategy for
inspection of schools (of all kinds) in the 1970s. These
are of value in shedding light on the kinds of factors
which would have been influencing practice in
monitoring and inspection during the review period,
but the amount of work involved in searching
through such files — and in the many others held

in NAS — was not feasible within the resources and
time span of the review.

We also found that there is no central collection

of inspection reports for any of the government
inspectorates that spans the period of the review.
Current national inspection agencies such as SWIA
and HMle don’t hold extensive records of the bodies
that preceded them. And, while they were extremely
helpful in suggesting possible sources of information
and providing information where they could, they
weren’'t in a position to provide comprehensive

information about monitoring and inspection practice
before they were set up and across the review period.

Retired government inspectors, whom we interviewed,
said that when new inspectors were appointed — at
least from the 1970s onwards — they received guidance
materials on carrying out inspections including checklists
of what to cover. These materials, they said, were up-
dated regularly throughout the 1980s and 1990s,
becoming ever more sophisticated and prescriptive.
They also said that talking to children and young
people was central to inspections of residential schools
and children’s homes across the review period and in
the 1970s a practice known as day-profiling was used
in inspection of schools generally. This involved following
a child for a day during an inspection to observe what
he or she experienced. In the 1980s child protection
featured in inspections for the first time, and inspectors
received guidance on what action to take if any issues
were suspected. Following the Cleveland inquiry in
1987 and the Orkney inquiry, child protection became
a central issue for inspectors and all received intensive
training on the subject.

My conclusion is that there’s a need for further
research to find out more fully the nature, range
and basis of monitoring and inspection in the past.
That task would depend on action being taken to
gather records, catalogue them and make them
accessible for further research — which is one of this
chapter’s recommendations.

8. How effective were
monitoring and inspection?
The challenges of determining
effectiveness

Assessing monitoring and inspection practice depends

on the quality and quantity of information available

or which can be collected about these. It's complex

and difficult even when done in ideal circumstances,

namely where:

m the monitoring or inspection took place relatively
recently and access to all kinds of related



information is possible;

® an agreed framework and process are in place for
the monitoring or inspection activity to be assessed;

m the process followed by visitors, officers or inspectors
is informed by an agreed set of standards or
indicators of performance, quality and ethos;

m those undertaking the work are appropriately
trained and experienced

m there is an agreed form of recording information
and evaluations and, in the case of inspectors, an
agreed format for reporting to the stakeholders
in the institution being inspected;

m a record is made of any actions taken in response
to the findings of monitoring and inspection and
of any follow-up activity.

As noted earlier, there are no national standards or
indicators of performance for residential child care
across the review period. And there appears to be no
specific information recorded about monitoring and
inspection frameworks or the approaches adopted by
visitors, officers from administering authorities and
inspectors, both local authority and national.

Some may argue that detecting abuse is a valid
indicator of effectiveness. But there is no way of
knowing what abuse was prevented by monitoring
and inspection or indeed of knowing what abuse may
yet be disclosed. So assessing effectiveness based on
detecting abuse is problematic.

The research undertaken by the review into records
and through interviews indicates that with further
work it would be possible to learn more about practice
in monitoring and inspection in the past. For example,
it would be possible to examine minutes of children’s
committees or social work committee meetings to see
what, if anything, is recorded about reports of abusive
practice or concerns about staff, and to identify the
action taken in response.

Similarly, further work would allow information to
be gathered about the focus of inspection reports, the
extent to which they addressed the welfare and safety
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of the children and the results of any action taken in
response to the inspection findings.

| believe that research in a selected sample of locations
would provide valuable insights into practice in
monitoring and inspection and the effectiveness of
the methods used. For example, even with the limited
research into government records that the review was
able to undertake, a number of records were found
which indicate that monitoring and inspection
detected excessive punishment. There are papers
dated 1967 which refer to two HMI looking for signs
of irregular or excessive punishment. They detected
failings in a few approved schools which led to the
removal of one headmaster and the issue of a severe
warning to another. The review also found a report
of a survey of punishment in children’s homes
undertaken by the Child Care inspectorate in 1968.
The survey was undertaken as part of a SED review

of Discipline Punishment Policy and indicates the SED’s
use of such monitoring to inform policy.

But a challenge to be faced in any such work is the
unknown, namely the extent to which all that was
monitored and inspected was recorded and the extent
to which the recorded information was accurate.

Positive results of monitoring and inspection in terms
of children’s protection from abuse must be set
against instances where abuse took place and wasn’t
detected. The implication is that it requires more
research to find out why monitoring and inspection
were effective in detecting abuse in some places but
not in others. And it has to be kept in mind that
monitoring and inspection were expected to
contribute to raising standards of care, education and
health, as well as assessing the welfare and safety in
residential schools and children’s homes. They were
about preventing rather than detecting abuse, which
wasn't acknowledged until late in the review period
as a serious problem that could be found in
residential child care.
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9. Conclusions and
recommendations

I have learned through the work of the review that,
despite the fact that many records are missing, a very
large number of valuable records exist in a wide range
of locations, and in varying states of organisation.
These records could add to our understanding of practice
in monitoring and inspection in residential childcare
in the past and may well give insight into effectiveness.
The records need to be assembled and catalogued and
made available for research and investigation. As that
process proceeds it would be possible to glean
evidence of practice.

As indicated earlier, | have also learned that considerable
numbers of people who lived and worked in children’s
residential services across the review period could and
would be willing to talk about their experience and
the practice of monitoring and inspection and other
aspects of the organisation and management of
residential child care as they knew it.

I recommend that:

m all local authorities and voluntary organisations
ensure that their records are identified, catalogued
and stored properly; and

m research is commissioned to gather information from
people who lived and worked in children’s residential
services across the review period, as a contribution
to our knowledge of practice in the past.

These recommendations are incorporated into
the overall recommendations in Chapter 7.
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Chapter 5

Records of residential
schools and children’s
homes in Scotland

The review depended on the availability of records to
fulfil the remit. In practice, however, many aspects of
records — from their accessibility to their very existence
— proved extremely challenging.

The remit itself yielded unexpected problems. Former
residents told the review of the frustrations, surprises,
shocks and disappointments involved in their search
for records. The review’s research showed that many
laws were in force to govern records, but revealed
that the practice of generating and keeping records
was a different matter entirely. The review also found
that record-keeping and the availability of records
across all organisations and across Scotland has, and
remains, very patchy indeed.

This chapter sets out:

Why records are important

The challenges the review faced in fulfilling the remit
Former residents’ experiences of accessing records
The legal background to records

ul A W N =

The review’s search for information and what
was found

Focusing on these main topics, | asked my researcher
to undertake a study of records with the objective of
contributing to a better understanding of the importance
of children’s residential establishment records and the
need to ensure these are preserved and made
accessible. Her report is included in full in appendix 3,
which | consider a valuable contribution to the work
of the review. This chapter draws on that report.

Many people made invaluable contributions to the
review'’s search for records. Others shared highly
personal experiences with us. My researcher and |
are deeply grateful to all of them.

1. Why records are important
Learning from the past

The review's work, like that of any inquiry into the

past, can’t proceed without the existence of properly
preserved records. Records are essential for society to
gain an insight into, and learn from, people’s experiences.

Records of children’s residential services are an essential part
of ensuring children’s safety and well-being. They're also
significant to people who lived in children’s residential
establishments — they're essential to their sense of identity.

Keeping children safe in residential care involves:

m preventing problems from occurring;

B monitoring how children are cared for and
their well-being; and

m responding to any issues and problems that
may arise.

Current and past records are vital to all of these actions.

Preventative and monitoring approaches rely on
suitably generated records, such as those created
through assessments, reviews, incidents, complaints
and inspection reports. Reactive approaches — often
taking the form of investigations and inquiries — also
rely on properly maintained records, past and present,
to review current and past practices that may have
been harmful to children.

Analysing the information held in records, inspections
and inquiries can reveal what happened and what can
be improved upon to ensure that people’s experiences,
and the lessons to be learned from these, aren’t lost.
In other words, records are extremely important for
contributing to informed decision-making about keeping
children safe and responding to claims of abuse.

They are essential, along with research, statistics and
inspection, to the evaluation and development of
policy and practice in children’s residential services.
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Records are crucially important to
former residents

Former residents who inquire about their past are
also responding to a basic human need to search for
family and to better understand what happened
during their childhood. They live in a society of
people who grew up in family homes, knowing their
siblings, parents and extended family. Their lack of
such knowledge can make them feel isolated, so
records can help them trace their own family
connections and develop a common sense of
belonging to a family.

The review found that records are important to
former residents for reasons that are not always
revealed or fully understood and acknowledged by
people who work in organisations, local authorities

and central government departments that hold records.

Former residents told the review that records about
their lives and children’s residential establishments

have enormous significance to them for many reasons,

including the following:

m They valued not just information from their own
records, but also general information about the
places they lived in, the people involved in
children’s residential services and the social and
historical context that establishments operated in.

m For the many former residents unable to find their
own records, general historical records may contain

the only information that verifies their childhood
experiences in a children’s residential
establishment.

m Survivors of child institutional abuse, in particular,
want to know how abuse was allowed to happen
and depend on records to provide them with
information about the circumstances surrounding
their abuse.

m Some former residents want their family members
and descendants have access to records.

m There is evidence to suggest that people involved
in running residential establishments put little

value on giving information to children, who were

often silent and too afraid to ask about matters
important to them or to express their concerns.

m Former residents have huge gaps in what they
know about their families. Many children were
isolated from or had little contact with siblings,
families and friends. There is also evidence to
suggest that authorities placed restrictions on
family members who tried to access children and
that children weren’t told about their family
members’ inquiries about them.

m People who lack basic information about their lives
can face difficulties in areas that others take for
granted: getting passports, birth certificates and
medical records; knowing their mother’s maiden name.

B Many of the former residents who contributed to
the review reported that they had, and continue to
have, no understanding about why they were
placed in children’s residential establishments away
from their family. Some want to trace other family
members, as they were often separated from
siblings and parents at a young age and had no
contact with family members while living away
from their family home. Some said they'd never
received information about their families while
residing in children’s residential establishments or
the information was wrong.

m Survivors of institutional child abuse place huge
importance upon records for insights into their
circumstances, for information to help with any
legal proceedings they are involved in and for
helping them to heal from the long-lasting effects
of child abuse.

m Records also ensure that former residents can realise
their rights, specifically those under human rights,
freedom of information and data protection laws.

Records are important to organisations

Maintaining accessible records is in the interest of

all the organisations involved in providing, monitoring
and regulating residential establishments. It enables
them to maintain a corporate memory: when individuals
with important knowledge and experience leave, that
knowledge and experience doesn’t leave with them.
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Records are vital for public accountability. They make
possible contemporary and historical analyses,
investigations, monitoring and audits — internal and
external. All of these hold organisations, local authorities
and central government accountable for the quality
of their services.

Records are important to social history

Records of children’s residential services contribute to
a better understanding of Scotland’s social history; for
example, the wider contribution to society made by
people who lived in children’s residential
establishments.

However there is a lack of research about abuse in
children’s residential establishments. Records can help
fill the research gap and add to a body of historical
knowledge about childhood experiences. Social
research can improve our understanding about what
happened in children’s residential establishments and
give us information about what needs to change to
improve the lives of children in residential care today.

2. The challenges faced

in fulfilling the remit
The review’s remit

Point four of the remit states that, in addition to the
information that is publicly available, the independent
expert would:

“(1) have access to all documentary records of the
former Scottish Office in so far as in the possession of
Scottish Ministers from the period under consideration
and in so far as relating to residential schools and
children’s homes which will be subject to redaction’
to ensure that no individual can be identified;

“(2) be expected to seek the co-operation of local

authorities and other organisations with responsibility
for the management and administration of residential
schools and children’s homes in making available to

him such documentary records and explanation
of such records as he considers to be necessary
for his purposes.”

The remit appears to presume that all relevant
information would be found in the former Scottish
Office records as well as information that's publicly
available. It anticipates that local authorities, voluntary
and religious organisations would hold information
potentially useful to the review, and implies that this
information is not publicly available.

There was no legal requirement for local authorities
and organisations to help the review by granting access
to information. However in the Scottish Parliament
debate, held on 1 December 2004 on institutional
child abuse, the Minister for Education and Young
People, Peter Peacock, had encouraged organisations
to open their files and it was within this spirit that
many local authorities and organisations helped us.

It's worth highlighting that, during the debate, the
Minister announced that the Scottish Executive
Education Department was “working to open all files
that are relevant”. The difficulty of defining what was
relevant became an important theme in the review’s
efforts to locate and gain access to records.

The challenges faced

The review sought to identify and locate records that
were relevant to fulfilling my remit. In practice, this
process was fraught with challenges:

m How to find fundamental information?
No information existed describing what regulatory
framework was in existence between 1950 and
1995, which made the search for related policy,
guidance and standards difficult. No central
government database records the names of children’s
residential establishments, their location, dates of
operation, their purpose or their management
structures. No central database identifies what
records are associated with children’s residential
services and where they are located.

1 Redaction means editing out information, such as people’s names.
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m How to define “residential school” and “children’s

home"? Many formal and informal terms were used
to describe residential establishments where children
lived without parental care, making it challenging
to define these terms. The imprecise definitions, which
altered in meaning throughout the review period,
also affected the search for records.

A complex picture of services: The review's research
found that residential services provided to children
between 1950 and 1995 were extensive and
extremely complex. Hundreds of children’s
residential establishments existed, with many
places changing function, location and
management at various times or closing down.
Policies and guidance were extensive, complicated,
changing and from many sources: central
government, local government, voluntary and
religious organisations. Other services were
involved, for example. in areas such as health,
psychology, the courts, churches and education. So
it was impossible to identify all records that might
have existed and related to children’s residential
services throughout the review period and with
the resources available.

Which records should exist — and which do exist?
No schedules exist of which records have been kept
or disposed of. No laws required these types of
schedules to be kept. Poor records management
practices mean that records are missing, have been
destroyed or weren't generated in the first place.
We had to find out what records people thought
existed in various locations, and distinguish these
from records that actually did exist. Many records
relating to one topic could have been made in
different locations, such as a children’s residential
establishment and a social work department.
Record-keeping varied immensely from establishment
to establishment, within organisations and local
authorities and at central government level. In the
earlier years, in particular, the records that were made
weren’t always managed properly and archived.

What is a public record? The term “public record”
has particular meaning under the Public (Scotland)
Records 1937 Act. Disclosing records in public is also
subject to the terms of the Freedom of Information
(Scotland) Act 2002 and the Data Protection Act
1998. These legal issues made it difficult for
organisations and governments to comply with

the proposed spirit of opening up their files and

to grant the review unfettered access to all records
relating to children’s residential services.

Records aren’t always open: Some potentially
significant records in archives were closed. Voluntary,
private and religious organisations had no legal
obligation to give us access. There were also
geographical problems: records are stored in various
locations throughout Scotland and England. There
were no clear, standardised access policies in all the
locations where records were held. So the review
had to learn about a multitude of access
requirements in a multitude of locations.

What is “relevant”? The review had to identify
records held by local authorities, organisations
and central government and where they might be
located, which was very time-consuming. But it
was impossible to determine what was “relevant”
without examining the records — an enormous task
for the review, organisations and local authorities
working with limited time, staff and funding.
When the review asked for information, local
authorities, organisations and central government
needed to make their own individual and varying
interpretations about what might be “relevant”.
And the issues of what and who decided what was
relevant in the past have had major implications
for what records have been kept.

Where are records kept? Records are kept in a

vast number of locations throughout Scotland

and England. Records relating to one establishment
might be in several locations: central offices; local
authority departments; regional, local, national or
university archives; private storage facilities; museums
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and libraries. They've often been moved, for example
when services close, or move, or management
changes and for lack of storage space. When this
happened the transfer wasn't tracked, making it
difficult, if not impossible, to know where records
were sent.

How many records are there? There are massive
volumes of records about children’s residential
services due to the number of services and the
years involved. Not all have been identified, located
or archived. Some are at varying stages of discovery.
Some were found in boxes in basements or other
unidentified locations. It is apparent, however, that
far more records exist than is currently known as
many records have not been properly identified
and put into records management systems for
transfer to archives.

What type of records should be held? It was
extremely difficult, if not impossible, for various
organisations and local and central government to
locate, identify and make accessible records specific
to children’s residential services without guiding
criteria, such as a records retention schedule.

(This is a system that makes clear what records
must be retained and preserved.)

Attitudes to records varied: The review found that
many people recognised the importance of records
relating to children’s residential services. However
they were often constrained in their attempts to
locate and preserve records due to lack of staff and
funding, lack of value placed on such records, and
legal concerns. The review also found negative
attitudes and misunderstandings about the
significance of records. Some people in key
positions, such as senior managers, seemed to lack
understanding about the significance of records,
what records existed and where. Some senior
people in local authorities, voluntary and religious
organisations were guarded and even unwilling to
help. The review also learned that senior people
had ordered records to be destroyed.

3. Former residents’ experiences

Former residents have rights associated with records.
These include the legal entitlement to view records
relating to their childhood experiences in residential
placements. Poor records management in the past has
meant that some former residents are unable to
realise their legal entitlements to access records.

The review found that former residents had, and
continued to have, difficulty in identifying, locating
and accessing records. For example:

m There is no central location in Scotland where people
can ask for information and guidance about records
— about their experiences, their family history and
about children’s residential establishments in
general — and how to search for records.

m Information may be held in several locations and
in many types of records. Some records are
unidentified; others are unknown.

m Former residents may be prevented from getting
access to records without agreeing to support
services such as counselling from organisations and
local authorities concerned about the possible
effects that reading file contents may have on them.

m Some former residents can’t afford to travel to the
locations where records are kept; others don’t have
access to computers or the computer literacy skills
needed to find information online.

m Some former residents found it hard to read
photocopied records and incomplete information,
where pages were missing or information blocked
from view.

Once they gain access to their records, however, they
are often disappointed or distressed by what they
learn for the first time in their lives. Records often
don’t contain the information that former residents
expect, or hope, to see.

The challenges faced by former residents contacting
our review were consistent with those highlighted in
other inquiries, such as those into child migration and
institutional child abuse.
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What records show in general

The information in records show how isolated some
children became after they were placed in residential
establishments. Many records reveal a dearth of
information about family contact and relationships
with outside professionals.

Many children died while living in children’s
residential establishments. Some organisations have
identified the children in graveyards. But in other
cases searches have yielded few records identifying
children or information about why they died. The lack
of information suggests that little importance was
placed on the children’s identity and their value to
their extended families.

The review learned that individual records offer
substantial insights into approaches to keeping
children safe in residential placements and, in
particular, monitoring practices relating to individual
children. The review also identified that organisations,
local authorities and central government need to
understand how the legacy of poor practices in the
past is reflected in the records of former residents.

What individuals’ experiences revealed

Scant and incomplete information: A former resident
of a children’s home for 18 years was surprised by
how little information his record showed. He had
spent time in hospital and been medically examined,
but his file contained no medical information. He felt
the record had been doctored and did not reflect a
complete picture of his stay at the home. He had been
abused sexually and physically and felt that criminal
acts had been covered up.

No family information: A former resident of a large
children’s home for 16 years only learned from
reading her files many years later that she had a twin
brother and three cousins, all of whom had stayed at
the same home. She is haunted by the screams of a
girl who was beaten, and whom she only learned

years later had been her cousin. She was not told that
her father was contributing weekly to her upkeep and
only found out years later that her mother was still
alive and had an extended family.

Inability to find information: A man who had been
placed in an approved school has spent almost five
years trying to find records to tell him why he had to
spend three years at the school. He feels the social
work department, school, religious organisation and
educational authorities all should have records.
Despite writing several letters he has not located any
records that verify he was at the approved school, or
any information about that part of his childhood.
Another former resident of a children’s home has
spent almost a decade writing to and telephoning
local authorities, social work departments and a
religious organisation and has found no record about
him and no information about his childhood
experiences in the home.

Conflicting information: A woman who had lived as a
young child with her brother and sister in a children’s
home was told her records had been lost in a fire. But
her brother received records from the organisations
responsible for the home. His records included
personal information about her. She later visited the
organisation — with her sister, who also sought
information - and learned that records did indeed
exist about her. But information she expected to find
was wrong or absent. Information in the records for
her, her sister and brother conflicted.

Suspicion: Some former residents found it difficult

to return to the organisation responsible for running
the establishment they had lived in. Some felt that
organisations and local authorities treated information
about them as belonging to the institution. Others
felt that local authorities put up barriers, such as
insisting that social workers should see their records
first and sit with them while they reviewed the
records. Others suspected that organisations would
remove information from records that might damage
the organisation.
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Disappointment: Some former residents were
disappointed at the poor quality of record-keeping,
inaccuracy and missing pages. Some found their
names had been changed, their family names were
spelled incorrectly and dates of birth were altered.

Improvements that former residents
feel should be made

The following are steps that former residents feel
would benefit people trying to find and access records.
It was compiled by an organisation that represents
former residents of children’s establishments.

m Information should be provided within 40 days, in
line with the Data Protection Act 1998. All care
institutions and organisations should comply with
the law.

m The entire process, including any costs, should be
fully explained in writing when someone first
makes contact with the former care home,
organisation or local authority.

® Finding information about yourself for the first
time in your life can be traumatic. So former
residents should be offered independent help,
such as counselling.

4. The legal background

Records associated with children’s residential services
allow insights into how these services were provided
and, more specifically, how abuse was allowed to
happen. The review’s search for records included
finding out what the law said about generating and
maintaining records since 1950. The answers suggest
that important legal issues are associated with records
— issues that must be addressed to ensure that records
for children’s residential services are preserved and
made accessible in the future.

The regulatory framework for children’s residential
services shows how children’s residential establishments
needed to generate more records in later years. At
the same time, this regulatory framework doesn’t take

account of all the records generated in association with
children’s residential services. From 1950 to 1995, the
law specified what records needed to be generated
within approved schools, children’s homes, residential
placements for children with what at the time was called
“mental disorders” and remand homes, for example.
The law outlined managers’ and the Secretary of State’s
duties and powers relating to records. It imposed a
responsibility for overseeing — through records - the
welfare of individual children and children’s
residential establishments.

Regulating records for children’s residential services
was, and remains, an extremely complex undertaking.
Many organisations have generated, and continue to
generate, records. They include: individual children’s
residential establishments, local authorities, voluntary
organisations, religious organisations, professional
bodies, the children’s hearing system, justice,
education and health care systems, inspection
agencies and central government.

The review has identified comprehensive sets of laws,
rules and regulations covering the generation of
records for children’s residential establishments. Local
authorities, voluntary organisations, religious
organisations, central government and those who
provided services were responsible for complying with
the legislation. Later in this chapter their response to
the law is considered.

Laws on generating records 1950-68:

A series of laws stipulated what records had to be
generated by:

m approved schools;

children’s homes;

voluntary homes;

homes for children with mental disabilities; and

remand homes.

Each law had specific requirements but in general
they required information such as:

m records of all children admitted and discharged;
m individual records of children;
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m log books containing details such as visits,
inspections, punishments and any other events that
the law said “deserve to be recorded” or were
considered important;

a register of children attending schools;

m personal histories with details such as medical
histories, why the child was admitted to a home,
visits by parents, relatives and friends;

m letters from parents and guardians to be placed in
individual files;

m records of food — with enough detail to judge
whether the diet was satisfactory

® a note of every time a pupil absconds.

The laws were as follows:

m The Children and Young Persons (Scotland) Care
and Training Regulations 1933.

m The Approved Schools (Scotland) Rules 1961.

m The Administration of Children’s Homes (Scotland)
Regulations 1959.

m The Voluntary Homes (Return of Particulars)
(Scotland) Regulations 1952.

m The National Assistance Act 1948

m The Remand Home (Scotland) Rules 1946

Laws on generating records 1969-95:

Further laws were introduced in this period, applying
to residential establishments and secure accommodation.
Again, each had specific requirements but in general
covered details such as:

m procedures used to select children to be admitted;

m details of children admitted to and leaving an
establishment;

m procedures for access to records for staff,
children and parents;

m records on any involvement of children and parents
in decisions about a child’s welfare while living in
the establishment;

m records, including health details, for every child
resident; and

® a log book detailing important and official events
and other details including disciplinary measures.

The laws were:

m The Social Work (Residential Establishments —
Child Care) (Scotland) Regulations 1987

m The Secure Accommodation (Scotland)
Regulations 1983

B The Secure Accommodation (Scotland) Amendment
Regulations 1988

m The Residential Care Order (Secure
Accommodation) (Scotland) Regulations 1988

Laws on generating records after 1995:

The Children’s (Scotland) Act 1995 Regulations and
Guidance contains specific and very detailed
requirements for the information that children’s
residential establishments, including secure
accommodation, must record. The legal provisions
they contain cover aspects of life within
establishments, personal records and requirements
specific to records in secure accommodation. The
provisions were, therefore, more expansive, suggesting
a growing reliance on records as a method for monitoring
and improving services to children.

Other laws introduced in this period include the
Arrangements to Look After Children (Scotland)
Regulations 1996, the Secure Accommodation
(Scotland) Regulations 1996 and the Residential
Establishments — Child Care (Scotland) Regulations
1996. These also provided for detailed requirements
on record-keeping, and the latter emphasised the
need for local authorities to establish written case
records for children in their care. These records must
be kept until the 75th birthday of the person it relates
to or, if a child dies before reaching the age of 18, for
25 years from the date of death.

How were records kept and how accessible are they?
Although thousands of records about children’s
residential services were generated between 1950 and
1995, the law has not been as effective in ensuring
these were kept and made accessible. It has been
extremely difficult for former residents, others — and
for the review — to identify and locate significant
historical records.
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Overview of the laws in place

The Public Records (Scotland) Act 1937 is the main law
in place during the period of our review for ensuring
preservation of, and access to, public records. It still
applies, in amended form. It was introduced to make
“better provision for the preservation, care and custody
of the Public Records of Scotland”. However it was
mainly concerned with providing for the transfer of
court records to the Keeper of the Records of Scotland,
who heads the National Archives of Scotland. It's
worth noting that the Act allows for local authorities
and other bodies to transfer their records to the
Keeper but does not require them to do so.

Several other laws have a bearing on public records.
These include:
m The Disposal or Records (Scotland) Regulations
1992 (and an amendment of these in 2003)
The Freedom of Information (Scotland) Act 2002
m The Data Protection Act 1998
® The Human Rights Act 1998

In addition, the Local Government (Scotland) Act 1973
included requirements that affected records. One
section governed the transfer of records from the
local authorities that were replaced by Scotland’s nine
regional councils in 1973. It stated that the new
regional councils had to make “proper arrangements”
for their records. This was repealed by the
Environment Act 1995.

When local authorities were reorganised in the mid
1990s, the Local Government etc (Scotland) Act 1994
provided for the transfer of records from the old to
the new councils. It said councils “should” make
“proper arrangements” to preserve and manage any
records transferred to them under the Act, but didn't
require them to do so. It also allowed local authorities
to dispose of any records they did not consider
“worthy of preservation”.

How effective are these laws?

Scotland’s laws on records don’t do enough to ensure
that records relating to children’s residential services
are preserved and that people have access to them.

The Public Records Act 1937 is very limited in its scope
and outdated. Despite its name, it doesn’t define
“public records”, so it can be difficult to understand
the distinction between public and private records.
This has serious implications for people responsible for
preserving records and for people who entitled to
have access to records.

Finding out who owns records can be challenging,
especially where private organisations were
contracted to provide public services.

The 1937 Act applies to courts, government departments
and agencies and the NHS. But it doesn’t apply to other
public bodies — such as local authorities, NHS trusts and
universities — or to voluntary and religious organisations.
Nor does it specify how records generated by private
bodies receiving public funding must be preserved and
made accessible.

There is a clear need to reform the Public Records Act
1937 in Scotland.

The review has noted that local authorities must make
“proper arrangements” for preserving and managing
records. But this requirement is not defined and

there are no sanctions to enforce it. In practice, local
authorities have handed records over to the Keeper
of the Records of Scotland voluntarily and by custom.

The absence of adequate public records legislation
means that local authorities aren’t consistent in how
they deal with archives or manage records. Many have
archives, but archivists complain of lack of funding
and of little value being placed on their work. There is
no guidance on how to identify and keep records and
when it's acceptable to destroy records.

There have been significant attempts within the past
decade to improve the weaknesses in laws relating to
archives and archiving. These include:

The Archival Mapping Project (1999): This built a
national picture of the state of archives in Scotland in
both public and private organisations and concluded
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there was a need for significant improvements in areas
that included funding, staffing and purpose-built
buildings to house archives in Scotland’s major cities.

The Public Records Strategy (2003-04): This was a review,
by the former Scottish Executive, of laws, guidance,
standards and practices relating to Scottish public records
and archives. It followed the introduction of freedom
of information and data protection laws.

The Code of Practice on Records Management (2003):
The code provides guidance to all public authorities
for practice in keeping, managing and disposing of
records.

Many barriers still exist that prevent people getting
access to records they're legally entitled to view. The
review noted many of these barriers earlier in this
chapter. During the review’s investigation it was
learned that access policies vary hugely. Some local
authorities and organisations have no access policy in
place. Other organisations have individual policies in
place. Former residents told the review they found
these inconsistencies confusing.

The review found evidence of records that exist, but
aren’t accessible because they’re not being managed
properly or haven’t been archived. Local authorities,
in particular, have records in a myriad of locations and
many records that haven’t been archived. Some use
private storage companies to store records. They don't
always know what records are being stored, making
these records inaccessible.

Former residents feel that the state and other
organisations responsible for children’s residential
establishments have a duty to care to them as adults,
particularly adults who were abused as children in a
children’s residential establishment. They feel this duty
includes making it possible to establish historical
accounts and learn about what happened in children’s
residential establishments.

5. The review’s search
for information

The challenges faced in searching
for records

Major local government reorganisations and changes
to children’s services legislation in 1968 occurred during
the period 1950 to 1995. These would have had an
impact on the generation and preservation of records
associated, directly or indirectly, with central government
as well as local authorities and organisations. The
reporting and policy relationship between organisations
and central government would have changed throughout
the years, with significant implications for records.
The absence of appropriate records legislation would
also have affected how records were preserved.

The review's search for information was affected by
people’s knowledge of what records existed. In some
cases individuals knew what records were held, where
they were and what they contained. But in others,
individuals who knew this information had retired or
were dead. In the time available to the review, it was
extremely challenging for the review team- and the
many people who helped - to locate records.

Adding to the difficulty was the assumption contained

in the remit that:

m all the organisations the review sought records
from had located and identified “relevant”
records;

m these records were immediately accessible; and

m the review could review them thoroughly.

The reality was that records containing information
about children’s residential services are in multiple
locations and in massive volume throughout Scotland
and England. No central database identifies where
these records are, which made it extremely difficult
for the review, local authorities and organisations to
identify what records existed and where they were.

Voluntary organisations, religious organisations and
local authorities found it difficult, and at times
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impossible, to respond to our queries about past
management policies and practices, including policies
that relate to monitoring children’s well-being and
keeping children safe.

Obtaining relevant information was a major
undertaking for local authorities and organisations,
requiring expense and staff. Deciding what
information was “relevant” to the review was
difficult, if not impossible, for organisations and local
authorities without viewing all the records available.

The poor overall state of records raises important issues
about how voluntary organisations, religious organisations
and local authorities that provided children’s residential
services are held accountable to children, former
residents and others, for the services they provided.

The search for government records

The review began the search by identifying the most
obvious places, such as the Scottish Executive Education
Department, National Archives of Scotland, voluntary
organisations, religious organisations and local
authorities. The education department had begun
searching for records on residential schools and
children’s homes before the review began its work,
and had drawn up a list of records. The review later
found that many other records relevant to its work
were not on this list, which made the work more
complex than anticipated. Some records also had to
be reviewed by education department officials before
they could be given to the review, which also made
the research more time-consuming.

Other challenges included the quality of records.
Government records tended to be about policies and
inspections, not about individuals. The title of records
could give little indication of the information they
contained. Records reflected what might have
appeared important when they were written, but
rarely contained information that people seek now.
However in many of the records we reviewed we
found information relevant to our understanding

of children’s residential services.

Overall, the review found that the education department
and National Archives of Scotland records contain
considerable information that is potentially relevant
to its work. But lack of time and available resources
made it impossible to examine those records thoroughly.
The content of the report of the review is limited by
these factors.

Before the education department’s records became
available to us, the Scottish Information Commissioner
had examined the department’s process of gathering
records relating to historical abuse in residential schools
and children’s homes. The Commissioner’s report
identified many issues that arose for this review.

The search for local authority, voluntary
and religious organisation records

The review'’s information-gathering process shows how
difficult, if not impossible, it is without records to gain
insights into how systems contributed to children’s abuse
in residential establishments. In general, our search for
information revealed that local authorities, voluntary
organisations and religious organisations all faced
similar challenges when trying to locate records,
making it difficult to gain access to records.

We learned, for example, that management records
relating to the same topic may be in many locations.
Records might be absent in one location. But this didn't
mean that they, or records relating to the same topic,
didn't exist.

When children left residential placements, various
unregulated approaches guided what happened to
children’s records.

Complicating this, there might be several children'’s
records for one child, depending on what services
were involved. Any or all of the following could have
held children’s records: residential establishments;
local authority social work or children’s departments;
education authorities; health boards and voluntary

or religious organisations. Records relating to children
placed outwith their own local authorities could have
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been returned to the child’s originating authority and
dispersed to central offices. It's not clear what
happened to the records of Scottish children placed in
children’s residential establishments in England.

What we did

The review circulated a questionnaire to 32 local
authorities and 11 voluntary and religious organisations.
Letters were written and interviews carried out. A survey
was also sent to all local authority archivists to find
out what records they held about children’s
residential services.

The questionnaire sought details such as what kind of
services were provided, how they were monitored and
inspected, what records, policies and guidelines were
held and what these covered. The questionnaire also
asked for basic details such as when residential
establishments opened, where they were, how many
children attended, the current status or when they closed.

What was found: voluntary organisations

The review had little information about what voluntary
organisations provided residential services to children
between 1950 and 1995. Six organisations were
contacted, but the review may not have identified all
voluntary organisations responsible for children’s
residential establishments during the period of

the review.

Most of those contacted found it difficult to locate

significant information about the establishments.

Many have undergone changes — for example

reorganisation or relocation — that affected their

record-keeping practices. Records are in locations

across Scotland and England. Some are more

advanced than others in managing their records and

archives; some employed archivists and others didn't.

Other challenges included:

m lack of staff and time;

m inability to search documents by type;

m difficulty in deciding what was “relevant”
information;

m poor filing;

® log books of limited value because their content

was uninformative;

® no system for recording complaints, so none was
recorded; and

m records held in multiple locations.

All voluntary organisations found it challenging to find
out what management policies and practices might have
existed for their children’s residential services between
1950 and 1995. In general, records specific to children’s
residential services were difficult to locate, or didn't exist.

What was found: religious organisations

The review began with little information about the
religious organisations that provided children’s
residential services between 1950 and 1995. It was
also extremely difficult to identify which organisations
had been responsible for children’s establishments and
should, therefore, have records.

The review contacted 16 organisations. Some said
they had provided children’s residential services and
others said they hadn’t. The extent to which they were
involved in children’s residential services varied, which
made it difficult to identify, locate and access records
specific to children’s residential establishments.

Some organisations had specific, detailed information
about what services they had managed but others had
little or no information. Many didn‘t know where
information might be located, or what information
might exist. Many have large numbers of records
throughout the UK that deal with services to children
and adults.

Staff had moved on, offices had changed down the
years, so it was often unclear what had happened to
records. When some schools closed there was no
policy on what to do with records, which then went
missing. One organisation had a policy of destroying
records after seven years. Labelling was inconsistent
and some records were in boxes, on shelves and
unsorted. Other challenges included:
m records held in several locations;
m records specific to Scotland integrated with records
for projects in England;
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m haphazard historic record-keeping; and
m the effect of fires and floods.

In one case the review'’s requests for information were
dealt with solicitors, who said their client was under
no obligation to give any access to archives.

The contents of records that organisations said they
held varied widely. Some said they held general
management records, files, registers and log books,
but no policy and practice guidelines. Others said that
formal processes existed in areas such as inspections,
management reports and complaints, but were unable
to find out if there were policies in areas such as
recruitment and training, child protection,
whistleblowing, formal complaints, bullying, grievances,
incident reports, advocacy support records and
information management and inspections.

Different information was held for different time
periods, even more recent times. For example, one
organisation said it had records for 1970-1985, but
that these were no longer accessible. Another didn‘t
know if it had specific policy and practice guidelines
for the period 1986-1995.

What was found: local authorities

Of the 32 questionnaires the review sent to local
authorities 15 were returned. Eleven other authorities
replied, four didn’t respond and two others had provided
no children’s residential establishments. Some contacted
the review to discuss how to approach the task given
the difficulties they faced. Others adopted an approach
that best suited their circumstances.

During the time of the review local government had
experienced two major reorganisations. The impact
can be seen in one current local authority. Between
1975-96 it had existed entirely within the boundary
of a larger regional authority. Before 1975 the area
it covers today was covered by three county councils.
But only part of the old county councils’ areas are
within the current council’s boundaries.

In their responses, some local authorities speculated

that they had few records available. Other
representatives made considerable efforts to find
records. One individual went as far as contacting retired
colleagues and went to homes for older people to find
out if anyone could recall children’s homes in the area.
Two local authorities employed retired social workers
to report on children’s residential establishments run
by former corporations and regional councils. One
researcher found valuable information about monitoring
practices by carefully scrutinising council minutes.

The review found that the relationship between local
authority departments and archives was uneven. Some
employees within departments worked closely with
their local authority archivists. Others either didn't
contact their archivist to assist with locating records or
actively resisted getting the archivist involved.

As noted earlier, there is no central government
database of children’s residential establishments

in Scotland between 1950 and 1995. Children’s
establishments changed function, management and
even location. Many local authorities didn’t know
what had happened to management records and
children’s files when children’s residential
establishments closed, so it was difficult for them
to identify what places had existed.

Like voluntary and religious organisations, the local

authorities faced enormous challenges in their

attempts to locate records that might be relevant

to the review. These included:

m large volumes of records located in many locations;

m confusion about where records were sent during local
government reorganisations and what records exist;

m records buried among other records because there
was — and is — no system for cataloguing records; and

B no consistent processes for managing records
among local authorities.

Early in the review's information-gathering work, a
professional association questioned the review'’s remit
and process of gathering information. This led to
misinformation circulating about the review. As a
result, some local authorities that had been willing
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to help decided not to continue with their search for
information. It is difficult to know how much this
episode affected the local authorities’ co-operation
in working with the review.

Most local authorities said they didn’t know if they had
records for the period 1950-1969. No local authority
had inspection reports for children’s residential services
or their own departments for this period. Some had
records for the period 1970-85. Again, none had
inspection reports for children’s residential services

or their own departments for this period.

For the most recent period, 1986-1995, most local
authorities said they had records for children’s residential
services, although a few said they had no records or
didnt know if they had records. Some had records
that were no longer accessible.

The review’s survey of archivists revealed a mixed
picture of problems and gaps that affect the
availability and quality of records available now and
in the future. Their responses included the following:
® One archive holds no records specific to children’s
residential establishments and attempts to find the
information from council departments failed.

B An archivist was instructed to destroy all senior
management team records in 2004.

m All records after 1996 are on recycled paper, which
is unlikely to survive in the long term.

m One council appointed its first professional
archivist in 1986.

m Archives are only partially listed and it's not
possible to identify archives that relate to children’s
residential establishments.

m Not all local authorities have records managers or
record management systems. In some, individual
departments manage and store their own records.
In others more than one system is in place.

Recommendations

The lessons of this review point to an urgent need to

take action to preserve historical records, ensure that

residents can get access to records and information
about their location.

1. The government should commission a review of
public records legislation which should lead to new
legislation being drafted to meet records and
information needs in Scotland. This should also
make certain that no legislation impedes people’s
lawful access to records. This review’s objectives
should address the need for permanent
preservation of significant records held by private,
non-statutory agencies that provide publicly
funded services to children.

2. All local authorities and publicly funded organisations
with responsibility for past and present children’s
services should undertake to use the Section 61 Code
of Practice on Records Management issued on behalf
of Scottish Ministers and in consultation with the
Scottish Information Commissioner and the Keeper
of the Records of Scotland under the terms of the
Freedom of Information Scotland Act 20022.

3. Training in professional records management
practice and procedures should be available to
all organisations and local authorities providing
children’s services. This might be provided by NAS
or the Scottish Information Commissioner.

4. The government should invite NAS to establish
a national records working group to address issues
specific to children’s historical residential services
records. Appendix 4 of the report contains suggested
representation and terms of reference.

5. Voluntary organisations, religious organisations and
local authorities, working in partnership, should
commission guidance to ensure that their children’s
residential services records are adequately
catalogued to make records readily accessible.

6. Record management practices should be evaluated
regularly where records associated with children’s
residential establishments are held, particularly records
associated with monitoring children’s welfare and
safety. It is recommended that the Care Commission
should consider taking responsibility for this.

2 see http://www.scotland.gov.uk/Resource/Doc/1066/0003775.pdf
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The purpose of this chapter is to show how the law
worked in the experiences of some former residents of
residential schools and children’s homes. The information
is drawn from written responses which a number of
former residents made in answer to questions posed by
the review and has been compiled by my researchers.

These responses, while clearly not a representative
sample of all former residents’ experiences, give
insight into life in some residential schools and
children’s homes in the first part of the review period.

This chapter is in four parts:

m Part 1 considers abuse in a human rights and
international context.

m Part 2 is a collection of extracts from people’s
childhood memories as told to the review. The
extracts have been chosen because they relate to
how the law worked in the experience of these
former residents. A note of the developments
which former residents would like to see is also
included. The opinions expressed are those of the
people who responded to the review and not
necessarily those of the review itself. While Part 2
may not be strictly within the remit of the review,
| believe it is helpful to our understanding of how
the law was implemented in some places in the
early years of the review period. It also prompted
the preparation of Part 3 of this chapter.

m Part 3 presents — from a former resident’s
perspective — what rights he or she should have
expected to receive under the various laws, rules
and regulations that governed residential schools
and children’s homes.

m Part 4 is the review’s conclusions.

“| felt like a non-person. | lived in a crazy world.”

These words belong to an individual who lived for 16
years in a children’s home in Scotland after she was
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placed there as a small child. Thousands of children
lived in children’s residential establishments throughout
Scotland from 1950 to 1995. Today, they describe their
experiences as ranging from the very good to the
horrific. There is little written information, however,
about children’s experiences in children’s residential
establishments from the perspective of the children
who lived through those experiences years ago.

The review acknowledges, in this report, that some
former residents of children’s residential
establishments recall positive experiences and others
had mixed experiences or painful memories that have
remained throughout their lives.

Part 1. Abuse in a human rights and
international context

“All human beings are born free and equal in
dignity and rights. They are endowed with reason
and conscience and should act towards one
another in the spirit of brotherhood.” (Universal
Declaration of Human Rights, 1948)

In the mid 20th century, the Universal Declaration
of Human Rights (1948) emerged as the pre-eminent
international human rights instrument. It was supported
by such treaties as the European Convention on Human
Rights and Fundamental Freedoms signed in 1950 by
the European Council, which had convened in 1948
following the Second World War. Both of these
instruments developed in response to the horrific
experiences of individuals placed in institutions, for
example, during the Second World War. “Human rights”
are defined as those rights marked by certain
characteristics: they can’t be waived or denied, they
impose obligations, they are universal and they “focus
on the inherent dignity and equal worth of all human
beings” (Office of the UN High Commission on Human
Rights, 2006: 8).

“Human rights are universal legal guarantees

protecting individuals and groups against actions

133



134 Historical Abuse Systemic Review

and omissions that interfere with fundamental
freedoms, entitlements and human dignity.”
(Office of the UN High Commission on Human
Rights, 2006: 8)

Ignatieff (2000:2) suggests that, by working “their
way deep inside our psyches”, human rights go
beyond legal instruments to situate themselves as
“...expressions of our moral identity as a people.”
When former residents lived in children’s residential
establishments they had human rights entitlements,
along with legal entitlements, to be protected from
harm and to be treated with dignity.

People throughout the world have been disclosing
incidents of abuse they experienced as children while
living in residential institutions'. The continued abuse
of children worldwide, in all circumstances, is the
focus of The United Nations World Report on Violence
against Children?, presented in October 2007. This
referred in particular to children in institutions
providing care and associated with justice:

“Although these institutions are established to
provide care, guidance, support and protection to
children, the boys and girls who live in them may
be at heightened risk of violence compared to
children whose care and protection is governed by
parents and teachers, at home and at school”3.

The definition of violence in the report is from Article
19 in the UN Convention on the Rights of the Child,
prohibiting “...all forms of physical or mental violence,
injury and abuse, neglect or negligent treatment,
maltreatment or exploitation, including sexual
abuse”4. The definition is also informed by the World
Report on Violence and Health (2002) as:

“...the intentional use of physical force or power,
threatened or actual, against a child, by an
individual or a group, that either results in or has

a high likelihood of resulting in actual or potential
harm to the child’s health, survival, development
or dignity”s.

Survivors of institutional child abuse claim that what
happened to them meets the UN definition of
violence against children, constituting a violation of
their human rights as children. Many survivors also say
that as children they often didn’t speak about their
abuse or, if they did, they weren’t believed and were
punished. Survivors also have reported that they
weren’t able to talk about their abuse until they were
older adults. In today’s world, it's not uncommon for
children to remain silent about the abuse they are
suffering. In referring to the stigmatisation, the
isolation and the de-socialisation that occurs when
children reside in institutions, the UN report suggests
that these factors make children more vulnerable to
further violence and sometimes perpetrators as wellé.

All countries investigating child abuse within
institutions begin from a place where the extent

of child abuse is unknown. In recognition, various
countries have put in place processes that make it
possible to hear directly from people about their
experiences as children abused within state-supported
residential establishments. In Ireland, for example,
the government passed legislation’ that launched a
commission of inquiry into child abuse in institutions.
This process includes hearing directly from people
who lived as children in state-funded institutions.
Since 1999 several inquiries into institutional child
abuse in Australiag have also heard evidence from
people who experienced abuse as children living

in institutions.

T See **** (references)
2 See World Report on Violence Against Children (2007)

http://www.violencestudy.org/IMG/pdf/l._World_Report_on_Violence_against_Children.pdf

Ibid

Ibid

Ibid

Ibid

See The Commission to Inquire into Child Abuse Act 2000
See references as per records special report
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In Canada, a national Law Commission conducted
extensive research into government responses to
allegations of child abuse within institutions?,
consulting with survivors of childhood abuse about
their needs and advising governments

on how best to address those needs.

Most recently, the Canadian federal government
announced a residential school settlement arising
from claims of child abuse within residential schools
where aboriginal people were placed’. Linked to
this, the government is establishing a Truth and
Reconciliation Commission’" whose primary purpose
is “...to contribute to truth, healing and
reconciliation”2 of aboriginal people abused as
children in residential placements. It is intended to
“...provide a holistic, culturally appropriate and safe
setting...” for people who lived in residential schools
to talk about their experiences.

Children were sent to live in many kinds of institutions
in Scotland throughout the period under review. By
listening to their experiences, much can be learned
about what happened to children living in those
institutions. In speaking for themselves, former
residents also speak for those many children, now
adults, who can’t speak for themselves. Children with
disabilities, for example, were sometimes placed in
adult institutions such as mental health institutions
and hospitals, and their voices may be among the
most silent. As it is often said that societies are
measured on the basis of how they treat their most
vulnerable, we have a responsibility to seek ways

to ensure all voices are heard, including those
children who lack the skills so necessary to claiming
their entitlements.

Former residents contributed to the review in
various ways, through interviews, meetings, site
visits, telephone conversations, letters and emails.
The adults who contacted the review lived in
children’s residential establishments between the
1940s and the 1970s; no-one contacted the review
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who had lived in children’s residential establishments
during the 1980s or 1990s. Today, the people who
provided information to the review live in Scotland
and throughout the world, in places as far apart as
England, Canada, the USA and Hong Kong.

The review would like to express its gratitude and
appreciation to those many individuals who shared
their experiences as it was extremely painful for all

to recount what happened to them as children. Many
people, however, said their reason for speaking was
to contribute to an accurate historical account of
what happened, to seek apologies for what happened
and to make certain that children who live in state
care today are safe and cared for.

Part 2. What children remember about
life in residential establishments:
1950-1995

The following information represents written
responses received from former residents to a series
of questions posed by the review. The information
doesn’t represent all information received by the
review. This chapter highlights, therefore, some of
the experiences described by former residents. It
sheds light on the necessity for implementation to
match legislation in spirit and letter.

Did you know the reason for your placement
in a residential home while you lived there?

No, | did not know.
Former resident, children’s home, 1944-1960

No, and I still don't know.
Former resident, approved school, 1955-1957

Yes, mother had tuberculosis and died. My father
had disappeared.
Former resident, two children’s homes, 1954-1960

° Hall, M (2002). Law Commission of Canada, Restoring Dignity: Responding to Child Abuse in Canadian Institutions in The International Journal

of Children's Rights, Vol 10:3, pp 295-302

3

2 lbid

See Indian Residential Schools Settlement, http://www.residentialschoolsettlement.ca/English.html
See Mandate for Truth and Reconciliation Commission, http://www.residentialschoolsettlement.ca/SCHEDULE_N.pdf
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Yes, my father was killed in WWII and my mother had
tuberculosis so she was hospitalised for one year.
Former resident, children’s home, 1954-55

The only thing | was told was that | was unwanted,
unloved and a child from the gutter... | later found
out (as an adult) that there were indications in
records available that my father was contributing to
my keep and | was 12 before | found out that | had
a brother (my twin).

Former resident, children’s home, 1938-1956

In my 15.5 years at the [children’s home] | was told
matter-of-factly that | was a bastard and that | should
be more than grateful for what | had and that was
the sole purpose of my being there. Never, at any
time did anyone explain to me how or why | was
brought to the [children’s home].

Former resident, children’s home, 1944-1959

Did you have any family contact or contact
with outside friends while you lived at the
residential home?

No, | did not know of any family or even where
| was born.
Former resident, children’s home, 1944-1960

No, | did not see anyone.
Former resident, children’s home,
1957-58 and 1963-64

None at all.
Former resident, children’s home, 1938-1956

No contact was ever made between myself or
immediate family. Later on, when | was about six or
seven years old an elderly lady... would visit me once
a month... On one of these occasions | had apparently
misbehaved and was sent to bed for the day. When
she arrived she was told that | was too ill to see

anyone that day and she returned back to [her home].

Some after she became too frail and unable to come
visit. She was then replaced with another ‘Auntie’
from a church group... who visited faithfully with her
son and daughter till | was discharged in 1959.
Former resident, children’s home, 1944-1959

Did you know who was responsible for
your care?

No, I did not know who was responsible for my care.
Former resident, children’s home, 1944-1960

No. | never received a visit from a social worker.
Former resident, two children’s homes, 1954-1960

Before she was hospitalised with tuberculosis, my
mother spoke to a social worker. | was placed in an
orphanage where my mother thought | would receive
good care from the nuns. | knew who was ‘in charge’
of the orphanage - Sister X. For this sister to get any
kind of attention all she had to do was hold up her
first finger and everyone just froze where you stood,
if you moved an inch you where severely beaten with
a long wooden stick approximately 3 ft long. This was
used with brute force sometimes the stick would
break and had to be replaced.’

Former resident, children’s home, 1954-55

I didn’t know as | was led to believe that | was an
orphan by the house mother. | was never told my
birthdate, nor the year | was born until | left [the
children’s home] and got my birth certificate.

| found out then that | had a father and mother...
I didn"t know who was responsible for my care in
[the children’s home]. | felt like a non-person..
Former resident, children’s home, 1938-1956

I had no idea of anyone other than [the children’s
home] being responsible for my care. | assumed that
[the children’s home] was responsible and that they,
through faith, love and charity, would feed and
clothe me until discharged. After discharge at 15 |
should get myself a job and then would be
responsible for taking care of myself. No-one at the
[children’s home] explained to us how to do anything
anywhere outside of the main gates.

Former resident, children’s home, 1944-1959



Were you able to talk to that person, or persons,
about what made you unhappy?

If not, why not?

If so, what type of response did you get?

I didn't talk to anybody — never.
Former resident, children’s home, 1942-1954

We were caned if we didn’t drink our sour milk and if
we didn’t eat our meal it was left and added to the
next meal. | was treated differently in the children’s
home where | was out in the parks playing. When |
tried to talk about abuse, | was not believed and told
“nuns don't act like that”.

Former resident, two children’s homes, 1954-1960

If someone done something wrong (trivial) then all
the boys were punished, by being lined-up in the
main drill hall. The punishment consisted of (Sister X)
would have an item in her hand that she would
squeeze, this would make a click sound. When you
heard this click sound we would point our arms
upwards towards the roof and when the click sound
was heard again then we would bring our arm back
down and try to line our fingers level with our
shoulders. If [Sister X] saw that your fingers were not
level with your shoulder, she would carry a long
wooden round stick. This was used to hit us across the
fingers with brute force. Sometimes this stick would
break because of the pressure she used.

Some of the boys had broken and badly bruised
fingers but | cannot remember any of the boys
getting any medical treatment after the
punishment drills.

| was sent to the kitchen to work with [Sister Y] and
life became a lot better with her. She would talk to
me and show respect. She was responsible for all
the meals.

Former resident, children’s home, 1954-55

There was no-one to talk to... other than the other
boys. We never dared associate with the girls.
Venturing through the girls side... was shunned. We
would be asked for what purpose was the visit then
we'd be strapped with the leather belt for doing so.
We were never encouraged by anyone in the
[children’s home] to sit and talk about conditions that
existed... We would never disclose our feelings fears
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or problems to anyone. We were controlled by fear
and intimidation. Fear to tell of the brutality on an
almost daily basis, and fear for the repercussions that
would follow if we did. Conversation with [our house
parents] would almost always be in a question or an
answer format. We would answer yes or not to them
as mummy or daddy till about 12 years old then it
became yes or no [Mr and Mrs] till we were
discharged. | sat many times since leaving... to try
and recall conversations with either one of them...
They just do not exist.

Former resident, children’s home, 1944-1959

Were there any adults at the residential home
where you lived whom you could talk to about
your concerns?

If not, why not?

If so, what was their job?

If so, what type of response did you get?

We had no-one with whom we could talk about why
we were unhappy. Most of the time we lived in total
fear. We had no freedom there was complete control
of our every move. Absolute regimentalism was
expected. When we rose and ate and when it was
bed time... 6 o’clock. | was 12 years old when | had to
spend an entire week in bed during the summer for
talking. | felt Alone! Lost! Afraid! And Helpless! Once
I was severely punished and went to see [Mr S] at his
office. He did respond to my complaint. | told an older
girl about and she told the house parent and | was
made to spend several days in my bed. | did not know
if [Mr S] did anything about the incident. We had
nothing in the little lockers beside our beds.

Former resident, children’s home, 1944-1960

No...same as [previous question]. | couldn't/didn’t talk
to anybody. This was because we were prisoners of
fear and scared of being reported. We were
paralysed. The level of fear of the house mother was
unbelievable. She would have a strap in her hand and
with that, or her bare hands, would hit you in passing.
If you cowered when passing her, as we often did, she
would say, “l won't disappoint you girl” and hit you.
There was nobody to tell and we were too scared
anyway. | never reported any of this and | feel guilty
sometimes for others that | couldn’t. There was no
way out (we were even schooled there too) life was so
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narrow with nobody to turn to. | used to lie in bed, as
others did, crying for someone to love me or take me
away from there.

Former resident, children’s home, 1938-1956

The nuns, who were responsible for my care and my
brother’s care, beat my 5-year-old brother so severely
that he couldn’t go to school for a fortnight. | told
the police and my grandfather about it. | was told “I
deserved a smack every now and again” and that the

“nuns were good women”.

I showed my hands where | had received the strap
to my teacher, who told the headmistress. The
headmistress said “these girls have to be kept
under control”.

| told a priest about abuse and he said
“God bless you my child”.
Former resident, two children’s homes, 1954-1960

| could not think of anyone that I could relate any
problems to other than the [house parents] or to
the...superintendent. In any case, either of them were
to be avoided at all costs in our estimation. There was
no independent agency to talk to. If my former peers
were to be asked | am positive they would agree. We
lived in an atmosphere that as bastards and misfits we
were in a different league with [house parents] and
the [children’s home] management. We felt somehow
subservient and huddled together and of course we
were always too timid to approach anyone else about
our concerns. We were never encouraged to talk
about our feelings, or about ambitions or what we
would like to do after our departure. That we
supposed, was all part of growing up and we would
have to deal with it in our own miraculous ways
when we were edged into the mainstream of society
upon discharge.

Former resident, children’s home, 1944-1959

Were you aware of adults visiting from outside

the residential home where you lived?

If so, did you know who they were?

Were you able to talk to them?

If so, were you able to talk to them in private?
If you spoke to them about your concerns, what
response did you get?

I would watch children on the first Saturday of the
month have a visit from family members. The phone
would ring telling which child was to go to the
central hall for a visit.

Former resident, children’s home, 1944-1960

I don’t remember seeing a doctor — maybe once. We
got a dose of Epsom salts no matter what. A dentist
pulled my teeth. | was sent to the sick bay with the
flu. The nun in charge told me to get up and | fainted.
I was sent to school but sent home again by the
teacher. | was isolated in the sick bay and had no
personal contact.

Former resident, two children’s homes, 1954-1960

Nobody came to visit in 16 years apart from one
incident | mentioned above with the house auntie
who left and | wasn’t one of the ones spoken to by
the two men who came to [the children’s home].
Former resident, children’s home, 1938-1956

The only adults that | recall who visited me were
the two [aunties that is, children’s home visitors].
| entered the children’s home when | was three
months old. | had no idea who brought me to
the [children’s home] until | received a letter in
1972, thirteen years after discharge?s.

Former resident, children’s home, 1944-1959

Did you have contact with adults when you spent

3 This former resident learned that he was born to his mother during the war when her husband was away. When her husband returned, this
former resident was placed in the children's home. Originally the former resident was given a modified birth certificate and then, in 1972, he
was sent his original birth certificate. This doesn't show his correct father's name, but the name of his mother's husband. This former resident
was told in 1972 that there was no information about whether his parents were alive, or not, or whether he had any relatives.



time away from the residential home?

If so, who did you have contact with?

Were you able to talk to them?

If so, were you able to talk to them in private?
If you spoke to them about your concerns, what
response did you get?

I was 10 years old when | saw my first visitor (my heart
jumped!). | was introduced to a [Mrs. q] (possibly from
a church group) who lived at [x]. Sometimes she was
unable to come but always sent people to visit me on
the first of the month. There was a young boy named
[c]... who was also picked. Poor [c] one day he was not
allowed to go out because his house parent decided
to punish him. | never did find out why? | kept asking
my visitor but | only received silence. | do remember
that day and spending the visit sitting ... for hours not
moving an inch. | do remember looking back and
guessing that Mrs. [g] could not change their minds.
[c] was never chosen for a visit again.

I did tell [Mrs. q] how unhappy | was but she never
made any comments. | am certain this also distressed
her, however | felt that | was never heard. | still got a
visit and was on rare occasions allowed out on a visit
to Glasgow. However she seemed very distant. [Mrs. q]
did give me some sweets and presents at Christmas.
However, | was forced to hand them to the house
parent. Sometimes | never saw them again.
Unfortunately | did not keep in touch with [Mrs. q]
when | left the Homes.

Former resident, children’s home, 1944-1960

I never saw or was taken to see any person from the
local authority.
Former resident, two children’s homes, 1954-1960

The only time away | had was one year we went to
[town] for a holiday to a ...home, but we were kept
apart from other folk there. One of other house
mothers took us. If we were ‘good’ we got up to [city]
once a month when we were a bit older. | ‘rebelled’ a
bit at 15 so didn’t get out much. In all the years | was
there (1938-1956) | got out once a month when over
16, up to [city] 1pm to 9pm. 9/10 | never got out.
During all of the years there would be visiting for
others once a month. The ‘phone would go, names
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would be shouted to go and meet visitors but it never
happened for me. The children’s home provided no
comfort at these times. As children and young people
we were loyal to each other. We were made to feel
by some of the adults that it was a crime that we had
been born...

Former resident, children's home, 1938-1956

I was about twelve years old when [a children’s home
visitor] invited [another boy] and myself to spend a few
days with her at her home... We were never asked by
[her] or her family about our time at the [children’s home]
and we never spoke to them about things that happened
at the [children’s home]. We were simply overjoyed to
be away yet unfortunately, still too meek and ashamed
to tell what was happening to us... In retrospect |
think [the children’s home visitor] just wanted us to
have a nice time while we looked at what was in store
for us a world far away from the [children’s home].
Former resident, children’s home, 1944-1959

Did ‘inspectors’ or other adults from outside with
management responsibilities visit the residential
home where you lived?

If so, were you able to talk to them?

If so, were you able to talk to them in private?

If you spoke to them about your concerns, what
response did you get?

Yes we had inspections. Once we had a [special]
inspection. First [the visitors] listened to an account
of how the money was spent on the upkeep of the
home. Descriptions of the allocations for the buildings
food etc.... We were all expected to sit and listen to
this for hours not moving an inch.... The children had
to make an extra effort to make sure the home was
spotless for the visit. This was not a pleasant way to
spend our time. The visit was approximately 2 hours
with people coming and going while we kept in the
background.

Once | remember a visit of an inspector at school.
We were told to turn our pages to our best math
work. He walked around the class said nothing just
looking at our jotters.

Former resident, children’s home, 1944-1960
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Once, when two inspectors came to visit.
Former resident, children’s home, 1938-1956

I think there were inspections, maybe yearly. The
place was cleaned up, washed down including the
walls and ceilings before the inspector arrived. Former
resident, two children’s homes, 1954-1960

There was no evidence of anything of this kind
[inspection and monitoring system], no visits to the
[children’s home] by independent external agencies,
nor interviews with the children.

Former resident, children’s home, 1960s.

There was never any need for inspectors as all the
[buildings] were scrubbed and polished clean from
top to bottom 365 days a year in my time. 1944-1959.
If we were to have inspectors visit us, no doubt we
would be sitting with our arms folded in silence for
the duration.

Former resident, children’s home, 1944-1959

Did you know what ‘quality of care’ you could
expect to receive when you lived in your
residential home?

If so, how did you know?

As a child, what did you expect from those
persons responsible for your care?

No, but | knew that | was not valued.
Former resident, children’s home, 1944-1960

Nothing. When | lived in [the children’s home] | was
never allowed to be ill. If | was ill and unable to work
I was told I was ‘sciving” and made to feel like a
criminal. We were treated like animals... we got no
respect. For example, at puberty | had to knock on the
door and declare to the house mother if | had my
period and children who wet the bed had to do the
same thing. Sometimes teachers would be told that
we were in bed ill when in fact we were scrubbing
floors and unable to attend school in case the
teachers saw the result of the physical punishment
meted out by the house mother e.g. black eyes and/or

that you were emotionally upset by it.

The carers in [the children’s home] lived in relative
luxury e.g. eating poultry and eggs, whilst in all the
years | was there | never tasted chicken and the
children had to make do mostly with powered eggs.

You couldn't sit down and talk, confide 1 to 1 with
any staff member as that would have been seen as
condemnation of [the founder] and that could never
happen. | feel that the name of [the home] definitely
came before the welfare of the children. As a child |
felt like a commodity. It was all about money with
religion being rammed down your throat from 4 years
old. The only time talking was permitted was if it was
about religion in some way e.g. chanting bits of the
bible. We had no choice, we were just put there. We
had no existence, no quality of life. There was no love
and compassion.

What did | expect? | had nothing to compare it with
so | had no expectation except that | wished that
someone would take me away from it. | had wanted
to be a nurse but | never got that chance. When | left
[the children’s home] | was ‘put out to a family’ to do
their housework. It was an awful experience.

Former resident, children’s home, 1938-1956

If you had concerns as a child living in a
residential home, what options did you think you
had if you wanted an adult to help you?

I had No Options! We knew no adults who we could
trust or who would help us. We were taught to pray
and that didn’t work. | often thought of running
away. Maybe | could knock on a strangers door. Surely
they would feed me and give me a bed.

I knew deep down that this was impossible because
children who ran away were brought back and
beaten by...

Former resident, children’s home, 1944-1960



It was hard to seek help even from the few outsiders
you did come into contact with e.g. doctor. You just
didn’t trust anybody. The doctor came once a year and
sometimes there would be marks on you from
punishment which he must have seen - but he said
and did nothing about them. People from the outside
made assumptions about why you were upset e.g.
‘maybe you just didn’t like your job’ as in my case at
one point, instead of trying to find out what was
really troubling me.

Former resident, children’s home, 1938-1956

The lines of reporting and communication appeared
to deliberately obscure and threats of severe
punishment were used by some carers to deter
children from making complaints... There was no
evidence that management, abusers and the system
were accountable to anyone. They were skilful in
concealing or suppressing incidents of malpractice,
complaints of cruelty and reports of abuse.

Former resident, children’s home, 1960s.

By being silent it was our life-blood, our way of
grasping anything just to be able to live. Saying
anything to anyone of the cruelty’s that happened on
a daily basis might jeopardise the only home that we
ever had. To speak of abuse or beatings to anyone
would be the betrayal of a false loyalty we had to the
[house parents] and the [children’s home] that we
inherently just had to accept. The consequences
included beatings and/or threats of eviction from the
[children’s home] to Borstal. This was a choice that
would be offered constantly to remind us just how
grateful we should be to be part of the [children’s
home] under the administration of the [house
parents]...

Former resident, children’s home, 1944-1959

What would you recommend for children living
in residential homes who want to express
their unhappiness about something important
to them?

This is a very difficult question. If the child has no one
to turn to. The system has failed the child.
Former resident, children’s home, 1944-1960
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They must have contact with the outside world as we
didn’t and look what happened. There must be
someone to build a trusting relationship with who
isn't part of the place they live. Children must have
this opportunity. Children need to feel confident and
not fear that they can tell someone who will help
them if things aren’t right for them or they aren’t
being cared for properly. To hold back fear is a
terrible thing — allowing the person doing wrong to
get away with it, and having to watch them.

To protect children we need to somehow look at the
inside of people, not the outside, not allow them to
build up falseness unchallenged.

Got to look deeper — it can be hard for a child but if
he/she builds up trust with an adult and that can be
maintained this builds confidence. This shouldn’t be
broken as then the child can go into a corner again,
as trust is taken away from him/her.

Never tell a child nobody wants them and/or deny
them information about their family. Children need
love and compassion not the dreaded emptiness that
I have experienced.

Former resident, children’s home, 1938-1956

One older former resident contacting the review
summarised his response in a paragraph. He stated
that his ‘...generation was brought up using entirely
different methods than the generations of the sixties
and seventies. We did not have at our disposal any
social agencies to help us. We had not such thing as
public services such as a police station to go to if
needed. [The children’s home] has it's own internal
security called the strap. No other agencies were
visible at any time in my fifteen years at [the
children’s home]. No one ever came to interview

me or to ask if | needed any help’.
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How childhood experiences have affected former
residents’ lives

Former residents described their poor sense of identity
and feelings of not belonging, which they attribute to
their experiences in children’s residential
establishments’4. They expressed feelings of isolation,
guilt, shame, despair, lack of trust and stigmatisation.
They reported dysfunctional inter-personal and family
relationships, suicide attempts, high death rates, and
alcohol and drug abuse. According to former residents
they experience feelings of betrayal, resistance to and
non-acceptance of authority.

Many residents talked about the poor education they
received and its life-long impact. Several managed to
further their education in later years, with some
winning national awards for their work and gaining
employment as university professors. Others say they
managed to raise healthy children, build strong,
loving family relationships and to lead a productive,
satisfying life despite their unhappy childhood
experiences.

Many former residents, despite many unhappy
childhood experiences, can also remember times in
their earlier lives when they had happy or joyful
moments. Former residents spoke about individuals
who were kind to them, about special excursions they
said were fun and about times playing with other
children that made their lives manageable. Some
recall brutal experiences in one children’s home and
caring experiences in another.

What former residents want

Former residents indicated that they have different

and varying needs although there are some common

elements to all. Some or all former residents indicated

they would like:

m A survivors’ conference to discuss funding
distribution for support services

m Direct apologies from the organisations or local
authorities with responsibility for them as children

The establishment of a historical account

m Support and advocacy services for survivors of
childhood abuse

m Support and advocacy services, including
educational and training opportunities, for all
former residents who may require such services

Right of access to records
Accountability by those responsible for the

residential establishments where they resided

Proper vetting, listing and reporting procedures

for employees

m Effective training, monitoring and investigation
procedures for employees

® An independent complaints reporting system
for children

® A judicial inquiry

m The removal of the time-bar established by the
1964 law on limitation

m Making certain that the law is applied to ensure
due legal process

m Legal amendments to eliminate the possibility of

reductions in sentences due to technical loopholes

One individual who lived in a children’s residential
establishment in the 1970s, for example, told the
review that she requires counselling services arising
from abuse she experienced in a children’s home. This
person stated that her experiences as a witness at a
criminal trial, resulting in the criminal convictions of
adults who abused children in children’s homes, had
also contributed to her additional support needs.

Part 3. Former residents:
key legal themes 1950-1995

This section summarises the main legal provisions
affecting former residents living in children’s
residential establishments. Arising from questions
former residents asked during their contact with the
review, it is written from the perspective of former
residents and intended as an aid to understanding the
legal framework1s.

* This is based on information from survivors who spoke to the review and by a submission made by a former resident.

> See regulatory framework in Chapter 2



Why and where were we placed in children’s
residential establishments?

The law shows you may have been placed for various
reasons. For long-term care, juvenile courts and, after
1968 the children’s hearing system, had the power to
order alternative care for you if you were seen as
being in need of “care and protection”16.

In the early years, if you had an offence committed
against you under the Children and Young Persons
(Scotland) Act 1937, namely assault, ill treatment,
neglect or abandonment, then the 1937 Act could
provide for your removal to a “place of safety” —
which could include a remand home, poor house,
police station, and hospital.

You may have been placed in a children’s home.
Whether an offence was committed against you or
not, the Children Act 1948 (then later in the Social
Work (Scotland) Act 1968 and Children (Scotland) Act
1995) provided that if you were orphaned or
deserted, or your parents or guardian couldn’t
provide you with proper accommodation or care for
you adequately, then the local authority had a duty
to receive you into care in the interests of your
welfare'’. The authority could either provide
accommodation itself, or make arrangements to
board you out, place you in another local authority
home, or in a voluntary home's.

Chapter 6: Former residents’ experiences

Before 1968, you may been placed in an approved
school, intended to provide residential education and
training for children and young people aged 16 years
and under. You might have been an offender, ordered
there by a court’ or transferred by the Secretary of
State20. Or, the authorities may have considered you
“in need of care and protection”2. After 1968,
approved schools became known as “List D schools”
and were phased out over a period of time under the
terms of the Social Work (Scotland) Act 1968.

Before 1968, if you had mental health problems, then
your parent or guardian, and the school board or
parish council — with the consent of your parent or
guardian - could arrange for you to be transferred
to a relevant institution under the legislation22.
These placements might have included mental health
institutions, special schools and homes for children
with disabilities. The local education authority had
to decide whether you were in need of “special
educational treatment”, and, if so, could provide

for that education in a special school. If you suffered
from a disability and needed care and attention,

the local authority could place you in residential
accommodation under either the 1937 Act or the
National Assistance Act 1948, later dealt with under
the Social Work (Scotland) Act 1968.

You may have been placed in a remand home under
the 1937 Act?3. As a juvenile offender, you may have
been placed in what you knew as a Borstal institution
in the years before 1968.

a

Children and young people came under this definition if they had no parent or guardian, if the parent or guardian was "unfit", if they were

falling into bad associations, being exposed to moral danger or beyond control: Section 65 of the Children and Young Persons (Scotland) Act

1937, repealed by Schedule 9 of the Social Work (Scotland) Act 1968 .49
The Children Act 1948, s1. Later repealed by the Social Work (Scotland) Act 1968, and replaced by s15(1), in turn later repealed by Sch 5 of the

Children (Scotland) Act 1995

E3

3

8

1995
ibid s65.

R

The Children Act 1948, ss13 and 15, as amended by the Social Work (Scotland) Act 1968
The Children and Young Persons (Scotland) Act 1937, s61. Repealed by the Social Work (Scotland) Act 1968, Schedule 9
ibid s62, as amended by the Criminal Justice (Scotland) Act 1949, the Social Work (Scotland) Act 1968, and the Criminal Procedure (Scotland) Act

For example, various provisions contained in The Mental Deficiency and Lunacy (Scotland) Act 1913, the Mental Deficiency (Scotland) Act 1940,

and the Mental Health (Scotland) Act 1960. For later provisions see The Mental Health (Scotland) Act 1984

The Children and Young Persons (Scotland) Act 1937, s81(3). Replaced and repealed by the Social Work (Scotland) Act 1968, Sch 9
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Who had guardianship responsibilities for us?

In the early years, your parents or family members
may have placed you in a children’s residential
establishment. Beginning with the 1937 Act, however,
the local authority could assume guardianship
responsibilities for you under the legislation?4,
depending upon the circumstances and what was
considered to be your best interests. This usually
happened if you had no living parent or guardian,
or where your parent or guardian couldn’t adequately
care for you. The local authorities had to take steps
in your care “as would be required of a parent”25.

But if you were placed in an approved school or
residential establishment not managed by a local
authority, the legislation stated that the managers
could assume all rights and powers that normally
belonged to parents by law?2é.

Were we allowed contact with family
and friends?

If you were placed in an approved school, under the
1937 Act you were entitled to receive letters and visits
from your parents, relatives, guardians or friends
(although such a “privilege” could be suspended as

a form of discipline)?7. This entitlement in later law
required you to be actively encouraged to write to
your parents at least once a week?8. Every letter to
or from you could be read by staff under the
Headmaster’s authority. Those letters could be
withheld (although the facts and circumstances of

letters withheld had to be noted in the log book,
and the letter kept for at least a year)?°. However,
any letter to a manager, or to the Secretary of State
or any of his officers or departments, could not

be withheld3o.

If you were placed in a children’s home run by a local
authority, the law also entitled you to parental and
guardian visits3'. If a voluntary organisation managed
your children’s home, you could still receive visits. The
law required managers to give the Secretary of State
information about the facilities provided for

parents and guardians to visit and communicate

with children32,

If you were placed in a remand home, the law stated
that “reasonable facilities” should be given for you to
receive visits from your relatives or guardians and
friends, and to send or receive letters33.

Apart from family and friends, what
independent visits should | have had?

Inspectors:

If you were in an approved school, the Scottish
Education Department was responsible for reviewing
your progress through an inspector34. Under the 1937
Act, your approved school had to be open at all times
for inspection by His Majesty’s Inspector of Schools or
of any appointed officer. Inspectors could examine
your school records and record any observations in
the log books35. Later, in 1961 law, inspectors had the
power to interview you, as well as the staff at your
approved school if they wisheds3e.

# |nitially The Children and Young Person (Scotland) 1937, s79, and The Children Act 1948, s3; and later the Social Work (Scotland) Act 1968, the

Children Act 1975, and the Children (Scotland) 1995
» The Mental Health (Scotland) Act 1960, s10

% For approved schools specifically see The Children and Young Persons (Scotland) Act 1937, Sch 2 paragraph 12(1). This extended to being under
a duty to provide for your clothing, maintenance and education while in care: paragraph 12(2)

7751 1933/1006 paragraph 19

% S| 1961/2243 paragraph 35. Postage stamps were to be provided free for this, once a week, by the managers. See later SI 1987/2233

» jbid
* jbid

3 The Administration of Children's Homes (Scotland) Regulations 1959 SI 1959/834
32 S| 1959/834 paragraph 17. The Secretary of State could also give directions as to the provision of such facilities

* The Remand Home (Scotland) Rules 1946 S| 1946/693, paragraph 14

* The Children and Young Persons (Scotland) Act 1937, s106, and Sch 2 para 6(2); see later the Social Work (Scotland) Act 1968

* S1 1933/1006 paragraph 24
* SI 1961/2243 paragraph 48



If you were in a children’s home the Scottish
Education Department could inspect that home
as the law provided37.

If you were placed in a mental health institution,
the law generally required that inspectors or
commissioners visit you at least twice every year, and
inspect your welfare and the what arrangements
were in place to care for you and control yous3s.
These inspection requirements were replaced by
new provisions in 1960 allowing for the institution,
whether a private hospital or residential home, to be
inspected at “all reasonable times”39. The inspectors
were allowed to interview you in private if they
wished40. These provisions continued under new
mental health legislation introduced in 198441,

If you were placed in a home for the disabled, the law
stated that any person authorised by the Secretary of
State could enter the home and inspect it at any time42.
If you were placed in a remand home then the

home was subject to inspection at all times by

an inspector43.

Care authorities and managers:

The managers of an approved school were required
to visit the school to ensure that your “welfare,
development and rehabilitation” was satisfactory.
Initially, these visits could be periodic, but after
1961 had to be made every month44,

If you lived in a children’s home, the 1947 law
required a children’s officer to visit you within one
month of your placement in the establishment and at

Chapter 6: Former residents’ experiences

least once every six months45. The local authority was
also required to arrange for you to be visited by an
authority member at least once a year, and for a
report to be produced assessing your health, well-
being and behaviour, the progress of your education,
and any other matters relating to your welfare if
considered necessary46. These requirements continued
under new legal provisions introduced in 1959 (and
remaining until 1987). These placed a duty on the
authority that administered the home - for example
a local authority or voluntary organisation — to
arrange for the home to be visited every month by
an "authorised visitor” (usually a children’s officer)
who was to be satisfied that the home was being
conducted properly in securing your welfare.47
Finally, under new legislative provisions introduced
in 1987, the local authority had a duty to ensure
that your placement continued to be in your “best
interests”. The law required the local authority to
visit within one week of your placement, and at
least every three months after that4s.

If you lived in a mental health institution and the
local authority had parental rights, someone from
the authority had to visit you4® under provisions
introduced in 1960 and extending to 1984.

If you lived in a remand home, the law provided that
a local authority member should visit the home at
least every three months, with at least two visits a
year made without notice>0. You were also entitled
to visits from justices and magistrates of juvenile
courts from which cases were received by the
remand home5!.

N
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The Mental Deficiency and Lunacy (Scotland) Act 1913 524
The Mental Health (Scotland) Act 1960, s17

ibid s17(3)

The Mental Health (Scotland) Act 1984

The National Assistance Act 1948, s39(1)
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together with a note of such action

S| 1959/834 paragraph 2

S1 1987/2233 paragraph 23(a)

See the Mental Health (Scotland) Act 1960 and 1984

The Remand Home (Scotland) Rules 1946 SI 1946/693, paragraph 19
ibid
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See The Children Act 1948, s54, and The Children and Young Persons (Scotland) Act 1937, s106

The Children and Young Persons (Scotland) Act 1937 s82(3), as amended by the Criminal Justice (Scotland) Act 1949, and later incorporated into

ibid. Indeed, where a local authority took action on such a report, they were required to send a copy of the report to the Secretary of State
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Medical officers:

If you lived in an approved school, the law required

a medical officer to give you a thorough medical
examination when you were admitted to the school
and shortly before leaving it. While you were at the
approved school, the medical officer should have
examined you every three months and, under rules
introduced in 1961, he should also have visited the
school every week>2. You were also entitled to be seen
by a dentist initially once every year, increased to once
every six months after 196153.

If you lived in a children’s home the law said you had
to get a proper medical examination when you
arrived at and left the home. The medical officer was
required to visit the home regularly, and to examine
children at least once a year>4. Again, you were also
entitled to dental treatment5s.

If you were resident in a remand home, the rules
generally provided for a medical examination when
you arrived at and left the home. A doctor should
have been appointed to act as medical officer and
administer any necessary medical treatment. This
medical officer was to make regular visits to the
home and generally supervise your health5s.

What was to be done to ensure my welfare,
education, health and safety?

If you were placed in an approved school, managers
had a duty to provide for your clothing and
maintenance. The school premises need to be properly
maintained; this covered lighting, heating, ventilation,
cleanliness, sanitary arrangements and safety against
fire. After 1961 the law stated that you should have a

separate bed in a room with sufficient ventilation and
be given suitable clothing. You also had to be
supplied with a diet of “sufficient, varied, wholesome
and appetising food...adequate for the maintenance
of health”; the diet was to be decided by managers
after consulting with the headmaster and the medical
officer and approved by an inspector5’. A meal
couldn’t be withheld from you as a form of
punishments8. The relevant fire precautions also had
to be taken. Furthermore, the daily routine of the
school education was to be approved by the SED>9,
and the education itself was to be suitable in terms of
your age and aptitudeo.

If you were in a children’s home, the law also
provided that you had to be provided with a separate
bed in a room with enough ventilation and lighting,
and easy access to suitable toilets and washing
facilitiest'. Again, the relevant fire precautions were
to be taken. New rules in 1987 applied the legal
provisions on health and safety to all residential
establishmentsé2. Some children’s homes may have
also had an additional educational function. If so, the
school was to be run in line with the rules in the
various Education (Scotland) acts, providing for your
proper education.

If you were in a remand home, and of school age,
then arrangements were to be made for suitable
schoolroom instruction either on or off the premises®s.
If you were in a mental health institution or disabled
home then rules applied to provide you with
education in a special school. If you were unsuitable
for training or education in this kind of school, then
the local authority had to provide or find suitable
education for yous4.

3 ibid

S| 1959/834 paragraph 6, and later SI 1987/2233

ibid paragraph 7

The Remand Home (Scotland) Rules 1946 SI 1946/693, paragraph 9
Sl 1961/2243 paragraphs 18 and 19

ibid paragraph 19 (1)

SI1 1933/1006; SI 1961/2243; and later 1987/2233

SI11961/2243

SI 1959/834 paragraph 8
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S1 1933/1006; SI 1961/2243; and later The Social Work (Residential Establishments - Child Care) (Scotland) Regulations 1987 (1987/2233)

The Social Work (Residential Establishments - Child Care) (Scotland) Regulations 1987 (1987/2233)

See, for example, the Mental Health (Scotland) Act 1960, The National Assistance Act 1948 and the various Education (Scotland) acts



The law made certain types of acts criminal in all the
establishments described above. This was to protect
you against mistreatment, abuse, and child cruelty.
For example, anyone over the age of 16 could be
found guilty of an offence if he or she assaulted,
ill-treated, neglected or abandoned a childs>.
“Neglect” was defined as “[failing] to provide
adequate food, clothing, medical aid or lodging”.
Various sexual crimes applied throughout the years
of the review. These included homosexual acts,
indecent assault, shameless indecency, and lewd
and libidinous conductes.

What discipline and punishment was allowable?

If you lived in an approved school, then the
headmaster, headmistress or staff could punish you
in certain ways according to the seriousness of your
behaviour. To maintain discipline, you could be
deprived of “privileges or rewards”, “conduct marks,
recreation or freedom”, or “loss of rank”, for
example®’. You shouldn’t have been deprived of
recreation for more than one day at a time, and if
isolation was part of your punishment it was to be
for no longer than six hours in a suitable room with
regular visits from staffés. After 1961, you could be
denied home leave if you committed a serious
offence®®. However, any segregation for more than
24 hours, or more than two nights in a row, now
required written permission by one of the managers
and a report to the SED70.

Corporal punishment was permitted, although from
1933 only a leather strap could be used: the rules
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stated that a cane or any form of cuffing or striking
was forbidden?!. The punishment was also very
specific. For boys under 14, only two strokes on each
hand, or four strokes on the backside over trousers,
was permitted’2. Boys over 14 could be punished with
three strokes on each hand or six strokes on the
backside over trousers. For girls, only three strokes on
the hands were allowed on any one occasion’3. And if
you showed any signs of physical or mental weakness,
the medical officer’s consent was required before
corporal punishment was inflicted74. After 1961 an
adult witness was also required to be present if the
punishment wasn't carried out in front of a class in a
schoolroom?’s, and the Secretary of State’s permission
was required for some forms of punishment, including
corporal punishment’s.

If you were resident in a children’s home, similar rules
to approved schools applied. Any punishment
administered to you had to be recorded in a log book,
and, in general, any punishment for misconduct could
only take the form of a temporary loss of recreation
or privileges’’. Corporal punishment was allowed, but
only in "exceptional circumstances” and in line with
whatever rules the authority that administered the
home laid down about what type of punishment and
any limits to punishment’8. Again the medical officer
had to agree to any punishment of any child known
to have any physical or mental disability . In general,
corporal punishment was permitted until changes in
law under the Education (Scotland) Act 198080,

New rules introduced in 1987 gave managers the
power to make arrangements for your discipline and
control in line with a statement of functions and
objectives — that set out how the home was run - but
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The Children and Young Persons (Scotland) Act s12, later amended
Contained in the various statutes on sexual offences, and to some degree in the Children and Young Persons (Scotland) Act 1937

As a result of the decision in Campbell v Cosans (1982) 4 EHRR 293, subsequent amendments to the Act (see s40A) provided that the former

right of teachers to administer corporal punishment was no longer justified.
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this couldn’t include authorising corporal
punishment8!.

If you were resident in a remand home, rules for
discipline were similar. When punishment was
necessary, it had to take the form of a temporary loss
of recreation or privileges, reduction in food, or
separation from other inmates (but only if you were
over 12 and had a way of communicating with a
member of staff)82. Corporal punishment was allowed
if the previous punishments were ineffective, but
could only be administered to boys. Striking, cuffing
and shaking were forbidden, and only a strap could
be used and only then for no more than three strokes
on each hand or for no more than six strokes on the
bottom, over trousersss.

What powers and duties did the Secretary
of State have?

If you were resident in an approved school, the
Secretary of State had various powers and duties.
He or she could:

m withdraw your school’s certificate of approval, if
dissatisfied with the school’s condition or how it
was being runs4;

m order you to be discharged, transferred to another
school, or placed in the community on licencess;

m send you to an approved school if you were a
juvenile offender (for example detained in a
Borstal institution)ss;

B waive any provisions contained in the rules and
regulations as he saw fit87;

m consider the school’s premises and equipment,
number and grades of staff, and your education,
training and welfare; if he or she felt any of these
weren’t good enough, managers could be given
directions to achieve the proper standardss;

m regulate how your school was managed and
appoint new managersss;

m specify the number of pupils allowed in
your school?;
appoint inspectors to inspect your school®’; and

m call for the return of any records
considered necessary92.

The Secretary of State had to:

E review your progress in school%;

m authorise, after 1961, any punishment other than
a minor punishment; this meant that authorisation
was needed if you were to receive corporal
punishment?4;

m approve any part of your school that was to be
used as a special section for abnormal and unruly
pupils; any pupil that was to be transferred there
now had to have the Secretary of State’s
permission?s; and

m approve the instructions to be followed if a
fire broke out9.

If you were resident in a children’s home,

the Secretary of State could:

m make regulations about how local authorities
should carry out their functions and run the home,
and for securing your welfare in the home97;
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serve a notice on the local authority not to use a
property as a home if the property was unsuitable
or wasn't being run in line with the regulations®s;
give any instructions to managers if the
management, accommodation or your treatment
posed a danger to your welfare%;

consult on the people applying to take charge of
the home100;

require the local authority to order you to be
removed from the home if necessary’0'; and
appoint inspectors to inspect the home'02,

The Secretary of State had to:

Chapter 6: Former residents’ experiences

name of the person in charge, and the name of
any other government departments inspecting
the home'09,

If you were resident in a mental health institution,

the Secretary of State could:

m ask for special reports on inspections’o;

m after 1960, stipulate what registers and records
should be kept!!’;

m make regulations about the records kept, and
reports to be given, by residential homes about
who they took into care''2; and

m after 1984, be told about any concerns the Care

® require voluntary homes to be registered?03; Authority had about your care or treatment’13.

m receive notification of any action taken by a local
authority on a report by a visiting officer about The Secretary of State had to make sure (after 1960),
your health, well-being and behaviour, the through regular inspections, that private hospitals
progress of your education, or any other matter were being run properly'4.
concerning your welfare'04;

m receive any information he or she required about If you were resident in a home for disabled children,
your home’s accommodation and staffing the Secretary of State could appoint inspectors to
arrangements’05; inspect the home'5.

m be told if the person in charge of your home
changed19s; If you were resident in a remand home, the Secretary

m be told about any outbreak of fire in your home of State could appoint inspectors to inspect the
that meant you had to be removed from the home home'16. The Secretary of State also had to:
or the part of it affected by the fire07; m approve the home for the relevant purpose’'7;

m receive any information he or she required about m approve the appointment of the person taking
facilities for your parents and guardians to visit charge of the home178;
and communicate with you'%s; and m be told of your committal under the 1937 Act, and

m receive details of your home, including (if it was of any death, serious illness, infectious disease or
a voluntary home) its name and address, the accident that occurred in the home''9; and

® jbid s15(5)

* The Children and Young Persons (Scotland) Act 1937, s99. Repealed by 529(9) of the Children Act 1948
0 The Children Act 1948, s29(9)

" jbid s16

2 The Children and Young Persons (Scotland) Act 1937, s98 and s106
3 The Children Act 1948 s29(1)

04 S1 2146/1947

15 S| 1959/834 paragraph 3

% jbid paragraph 16

7 jbid paragraph 9(3)

% jbjd paragraph 17. The Secretary of State could also give directions as to the provision of such facilities
%S| 1952/1836

" The Mental Deficiency and Lunacy (Scotland) Act 1913, s24
""" The Mental Health (Scotland) Act 1960 s17

"2 The National Assistance Act 1948, s40

3 The Mental Health (Scotland) Act 1984, s3

" The National Assistance Act 1948, s40

s jbid s39

"8 The Children and Young Persons (Scotland) Act 1937, s82(3), as amended by the Criminal Justice (Scotland) Act 1949. Later repealed by the

Social Work (Scotland) Act 1968

"7 The Criminal Justice (Scotland) Act 1949, s51(1), applying s83 and s109 of the Children and Young Persons (Scotland) Act 1937
"8 The Criminal Justice (Scotland) Act 1949, s51(3)
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m be told every three months of corporal
punishments'20.

Also, after 1968, if you were resident in any
residential establishment within the terms of the
Social Work (Scotland) Act 1968 or the Children
(Scotland) Act 1995, the Secretary of State could:

® remove you from any establishment’27;

m make regulations covering your welfare and how
the establishment should be run2z;

B appoint inspectors to inspect the establishment’23;
require local authorities to review your case at
certain intervals and in certain ways'?4; and

m order an inquiry into, for example, the functions
of a local authority or voluntary organisation
under the 1968 Act, or the detention of a child
under the 1937 Act'25.

Other powers extended to approved, or List D,

schools. The Secretary of State could:

m withdraw approval for the school;

m change its classification;

m direct how managers should run the school; and
(for voluntary schools)

® appoint managers and change the constitution
of the managing body26,

If you were placed in secure accommodation in a
residential establishment, the Secretary of State
had to:
m approve the establishment that provided secure
accommodation'27; and
® have access to records about your placement
so these could be inspected’28.

Part 4. Conclusion

“By being silent it was our life-blood, our way of
grasping anything just to be able to live.”
(Former resident, children’s home, 1944-1959)

A major theme among former residents’ experiences,
as told to the review, is that they didn’t talk about
their abuse as children or, if they did, they weren’t
believed or they were punished. As children, they
learned to be silent about what they experienced as
grave injustices. Former residents say they often
expressed their unhappiness and fear through their
behaviours: by absconding, becoming ill, acting out,
crying, hiding and remaining silent.

According to Pinheiro, the history of violence against
children is a history of silence’29. The UN Study on
Violence against Children'30, which combined human
rights, public health and child protection perspectives,
included the views of children directly consulted
throughout the study. The study concluded that there
is a lack of knowledge and understanding about
violence against children. It urged member states to
fulfil their human rights obligations to protect
children from violence, which the study claimed
required a multi-faceted preventative approach.

It is apparent that hearing the experiences of survivors
of abuse can contribute to our understanding and our
knowledge about violence towards children,
particularly children who are among the most
vulnerable - children in state care. If there is one
overriding message from all that former residents
have said, it is that people who listen to, respect and
treat children with dignity make the positive
difference in children’s lives — not laws alone.

2 jbjd paragraph 17(b)
21 The Social Work (Scotland) Act 1968 s22

2 The Social Work (Scotland) Act 1968, s60 (1). Section 60 was amended by the National Health Service (Scotland) Act 1978, s109, Sch 16, para 29,
and the Health and Social Services and Social Security Adjudications Act 1983, s8(3). Repealed by the Regulation of Care (Scotland) Act 2001,

s80(1), Scha
2 The Social Work (Scotland) Act 1968, s67
2 The Children (Scotland) Act 1995

12 The Social Work (Scotland) Act 1968, s6A, as amended by the Children (Scotland) Act 1995, Sch 4, s15

% jbid Schedule 7
12751 1983/1912 paragraph 3
% jbid paragraph 16(2)

2 Paulo Sergio Pinheiro, Independent Expert for the United Nations Secretary General's Study on Violence against Children, see

http://www.violencestudy.org/r25
% See http://www.violencestudy.org/IMG/pdf/English-2-2.pdf
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Chapter 7

What more can be done?
Conclusions and
recommendations

This chapter is structured as follows:

My conclusions

m A strategy for achieving progress for looked after
and accommodated children and for former
residents

m My recommendations:
— For establishing a National Task Group for

looked after and accommodated children

— For meeting needs of former residents
— For records

My conclusions
The Regulatory Framework

Looking back over a long period of time poses
difficulties, not least the risk of imposing 21st century
perspectives on action in the past. There's a scarcity
of research material about children’s lives in Scotland
and about their experiences in residential child care.
Attitudes to children have changed gradually but only
in the last 10 years or so in Scotland has there been
full acknowledgement in law of children’s rights.

Attitudes to punishment have been inconsistent.
Although evidence indicates that abuse of children
was known about throughout the review period,
public awareness didn’t develop until the 1980s.

Throughout the period there was a lack of qualified
care staff, perhaps a symptom of the low status given
to residential child care.

The review has identified the laws that were in place
from 1950 to 1995 to ensure that residential schools

and children’s homes in Scotland were provided,
monitored and inspected. During that period, the
context in which residential child care services were
delivered changed constantly.

The regulatory framework didn’t provide adequately
for talking and listening to children and taking their
views into account until the end of the review period.
Before that, the laws governing residential schools
and children’s homes developed only slowly in
acknowledging children’s rights.

The laws in place during the first half of the review
period didn’t ensure that children’s residential care
services responded sufficiently to the needs of the
children requiring the services. It allowed some children
to be placed in residential establishments inappropriate
to their needs. Despite changes to the law in the late
1960s and 1970s which led to improvements, especially
in providing for children with special educational needs,
it was the end of the review period before the needs
of children being placed in residential establishments
were met appropriately.

The law responded slowly to growing awareness of
the abuse of children across the review period and to
strengthening the protection of children in residential
establishments and children’s homes. Corporal
punishment was permitted in residential establishments
into the 1980s despite concerns expressed for example
in SED meetings recorded in papers on file in NAS which
date from the 1960s. And the law did not require
inter-agency working to share information as an aid
to protecting children until after the review period.

Accountability for children’s welfare and safety were
weakened by the law's lack of insistence that children’s
residential care staff should be suitably qualified, by the
lack of a national vetting system for residential care
staff and by the lack of national care standards.
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Monitoring and inspection requirements were subject
to a considerable degree of interpretation across much
of the review period. In the absence of national standards
of care, consistency in the expectations and assessment
of quality and standards in residential schools and
children’s homes could not be assured.

Compliance, monitoring and inspection

The law specified in varying degrees of detail what
should be monitored and inspected in residential schools
and children’s homes to ensure the children’s welfare
and safety. Visits by various people, professional and
lay, and records were the main approaches for monitoring
and inspection mentioned in the legislation and some
visits were to take place at specified intervals. However,
the law did not provide for independence in monitoring
and inspection, nor did it require public accountability
for inspection until late in the1980s. As there were no
national standards for care, assessments of the welfare
and safety of the children by visitors and inspectors
could be inconsistent. And the vagueness of requirements
for children to have the opportunity to talk to visitors
could have limited the possibility of children expressing
concerns about their safety. Although there is evidence
in files in NAS of government inspectors talking to
children during their visits, the action taken was at the
inspectors’ initiative and may not have been seen by
the children as an opportunity for them to speak about
any concerns. The lack of requirement for co-operation
and sharing of information amongst professionals,
may have inhibited valuable exchanges and limited
the potential of the information for protecting children.

Identifying practice in monitoring and inspection has
proved very difficult. The search for information was
affected by people’s knowledge of what records existed,
where they were located and what they contained.
Furthermore the former inspectors | interviewed told
me that there was no policy to retain information about
practice in inspection because, as practice changed,
previous guidance papers were destroyed. Nor is there
a central archive of government inspection reports

for the period of the review.

Former residents have a key role in contributing

to our understanding of past residential child care.
The experiences of those | met reinforced my
understanding of the importance of listening to,
respecting and treating children with dignity. This

| recognise as being fundamentally important to all
children and all the more so to some of the most
vulnerable children in our society.

A strategy for
achieving progress

The lessons learned from this review are focused on

two distinct but inter-related groups in Scotland:

m children who are looked-after and accommodated
in residential establishments; and

m former residents.

Both groups have rights and needs and we must strive
to do what is best for them in 2007.

Looked-after and
accommodated children

The prime objective of the former residents who
contributed to the review is to do all they can to
ensure that children in residential establishments in
2007 don't experience the kind of abuse which they
endured and have survived. It is for those reasons
that an outcome of the review should focus on
looked-after and accommodated children in 2007.

Having investigated the regulatory provisions for
residential schools and children’s homes in the past,
it's clear to me that, despite extensive and complex
regulation, the requirements weren’t wholly effective
in ensuring children’s welfare and safety.

Twelve years on from 1995 new legislation and new
approaches to safeguarding children in residential
establishments are in place. Monitoring and inspection
have been developed to give greater attention to child
welfare and safety and the inspection processes have
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been developed to allow input by people from many
professions. In some respects you could say that
everything that was identified as needing to be done
in 1995 is now in place. And yet,are the same problems
are occurring? Do the same needs exist and are the
concerns that motivated government to legislate in
1995 still evident? And what of the arrangements for
children who are being looked after in other settings;
is their welfare and safety good enough?

Former residents

I'm acutely aware that former residents have a range
of needs resulting from their experience in residential
child care:

m Some need support services, including counselling.

m Many would like to have their experiences as a
child in a residential establishment heard and
recorded — a means of acknowledging and
believing what they need to tell.

m Almost all the former residents who contributed to
the review require easy access to records that may
contain information about their childhood.

m Above all, they want to be involved in discussions
and decisions about the services provided to meet
their needs, including their emotional needs.

The process of relating to and responding to former
residents needs to be respectful, empathetic and
constructive; for some, the experience to date has been
dismissive and abusive. Listening to them and believing
them is essential — after all that’s what so many of
them were denied as children in residential child care.

There is extensive experience in other countries of
responding to and meeting the needs of those who
have been abused when in children’s residential
establishments. There is much to learn from that
experience in planning the way forward in Scotland,
not least in finding ways of accommodating and meeting
needs that aren’t adversarial or disrespectful.

My recommendations

The lessons of this review point to the need for

a new drive to:

m strengthen the arrangements for the welfare and
safety of children in the care of the state

m meet identified needs of former residents for a
range of support services, including access to
records; and

®m improve provision and practice for children’s
residential services records

I've grouped my recommendations into three areas:

a) Current provision to ensure the welfare and safety
of looked-after and accommodated children

b) Former residents’ needs

¢) Records

a) Current provision to ensure the
welfare and safety of looked-after
and accommodated children

| have learned from a wide range of sources that the
needs identified in 1995 still exist.

| believe there is a need to:

m develop a culture in residential child care founded
on children’s rights;

m raise respect for children in the care of the state;
raise the status of residential childcare;
raise the status of those working in residential
childcare;

m evaluate the fitness for purpose of new policy, new
legislation, new structures, new ways of working
and new ways of monitoring and inspecting the
services provided for children in residential care
of all kinds; and

m keep the services provided to children, and practice
in these services, under continuous review.

1. I therefore recommend that a National Task Group
should be established with oversight of services
provided for looked-after and accommodated
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children. The Task Group should report to the
Education, Lifelong Learning and Culture
Committee of the Scottish Parliament.

The Task Group should be asked to:

i. audit annually the outcomes (those agreed
through the Government’s Vision for Children
and Young People) for looked-after and
accommodated children and report on
the findings;

ii. audit the recommendations of previous reviews
and inquiries to determine what action is
outstanding and why;

iii. review the adequacy and effectiveness of the
arrangements, including advocacy support, in
place for children who wish to complain about
the services they receive;

iv. monitor the progress in meeting the target of
a fully qualified complement of staff in residential
child care services, including the identification
of barriers to reaching this target, and ways of
overcoming them;

v. audit the quality and appropriateness of training
and development for those employed in
residential childcare;

vi. identify ways of making employment in
residential child care a desirable career option;

vii. identify and disseminate best practice in
recruitment and selection of staff in residential
child care;

viii.ensure that monitoring and inspection focus on
those aspects of provision and practice that will
help to keep children safe and enable them
to achieve their potential;

ix. monitor the extent to which self-evaluation is
becoming established practice in residential
schools and children’s homes;

x. identify the most effective ways, through
research and inspection findings and drawing
on Scottish and international experience, of
ensuring children’s welfare and safety in
residential establishments;

xi. review the quality and standards of
accommodation for residential establishments
and recommend improvements as necessary;

and
xii. make recommendations for research and
development.

b) Former residents’ needs

2. The government in partnership with local and
voluntary authorities should establish a centre,
based on an existing agency if appropriate, with
a role that might include:

m supporting former residents in accessing
advocacy, mediation and counselling services.

m conducting research into children’s residential
services, including oral histories;

B maintaining a resource centre with information
about historical children’s residential services in
general;

B maintaining a database of all past and present
children’s residential establishments in Scotland

m developing and maintaining an index for
locations where children’s residential services
records are held

¢) Records

The lessons of this review point to an urgent need

to take action to preserve historical records to ensure
that residents can get access to records and
information about their location.

3. The government should commission a review of
public records legislation which should lead to
new legislation being drafted to meet records and
information needs in Scotland. This should also
make certain that no legislation impedes people’s
lawful access to records. This review'’s objectives
should address the need for permanent
preservation of significant records held by private,
non-statutory agencies that provide publicly
funded services to children.

4. All local authorities and publicly funded
organisations with responsibility for past and
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present children’s services should undertake to

use the Section 61 Code of Practice on Records
Management issued on behalf of Scottish Ministers
and in consultation with the Scottish Information
Commissioner and the Keeper of the Records of
Scotland under the terms of the Freedom of
Information Scotland Act 2002°.

. Training in professional records management
practice and procedures should be available to
all organisations and local authorities providing
children’s services. This might be provided by NAS
or the Scottish Information Commissioner.

. The government should invite NAS to establish a
national records working group to address issues
specific to children’s historical

residential services records.

Appendix 4 of my report contains suggested
representation and terms of reference.

. Voluntary organisations, religious organisations
and local authorities, working in partnership,
should commission guidance to ensure that
their children’s residential services records

are adequately catalogued to make records
readily accessible.

. Record management practices should be evaluated
regularly where records associated with children’s
residential establishments are held, particularly
records associated with monitoring children’s
welfare and safety. | recommend that the Care
Commission should consider taking responsibility
for this.

1 See http://www.scotland.gov.uk/Resource/Doc/1066/0003775.pdf

157






A Final Observation






A Final Observation

Having conducted this review, | have come closer
to understanding why abuse was ‘allowed to happen’.

I am convinced that monitoring and inspection are
essential components in the framework of support and
assurance for the welfare and protection of children
in residential establishments. They can provide invaluable
insights into the effectiveness of provision and the
areas needing improvement, including the children’s
protection and sense of safety and they may contribute
to the identification of abuse and abusers.

Although more work is needed to research the

past and investigate practice, | believe that: the best
protection for children in residential establishments
comes from within:

m  within the child - through the development
of self-respect and confidence and from support
through advocacy

® within the staff — through on-going development
of their professional knowledge, understanding
and skills and their sense of being valued as
members of a team

®  within the establishment - through the
development of a culture based on the rights,
needs and welfare of the children, which promotes
open and constructive questioning of practice and
relationships and objective appraisal, reflective
practice and self — evaluation

A Final Observation

within the management - through support and
training in good governance; through promoting
and supporting self- evaluation and through
constructive responses to the findings of internal
and external evaluations including inspection

within the external providing authority — through
informed supervision and monitoring; through
support for the establishment informed by objective
needs analysis; through well focused and managed
record keeping and through engagement with the
institution in responding to evaluation from
whatever source

within the government — through good legislation,
good communication, clear guidance, resources for
training and development and effective monitoring
of outcomes — and, above all, through support in

raising the status of residential child care in society.
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1. Challenges in undertaking a review

There are major challenges in undertaking a review of social
policy trends and societal attitudes to children and young people
between 1950 and 1995. First and foremost, this is a long period
historically, starting from just after the end of the Second World
War and finishing shortly before the Labour government took
office in 1997 and at the point at which the Children (Scotland)
1995 Act came into force. A brief review therefore cannot do
justice to what changed and evolved during almost half a
century. It can merely highlight developments during this time,
emphasising, in retrospect, significant changes.

Such a long time span also requires at least some
acknowledgement of what existed before. By starting this review
in 1950, it is important to recognise the influence of social policy
and attitudes to children in a period stretching back to between
the two world wars and to the Victorian period. The importance
of this historical perspective cannot be underestimated. In the
same way that many of those working in child care and social
services today have experiences which stretch back through the
second half of the twentieth century, this was also the case for
those in the 1950s.

Analysing the experience of children in the past can also be
biased by a twenty first century perspective. Improvements in
child welfare may appear more insubstantial from a distance
than they did at the time. On the other hand, what may have
been perceived as a small shift in policy and practice in the past
can signal a fundamental change in approach in retrospect.

Finally, there is not a great deal of research which has taken an
overarching view of this period in Scotland (Murphy, 1992). There
is also, more generally, a paucity of empirical research which has
examined the experience of children. This, in turn, impacts on
what can be concluded from the information that is available.

2. Methodology

The review touches on significant trends and major changes
during the period 1950 to 1995. It has drawn on academic
literature, constrained by time and resources from exploring
historical accounts or other non academic documents such as
central and local government documents which would have
added further detail and perspectives.

As there is a very substantial literature that could be explored,
this review has focused on a discrete numbers of texts relating
to Scotland, the work of social historians, social work, social policy
and research which has considered children and childhood.
However, this could have been extended to other areas to
provide rich sources of additional information. This paper is not
an extensive literature review but aims to provide contextual
background on the period of the Review.

The focus of this review is Scotland but it is impossible to look at
this period without making reference to what happened in the
UK generally during this period. Additionally, there are a limited
number of academic texts on Scotland and some of the influences
during this period were applicable to the whole of the UK.

3. Understanding children’s lives

Understanding attitudes to children and childhood over period
of time is a complex task (Frost and Stein, 1989; Hendrick, 2003;
Hill et al, 1991). A number of particular factors make this
particularly difficult.

Firstly, children’s situation cannot be considered in isolation from
adults, the state and social trends (Foley, 2001). The complexity
of ‘social, economic, political, biological and ideological factors’
must be taken into account in children’s welfare (Frost and Stein,
1989, p17). Focusing on improving the practice of those who are
directly professionally involved in children in child care is too
narrow. Influences on child welfare are therefore diverse and
extensive and should not be limited to policies and trends which
are solely related to children.

It is hard to define how children are regarded at any point in
history. There are few texts which examine the history of
children’s lives. Sources of material which explored past ideas
about children and childhood were not common until recently.
In addition, children’s lives are not all the same and there is no
one single understanding of childhood (Hendrick, 2003).
Children’s experiences are influenced by their history, gender,
class and culture (Frost and Stein, 1989). The evidence from the
past is often insubstantial and indirect and those who try to
interpret the past can be selective in drawing on evidence to
validate their position (Hill et al, 1991). Children’s perspectives
were rarely sought until more recently (Abrams, 1998; Hendrick,
2003; Hill and Tisdall, 1997).
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In spite of the challenges of defining attitudes to children and
childhood, the position of children did change during this period
(Hendrick, 2003). Shifts in understanding of children and
childhood were, however, caught between opposing perspectives
which saw children as both innocent and as threats
(Cunningham, 2006). Frost and Stein(1989) highlight that
children were the object of the ‘good intentions’ of society but
also were an ‘oppressed minority’ who did not have a voice and
were subject to abuse.

4. Scotland’s experience

This review focuses on Scotland but also draws on commentary
on social policy and child welfare changes in the UK during this
period. It is important, therefore, to consider what policies,
practices and experiences were similar and where they differed.

Abrams (1998) states that what happened in Scotland in child
welfare mirrored that of the rest of the UK, although there was
something distinct about Scotland’s unique urban and industrial
experience. The pattern of religious affiliation and Scotland’s
education and legal system had a bearing on how children were
protected. Murphy (1992) suggests that Scottish attitudes were
strongly affected by three main influences; Scotland being a poor
country, the dominance of a strong Calvinist religious tradition
and an education influenced by both factors. In their study of
the war time evacuation in Scotland, Stewart and Welshman
(2006) describe how the Scottish experience of evacuation and
the condition of children was understood through a structural
explanation of poverty and social conditions rather than by
blaming the behaviour of individuals.

The experience of Scotland in the Second World War influenced
the work of the Clyde Committee which in turn impacted on
Scottish child welfare and education policies (Stewart and
Welshman, 2006). Murray and Hill (1991) state that although
there were areas of common concern between Scotland and the
rest of Britain, differences in the implementation of policies
could lead to different outcomes.

Similar policies existed in Scotland, England and Wales until the
early 1960s when different approaches to juvenile justice evolved
and new organisational structures were put in place (Murphy,
1992). Murray and Hill (1991) describe four main trends in
welfare in the period up to 1960 which reflect these similarities
in policy. These were; linking juvenile offending to child welfare;
the increasing role of the state in child protection; more focus on
the use of foster care rather than residential care and greater
attention to professionalisation and the co-ordination of services.

The picture that emerges is therefore of Scotland, England and
Wales confronting similar problems and social trends but
adapting policy and practice responses to meet particular cultural
and structural differences.

5. Post war Britain

The Second World War was a period of great disruption for
families in Britain. Following the war, there was a new sense of
optimism and a desire to rebuild Britain social and economically
(Lockyer and Stone, 1998). A burst of activity established the
foundations for the welfare state with key pieces of legislation
introduced in the immediate aftermath of the war: the 1944
Education Act, the 1945 Family Allowances Act, the National
Health Service Act 1946, 1946 National Insurance Act and the

1948 National Assistance Act. The period was regarded as a
watershed in British social policy with the Second World War
stimulating a raft of welfare reforms and an interest in child care
(Murphy, 1992; Holman, 1998).

As part of the process of rebuilding Britain, there was a strong
focus on families and children (Cunningham, 2006, Heywood,
1959) with children regarded as an investment in the future
(Abrams, 1998). This was demonstrated by the government’s
commitment to families through services for children in health
and welfare (Foley, 2001) along with access to education and a
range of work opportunities (Abrams, 1998). New collectivist
ideas about welfare influenced childcare so that there was a
wider concept of state responsibility than in the past with a
move by government to have a greater involvement in families
(Fox Harding, 1997).

6. Child welfare in 1945

The experience of the war was not the only factor that
contributed to the new approach to child welfare. In the period
up to the end of the war, there was a view that there needed to
be significant changes in the way that services were provided.

The origins of the child welfare systems in 1945 stretched back to
the beginning of the Poor Law in the first half of the nineteenth
century. The 1908 Children Act was the first significant piece of
child centred legislation of the twentieth century and separated
the treatment of children who broke the law from adults
(Murray and Hill, 1991). Juvenile courts were established in the
1930s which had a stronger focus on the welfare of the child.

The principles of the Poor Law remained intact up to the end of
the war with child welfare and child protection responsibilities
split between the Poor Law and voluntary organisations (Murray
and Hill, 1991). Abrams (1998) views the contribution of the Poor
Law and the philanthropic work of the late nineteenth century
as providing a firm basis for child welfare which was adapted to
meet Scotland’s poverty and cultural diversity. However, Holman
(1988) states that the central focus of the Poor Law was not on
the well being of individual children but aimed to deter
dependence.

By the end of the war there were improvements in the
previously poor health and well being of Scotland’s children.
The death rate of children under one had dropped to 40 in 1000
by 1950, down from 77 before the Second World War and 100
before the First World War (Smout, 1987). There still remained
major inequalities in society focused around housing, class and
where people lived. Since the 1890s, there had been significant
developments in early years education, but this was not the case
in Scotland where there was not the same commitment to a child
centred education. Instead an authoritarian culture remained
predominant in the period prior to 1950 (Smout, 1987). In 1945
the school leaving age was raised to 15 years. The extended
period that children spent in school was regarded as significant
in changing attitudes with children no longer seen to have
economic value due to their earning power (Foley, 2001;
Cunningham, 2005).

There were a number of events during and immediately after
the Second World War which gave additional momentum to the
establishment of the 1948 Children Act. The experience of the
whole population during the war and in particular the experience
of evacuation had had a major impact on politicians, campaigners

" Most literature refers to Britain rather than the UK in this period
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and the public (Cunningham, 2006; Heywood, 2001). The report,
'Our Scottish Towns: Evacuation and the Social Future in Scotland’,
produced by the Scottish Women’s Group on Public Welfare (1944),
the Scottish equivalent of the English ‘Our Towns’ report
(Women'’s Group on Public Welfare, 1943), called for the greater
prominence of the family in the rebuilding of the country and
asserted the importance of the child guidance movement, nursery
schools and closer co operation between home and school.

Concerns about the position of children who were looked after
in institutional care had been prominently highlighted by a
campaigner for children’s welfare, Lady Allen, in 1944 and by
the death in foster care of a young boy, Dennis O’Neill. The
combination of these events led to the establishment of first the
Monckton Inquiry in England, and then the Curtis Committee in
England and the Clyde Committee in Scotland which conducted
parallel inquiries into the situation of homeless children.

7. 1948 Children Act

The new 1948 Children Act was a response to the poor quality

of care revealed by the Clyde Report (1946) and the Curtis Report
(1946). The ‘best interests’ principle was enshrined in the act and
indicated a move towards a much more child centred approach
with welfare of the child regarded as central (Stewart, 2001; Ball,
1998). Children in care were to be treated as individuals, Packman
(1981) states, rather than as a ‘category’ of young people. The
intention was that that they were to have access to the same
facilities as other children with provision no longer set at a minimal
level. The influence of the new psychological understandings of
children was evident with the importance of children’s growth
and development reflected in the act (Hendrick, 1997).

The 1948 Children Act was regarded as a major step forward for
child welfare, paving the way for services through the 1950s and
1960s (Ball, 1998). Although it is generally regarded as an act
which gave rise to significant reform, some commentators have
questioned whether the act did actually signify a radical period
in child welfare. Murphy (1992) states that there was not the
same call for post war reform of child care in Scotland as in
England and Wales with interest in better family services limited
to a small group of professionals and politicians. In addition, the
act did not support preventative work with the family. On the
other hand, it set the scene for child welfare in Britain up to

the early 1970s (Stevenson, 1999).

The Act, which applied in most provisions to Scotland as well as
England and Wales, established Children’s Committees. Murphy
(1992) states that the act was not as fully implemented in Scotland
as in England, with only four authorities and two counties
meeting the Curtis figure of 400 children which was envisaged

as being necessary to justify a children’s officer. A part time and
piecemeal approach to children’s services was therefore adopted.
Even where children’s officers were appointed, this was sometimes
seriously inadequate with the poor development of the structure
affecting the service throughout the 1950s. Scotland did not take
the opportunity to develop a new professionalism amongst those
working with children (Murphy, 1992). Although the Clyde
report and the act sought to tighten up the practice of boarding
out, there was no attempt to look at the system from the child’s
point of view (Abrams, 1998).

8. New understandings of children

The two decades preceding the war saw a major growth in
pioneering psychological research and practice which informed
new understandings of children. These were instrumental in
bringing about changes in the ways that children were perceived
by adult professionals.

These developments had manifested themselves in a number
of ways. Child psychology had begun to influence concepts of
childhood and understanding of children’s lives through, for
example, the work of Cyril Burt on individual differences and
Susan Isaacs on child development (Hendrick, 1997).

The new psychological understandings of children were given
additional impetus by the establishment of the network of child
guidance clinics. These had been set up across England, Scotland
and Wales from the 1920s onwards with 13 clinics in place in
Scotland prior to the war (Stewart, 2006). The child guidance
clinics in Scotland, like the influential Tavistock Clinic in London,
were underpinned by psychiatry and medicalised approaches to
child mental health and well being. In Scotland, the influence
of psychiatry in the child guidance clinics was balanced by its
alliance with educational psychology which became stronger
after the Second World War (Stewart, 2006). The clinics in
Scotland were, according to Stewart (2001), the most significant
influence on attitudes to children between the two world wars.

The child guidance clinics emphasised the importance of childhood
in the inter-war period which, along with new psychological and
medical understandings of children and childhood, meant that
there was a greater depth of understanding of children and
childhood than at any other time previously (Hendrick, 2003).

In spite of this, there was little knowledge or understanding

of abuse as a social problem in the early part of the twentieth
century (Parton, 1979).

The work that had begun between 1920 and the late 1940s by
Burt, Isaacs and others was developed in the 1950s and 1960s

by sociologists, psychologists and psychiatrists, contributing to

a greater awareness of children’s well being and mental health
(Hendrick, 1997). This work was influential in child care as well
as coming to the attention of the wider public. However, Abrams
(1998) indicates that it took until the 1960s for child welfare
services to complete a fundamental ideological shift with a
greater emphasis on the child’s mind.

The contribution of these theories to child welfare was particularly
strong in the work of bonding and attachment, drawing on the
work of Bowlby (Stevenson, 1998). Where children were removed
from home, Bowlby believed that a delay in returning them to their
own homes could lead to the permanent separation of parents and
children (Bowlby, 1953). He emphasised the importance of training
for those working in family and child welfare and the proper care
of children who were deprived of a normal home life (Bowlby,
1953). Psychology was the discipline that was used most widely
for working with young people who were seen to be delinquent
(Murray, 1992). Stevenson (1998), however, in more recent reflections
on the influence on social workers of Bowlby and psychoanalysts
such as Winnicott in the period from 1948 to 1970, states that
skills from this discipline did not percolate through to the wider
group of child care social workers. The predominance of
psychological approaches also meant that children were seen as
immature, requiring interventions which allowed them to grow
into mature and competent adults (Heywood, 2001).
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New understandings of children therefore made a substantial
contribution to child welfare in the 1950s and 1960s, influencing
the professional practice of those working with children
although there is some question about how much this influenced
professionals across the board.

9. Families and parenting

The work of psychologists and behaviourists from the 1920s
onwards added to a greater knowledge of the developmental
needs of children within the context of parenting. New notions
of family rearing were more common in this period but, as
Cunningham (2006) states, there was a tension between those
who taught the principles of control and others who wanted
parents to be aware of their children’s feelings.

Family practices of parenting and discipline evolved during the
1950s and 1960s. Newson and Newson'’s well known work in the
1960s considered parenting practices (1965). They found that
material changes of living compared with earlier generations had
had an impact on families and that there was a move away from
strict discipline practices with parents and children able to
communicate much more easily.

In the post war period, the relationship between the state and
the family was based on the ideal of a small nuclear family
(Parton, 1985). The state took on more responsibilities for
individual and family needs across areas of health, education and
income. The notion of the ‘problem family’ who did not fit into
the norms of good parenting became more popular after the
Second World War (Hendrick, 2003; Welshman, 1999). This in
turn had an impact on professionals work with disadvantaged
families.

In the 1930s, experts in child care had come to the view that
corporal punishment was more likely to do more harm than
good (Cunningham, 2006). However, physical punishment was
still prevalent in the period after the war with a widely held view
that corporal punishment was necessary for the rearing of
children. Murphy (1992) highlights that discipline in the home
and in schools was frequently harsh and generally supported by
society. Lockyer and Stone (1998), in their discussion of the
Kilbrandon report and the development of the Children’s
Hearing System, indicate that discipline in schools was strict with
corporal punishment accepted and widely used in Scotland.

Corporal punishment continued to be used in Scottish schools
and was not banned until 1986 following a ruling of the
European Court. Newson and Newson'’s 1960s study showed that
95% of parents hit children and 80% thought that they had the
right to do so (1965). This study was repeated in the 1980s and it
was found that this figure had dropped to 81% of parents
hitting children with half thinking that they should not hit
children (Newson and Newson, 1989). Families were using
physical punishment to discipline their children but more parents
were unhappy about this practice.

Physical punishment of children by adults was therefore a
continuous backdrop during this period but its use diminished
over the decades. Public, legal and political debate about
whether parents should hit their children began to explore the
possibility of legislative change in the latter part of this period.
At the beginning of the 1990s, the Scottish Law Commission’s
Report on Family Law (1992), which informed the development
of the Children (Scotland) Act, made a number of

recommendations on physical punishment which were not
taken forward in the Act. The law on physical punishment was
amended in the Criminal Justice (Scotland) Act 2003, although
the hitting of children by adults was not outlawed by statute.

Parenting practices evolved during this period with more
attention paid to the needs and wants of children, influenced by
child rearing experts. Children were listened to more. The term
‘problem family’ was used to define those who did not meet
societal norms of parenting. Physical punishment as a method

of discipline was used less by parents and was banned in schools.

10. Reform in the 1960s: Kilbrandon and the
Social Work (Scotland) Act 1968

During the 1950s, there was a realisation that child welfare was
more complex than had been anticipated with the needs of the
‘problem family’ given higher profile and a rise in juvenile
offending (Hendrick, 2003). Prior to social work reform, there
were different groups working across child welfare in Scotland
(Lockyer and Stone, 1998). These included volunteers in hospitals,
a small number of psychiatric social workers, probation officers,
welfare officers and a patchwork network of children’s officers.
There was little integration among these services. Titmuss (1967),
writing on welfare in Britain, highlighted that the skills of
trained social workers were fragmented and that there needed
to be a move to integrated social services.

In response to these different factors, the 1960s saw major
administrative reform in child welfare across Britain. The work
of the Ingleby committee in England on juvenile justice was
followed by the Children and Young Persons Act 1963 which
applied to England, Scotland and Wales. This act gave local
authorities the duty to provide assistance to families in order to
keep children out of care (Murray and Hill, 1991: Titmuss, 1967).
The McBoyle committee in its consideration of the prevention
of child neglect recommended that a comprehensive social work
service should be established in Scotland. However, this work was
overtaken by the work of the Kilbrandon committee which in
turn led to the Social Work (Scotland) Act 1968. This act brought
together services which were previously separate as well as
establishing procedures for the Children’s Hearings System
(Working Party on the Social Work (Scotland) Act 1968, 1969).

The impetus for juvenile justice reform in Britain was the increase
in juvenile delinquency after the war, particularly among adolescent
boys and young men (Hendrick, 2003, Lockyer and Stone, 1998).
This gave rise to greater public concern about crime and young
people (Murray and Hill, 1991). These concerns focused on the
causes of crime, the appropriate way to assess guilt or innocence
and the best approach for dealing with young offenders. On one
hand, the young offender was a victim who needed care and
treatment. On the other, the young offender was a ‘miniature
adult’ who required to be dealt with through the law (Packman,
1981). In England, there was resistance to proposed changes
which were similar to those of Kilbrandon.

A compromise was eventually reached in England with the
retention of the juvenile courts with the intention of keeping
as many children as possible out of the court system.

Although juvenile delinquency was a pre-occupation of the 1950
and 1960s, there was a more philosophical approach to juvenile
delinquency in Scotland than in England (Murphy, 1992). Debate
on the balance between welfare and justice had long been an
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important part of discussion about how to deal with young
offenders in Scotland (Murray, 1983). A welfare philosophy was
accepted as the framework for dealing with children who committed
offences building on new theories of criminality from the early
part of the twentieth century which had proposed an emphasis
on adverse life experience as predisposing factors for offending
((Asquith, 1983; Murray, 1983).

In 1961, the Kilbrandon Committee was set up to examine
measures for dealing with young people who were in need of
care and protection. The Kilbrandon Report was published in
1964, followed by a white paper, Social Work and the
Community (Scottish Education Department, 1966) which
contained a significant number of the recommendations which
were outlined in the Kilbrandon Report. Unified social work
departments were to be established at local authority level as
well as the Children’s Hearings System.

The central aim of the new system was to ensure that children
and young people did not have to experience the ‘rigour’ of the
adult criminal justice system (Lockyer and Stone, 1998). Views on
the response to juvenile offending were divided between
‘corrective measures and institutions’ and psychological
approaches. The Kilbrandon proposals were based on a number
of inter-related principles; the best interests welfare principle,
the influence of home or wider environments, a central emphasis
on family and the principle of prevention (Lockyer and Stone,
1998). The focus was on children in trouble, on their needs not
their deeds. The Scottish approach was regarded as more radical
than the equivalent changes in England (Asquith, 1983). In
England, the report of the Ingleby Committee and Report
(Report of the Committee on Children and Young Persons, 1960)
had reiterated a view of 1933 legislation which linked neglect
and delinquency (Hendrick, 2003). The Kilbrandon
recommendations were more child centred and anticipated a
future children’s rights focus to services although this approach
was not prevalent at the time (Lockyer and Stone, 1998).

The development of Children’s Hearings System can be viewed
as one contribution to an increased recognition of social welfare
objectives (Murphy, 1992). The Children’s Hearing System has
been regarded as a unifying element in Scotland’s juvenile justice
and care and protection systems (Murphy, 1992; Murray and Hill,
1991. However, Asquith (1983) also warns that the welfare
philosophy underpinning the hearings can also mean that
children’s rights are not adequately protected. When dealing
with young people who commit offences, it is complex to
reconcile welfare and more legalistic approaches. In addition,
Children’s Hearings do not have a monopoly over young people
who offend. The age of criminal responsibility remains eight
years in Scotland in the early part of the twenty first century,
children can still be prosecuted and they have to go to court

to have facts established.

The setting up of the Children’s Hearing System along with the
establishment of the social work departments were seen to be
radical departures for Scotland'’s child welfare systems. The new
approach to responding to the needs of troubled children was
based on a welfare model, moving away from a more punitive
approach for those young people who were regarded as delinquent.

11. Rediscovery of poverty

The experience of the Second World War highlighted the extent
of poverty and provided an impetus for welfare reform

(Hendrick, 1997, Stewart, 2001). In the 1960s and 70s, poverty
was ‘rediscovered’ as the public perception that poverty had
been eliminated after the war was found to be overly optimistic.
The work of Abel-Smith and Townsend (1965) highlighted that
poverty was about more than a lack of essentials but also was
about the extent of social inequalities between sections of
society (Holman, 1988). These new perspectives encouraged
social workers to look at the relationship between poverty and
children going into care (Holman, 1988).

Government itself began to consider again definitions and
understandings of poverty. In the early 1970s the Conservative
government’s Minister for Social Services, Sir Keith Joseph, put
forward his notion of the cycle of deprivation, focusing on the
failings of families as the problem rather than on a lack of
resources and structural inequalities (Holman, 1988, Parton,
1985). Abusing families were therefore seen to have an
underlying pathology (Parton, 1985) with parents passing on
poor child rearing practices from one generation to another
(Holman, 1988).

The renewed political, social and academic interest in poverty
was matched by changing social and economic trends with the
developing recession of the 1970s. Between the 1970s and 1990s
the impact of increased unemployment and changes in family
make up had significant implications for society (Fox Harding, 1997).

12. Attitudes to children and childhood

Childhood has been viewed as a period when children are both
dependent and powerless (Stein, 1989). This perspective was
more prevalent at the beginning of this period, slowly changing
during the following decades. In the first part of the twentieth
century, children were expected to be silent and did not have a
voice (Cunningham, 2006). After the Second World War, children
had greater societal importance as citizens as well as members of
families (Hendrick, 1997). However, although children were of
central concern, this did not necessarily result in a child centred
society or mean that children were seen as individuals
(Cunningham, 2006). The Curtis Committee, in its report, for
example, did not speak out as strongly as it could have about
examples of harsh discipline (Hendrick, 2003).

Attitudes did become more liberal as the twentieth century
progressed (Hendrick, 2003). This could be attributed to
improvements in standards of living, the rise of new
psychological understandings and the decline of strict religious
views that saw children as being culpable, new approaches to
education and increase in respect for children’s rights (Hendrick,
2003). Increasing concern for the welfare of young people also
meant new approaches to young offenders (Murray, 1983).
However, attitudes to children remained torn between different
perspectives. On one hand, children are seen as special and the
focus of society’s energies (Frost and Stein, 1989). On the other
they do not have a voice and are subject to exploitation.

Mayall (2007) highlights that there has been a long history of
seeing children and childhood as separate from adults and
adulthood. She defines children as a minority social group who
continue to have low status and are socially excluded. Power
inequalities between adults and children remained a potent
force during this period with adults using their power to forward
their own interests at the expense of children (Abrams, 1998).

There was an ongoing tension between a new and growing
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understanding of children and a more longstanding view of the
child, linking neglect and deprivation with being depraved.
Colton et al (2002), discussing the experiences of victims and
survivors of abuse in residential care, highlight that their
experience reflected embedded social attitudes to young people
who were “troubled and troublesome’ and were seen to be a
threat to society. Hendrick (2003) points that much of the social
legislation impacting on children characterised the child as
helpless and children’s presence as threats. Seeing children as
threatening has often led to the reality of their experience as
victims being disregarded. Stein, drawing on the work of major
inquiries into abuse, states that many young people in residential
care did not have adults that they could turn to when they were
abused (Stein, 2006). There is therefore an inequality in relations
between adults and children which is based on age as well as an
additional disadvantage for children who are particularly
vulnerable through a variety of circumstances.

Cunningham (2006) argues that the modern era of children
began in the early 1970s with childhood being prolonged
because of the raising of the school leaving age, children being
seen as active contributors in family situations and the rights of
children coming to be more predominant. Hendrick (1997) states
that identifying attitudes to children and children from the 1960s
through to the 1980s are more difficult. Although there were
media and political concerns about child abuse during this period,
these concerns did not necessarily have a central focus on the child.

13. Children’s rights

Children’s rights were not a new concept post war although there
was not a wide understanding of children’s rights for the majority
of this period. Legislation began to incorporate limited elements
of children’s rights as far back as the 1908 Children Act. Children’s
rights had come to prominence in the early twentieth century
when the Assembly of the League of Nations passed the Declaration
of the Rights of the Child in 1924. In 1959, the United Nations
adopted the Declaration of the Rights of the Child. During the
1960s and 1970s there was a growing awareness of children’s
rights with some arguing for children’s liberation and for greater
understanding of children’s position in society (Archard, 1993;
Franklin, 1986; Hendrick, 1997; Hill and Tisdall, 1997). In 1979
the International Year of the Child gave greater prominence to
children’s rights (Hendrick, 1997). However, it was not until the
1980s that there began to be greater international pressure for
the establishment of a UN convention which would lay out
children’s rights. The UN Convention on the Rights of the Child
came into being in 1989 and the UK government ratified the
convention in 1991.

This growing awareness of children’s rights during the 1960s,
1970s and 1980s did not manifest itself in a child rights approach
to services. Instead, a welfare model remained dominant, focusing
on the needs rather than the rights of the child (Hill, Murray and
Tisdall, 1998). This dominance remained essentially intact in
legislation and practice until the Childre