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	Consultation on proposals relating to the commencement of section 37 of the Education and Inspections Act 2006 - staffing at foundation and voluntary schools with a religious character

This consultation seeks views on Government proposals relating to the commencement of section 37 of the Education and Inspections Act 2006 which relates to the staffing of faith schools.  Responses are sought on the proposed draft amendments to the existing staffing guidance issued under sections 35(8) and 36(8) of the Education Act 2002 to reflect the above legislative changes.  In addition, we are seeking responses on the proposed transitional provisions to be included in the commencement order that will operate to exclude the application of section 37 to existing staff.  No changes are being made to the School Staffing (England) Regulations 2003. The proposed amendments to the guidance relate to: 

a) the appointment of ‘reserved teachers’ in foundation and voluntary controlled schools with a religious character in England.

      b)  the appointment of support staff in voluntary aided schools with a
           religious character.
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	Consultation on proposals relating to the commencement of section 37 of the Education and Inspections Act 2006 - staffing at foundation and voluntary schools with a religious character

	A Consultation

	To
Local authorities, maintained faith schools, dioceses and agencies in England. The Teacher and Support Staff Unions, Foundation & Aided Schools National Association (FASNA), and other interested parties.

Issued
2 May 2008

Enquiries To
If your enquiry is related to the policy content of the consultation you can contact the School Resources Group by;

e-mail:  staffingguidance.consultation@dcsf.gsi.gov.uk
Telephone: 01325391149



	1
	Background and Context

	1.1
	Background
Introduction
Changes made by section 37 of the Education and Inspections Act 2006 will affect governing body functions relating to the appointment of staff at foundation and voluntary schools with a religious character. The provisions of section 37 have not yet been commenced but the intention is to bring them into force on 1 September 2008. The purpose of this consultation is to provide an opportunity for interested parties to comment on revisions to the staffing guidance to reflect these new provisions and on the proposed application of transitional arrangements, which will be included in the commencement order. These provide protection for existing staff in faith schools who might otherwise be affected by these provisions. Both are set out in section 3 of the consultation document.     

	1.2
	The closing date for this consultation is 11 July 2008 and the consultation lasts for a period of 10 weeks. 

The aim is to include section 37 in a wider Commencement Order bringing a number of provisions of the 2006 Act into force on 1 September 2008. To do so, and because we have been prevented from starting consultation earlier due to local authority election restrictions, we have had to reduce the consultation period from 12 to 10 weeks, finishing on 11 July. 

	1.3
	Context – School Workforce Remodelling
The National Agreement on Raising Standards and Tackling Workload was signed on 15 January 2003 between the Government, local government employers and school workforce unions.  This agreement was designed to raise standards and tackle workload by freeing teachers to focus on teaching and learning.  As a result we have seen significant shifts in the school workforce and large increases in the number of support staff roles in our schools.  Additionally, workforce reform has increasingly meant that a number of roles including some involving pastoral care are being transferred from teaching staff to support staff.  The changes made by section 37 of the Education and Inspections Act 2006 reflect this and once in force, will give schools with a religious character greater flexibility in the appointment of certain members of staff.   

	1.4
	Section 37 makes two key amendments to sections 58 to 60 of the School Standards and Framework Act 1998. 

· Firstly, it omits section 58(4) (with a minor consequential amendment at paragraph 60(4)) thereby enabling voluntary controlled and foundation schools with a religious character to reserve the head teacher’s post for someone who is appointed specifically to teach religious education in accordance with the tenets of the relevant faith at the school. 


· Secondly, section 37 amends section 60 of the School Standards and Framework Act 1998 to disapply for voluntary aided schools in England the provision within section 60(6).  The change now permits voluntary aided schools with a religious character applying religious criteria in connection with the employment of members of staff other than teachers, where there is a genuine occupational requirement to do so.  

	1.5
	Transitional provisions
During the passage of the Education and Inspections Act 2006, Ministers decided that the position of current members of staff should be protected. The transitional provisions, which will be included in the commencement order, have the effect of preventing the amendments made by section 37 applying to members of staff, in post at 1st September 2008, while they remain employed at the school.  This means that schools cannot make the head teacher’s post a reserved teachers post while the current head remains in post.  Additionally, voluntary aided schools with a religious character cannot apply religious criteria in connection with the employment of members of staff other than teachers for as long as those individuals continue to be employed at the school.  This means, for example, that if a current member of the school’s support staff applies for a new post at the same school, the governing body cannot take into account that person’s religion or belief when considering whether to give them the job/ promotion.

	1.6
	Timetable for Introduction
The Department intends to commence section 37 of the Education and Inspections Act 2006 on 1 September 2008 and therefore proposes to bring these draft amendments to the guidance into effect on 1 September 2008, for the 2008/09 school year.

	1.7
	The results of this consultation will inform the final amendments to the guidance and the transitional provisions contained in the commencement order.

	2
	The Proposals

	2.1
	AMENDMENTS TO STAFFING GUIDANCE ISSUED UNDER SECTIONS 35(8) AND 36(8) OF THE EDUCATION ACT 2002
We propose to include the following text in Sections 2 & 5 of the Staffing Guidance; these amendments constitute additional text only. 

	2.2
	As part of Section 2:
 “ Under Section 58 of the School Standards and Framework Act 1998 (SSFA 1998), foundation and voluntary controlled schools with a religious character are able to reserve up to one-fifth of their teaching posts for persons who are selected and appointed for their fitness and competence to teach religious education in accordance with the tenets of the school’s relevant faith. These are known as reserved teachers. Section 37 of the Education and Inspections Act 2006 has amended the provisions of SSFA 1998 to permit head teachers at such schools to be reserved teachers.  Where the governing body of a foundation or voluntary controlled school with a religious character decides to reserve the head teacher’s post, they must ensure that the number of reserved teachers in the school does not exceed the one-fifth of the teaching staff (including the head teacher) allowed to be so reserved under section 58(3) of the SSFA 1998. “

	2.3
	Transitional provisions are in operation to ensure that head teachers who were in post before the changes were introduced are not affected by the changes.  Therefore governing bodies cannot choose to reserve the head teacher’s post while the current head teacher is in post.  Current members of staff will continue to be protected following school reorganisations, such as a change of school category or enlargement and federations.  However, where the reorganisation results in the closure of the school and its opening as a different school, the transitional provisions will cease to apply. 
(The transitional provisions will be available via a link to the commencement order which will be inserted here).   

	2.4
	As part of Section 5:
“ Section 60 of the School Standards and Framework Act 1998 (as amended by Section 37 of the Education and Inspections Act 2006) operates to allow voluntary aided schools with a religious character to apply religious criteria in connection with the employment of support staff, where being of a particular religion or religious denomination is a genuine occupational requirement.

	2.5
	Governing bodies must comply with the Employment Equality (Religion or Belief) Regulations 2003 which prevent discrimination on religious grounds, except in a case where being of a particular religion or religious denomination is a genuine occupational requirement.  Schools considering whether a particular post has a genuine occupational requirement for a person to be of a particular religion or belief must follow both the regulations and the guidance found at:  http://www.berr.gov.uk/files/file29350.pdf

	2.6
	 Additionally schools should consult the comprehensive guidance on the above Regulations and on determining whether a genuine occupational requirement exists for a particular post, via the ACAS website at: 
http://www.acas.org.uk/media/pdf/f/l/religion_1.pdf


	2.7
	Schools must not assume they are able to apply a “blanket” genuine occupational requirement (GOR) to all their support staff posts on the basis that they are a religious school with a religious ethos. Schools must be able to show that the need to be of a particular religion or belief is a requirement for the specific job in question and that it is reasonable and proportionate to apply the requirement.  Whilst it is expected that this change will primarily affect classroom based support staff, schools will need to consider and take into account the nature of the job and the context in which it is carried out.  When considering whether a GOR might apply, governing bodies should therefore consider the following issues:

· Do the duties for which the GOR is claimed represent a substantial part of the post and would the objectives of the job not be achieved without the application of the faith requirement;


· Does the school have sufficient employees who could carry out the duties without undue inconvenience? If so a GOR should not be claimed; 


· A GOR cannot be used to maintain a balance or quota of employees of a particular religion or belief.

	2.8
	Governing bodies should also ensure that they periodically consider whether the requirement continues to apply, particularly when recruiting, as jobs may change over time.

	2.9
	It is the governing body’s responsibility as employer to ensure it fully complies with the Employment Equality (Religion or Belief) Regulations 2003 and guidance. It should be remembered that these regulations make it unlawful for governing bodies to discriminate against anyone on the grounds of religion or belief and they are only able to take into account religious criteria in connection with the employment of someone to a post which has a genuine occupational requirement for someone to be of a particular faith.  Whether or not a particular post does have such a requirement will always be open to challenge by individuals.  Employees must initially look towards the school grievance procedure to satisfactorily resolve any dispute, however if this is not possible employers will need to be aware that the burden of proof lies with the employer to establish the validity of the requirement by providing evidence to substantiate a claim.  It would be for an Employment Tribunal or Court to give an authoritative ruling as to whether or not a particular post has a genuine occupational requirement that the job holder must be of a particular religion or belief. 


	2.10
	Transitional provisions are in operation to protect existing members of staff. Schools cannot therefore apply religious criteria in connection with the employment of a member of the school’s support staff who was in employment at the school on 1st September 2008, for as long as they continue to be employed at the school. 

	2.11
	This means, for example, that if an existing member of the school’s support staff applies for a new post at the same school, the governing body would not be able to refuse to appoint that person to that post simply because he or she is not of the particular faith of the school.

	2.12
	In addition, current members of staff will continue to be protected following a reorganisation other than one resulting in the closure of the school. 
(The transitional provisions will be available via a link to the commencement order which will be inserted here).   

	2.13
	Transitional Provisions
We propose to include the following wording in the Education and Inspections Act 2006 (Commencement No. 7 and Transitional Provisions) Order 2008:

· “Where immediately before 1st September 2008 a member of staff at a school to which sections 58 or 60 of SSFA 1998 applies, enjoyed any rights conferred on him by those sections, he shall continue to enjoy those rights as though section 37 of the Act was not in force until he ceases to be employed at the school.”


· “the Act” means the Education and Inspections Act 2006; and


· “SSFA 1998” means the School Standards and Framework Act 1998.

	2.14
	Comments
We would welcome comments on the following;

1. Do the proposed amendments to the staffing guidance provide the necessary information to schools, governing bodies and other interested parties to enable them to understand the effect of the changes made by section 37 of the Education and Inspections Act 2006 on the governing body’s staffing functions?

2. Do the transitional provisions that accompany the amendments provide the correct degree of protection for existing members of the school workforce who are, or could be, affected by the changes?

	3
	How To Respond

	3.1
	Consultation responses can be completed online at www.dcsf.gov.uk/consultations 

by emailing staffingguidance.consultation@dcsf.gsi.gov.uk 

or by downloading a response form which should be completed and sent to:

Peter Windram
Area 2B
Mowden Hall
Staindrop Road
Darlington
DL3 9BG

	4
	Additional Copies

	4.1
	Additional copies are available electronically and can be downloaded from the Department for Children, Schools and Families e-consultation website at: 
https://www.dcsf.gov.uk/consultations 

	5
	Plans for making results public

	5.1
	The results of the consultation and the Department's response will be published on the DCSF e-consultation website within 3 months of the end of the consultation.


