
A NEW WAY OF HANDLING PARENTS’ COMPLAINTS ABOUT SCHOOL ISSUES: CONSULTATION

Summary 
This consultation seeks the views of parents, parents’ organisations, governing bodies and governors’ organisations, local government, school staff, teaching and support staff unions including professional bodies, and those with SEN interests.  Comments are invited on ways to improve:

handling of complaints at school level, and
new arrangements for independent reviews of complaints that cannot be resolved at school level or provision of support specified in a child’s statement of SEN which currently come to the Secretary of State to consider.  
This consultation will run for eight weeks. Subject to the outcome of consultation, the Government will seek to introduce improved arrangements for handling complaints at school level as soon as possible and to legislate at the earliest opportunity to introduce new ways of handling complaints which cannot be resolved at school level. 
Launch date:   26 September 2008
Closing date: 21 November 2008
	If your enquiry is related to the policy content of the consultation you can contact the Public Communication Unit on:

Telephone: 08700 00 22 88
e-mail: info@dcsf.gsi.gov.uk
If you have a query relating to the consultation process you can contact the Consultation Unit on:

Telephone: 01928 794888

Fax: 01928 794311

e-mail: consultation.unit@dcsf.gsi.gov.uk  

	


Executive summary of proposals
The Government is consulting on possible new arrangements for the handling of parents’ complaints about their child’s school in England and how they might be improved from the first informal stages through to formal complaints.  
The Government considers that such arrangements could be valuable across the different types of publicly funded schools in England (maintained schools (including maintained nursery and special schools and Pupil Referral Units) Academies, CTCs and CCTAs). However, the Government also considers that it would be best to implement new arrangements in stages, piloting them first with maintained mainstream schools in some areas, with the scope to extend them to other areas and to other types of school. The consultation covers: 
· the case for guidance on good complaints procedures and other ways to improve the handling of complaints at school level;
· the place of mediation and reconciliation services for resolving disagreements at an early stage and for helping to promote good parent/school relationships in the wake of complaints;   
· the case for new arrangements to consider complaints that cannot be resolved at school level.  Two possible approaches are put forward in this consultation document and both of these would replace the current role of the Secretary of State in considering complaints from parents to him under sections 496 and 497 of the Education Act 1996.  The first would involve an independent complaints review service to be hosted by an existing organisation to look at complaints.  The second option would provide an independent local referrals system in which a panel convened by the relevant local authority would be able to require a governing body to reconsider a complaint; 
· ways to improve links between different complaints handling systems, so that parents only have to complain to one place with the complaint then being routed automatically to the organisation that can consider it;

· arrangements for piloting the new procedures.  
Complaints about non-school local authority services for children which cannot be resolved by the local authority are for the Local Government Ombudsman (LGO) to consider and there are no plans to change this.  Neither do we propose to replace the existing arrangements for independent appeals and panels which consider admissions and permanent exclusions.  These issues are not therefore covered by the consultation.  The consultation does, however, cover aspects of complaints about governing bodies' and management committees' operation of the exclusion process.  
We do not propose to change the arrangements for considering those disputes about special educational needs and disabilities which fall within the remit of the Special Educational Needs and Disability Tribunal (SENDIST).   However, the Government sees merit in the new service being empowered to consider complaints that an individual child with a statement of SEN is not receiving the provision specified in the statement. Currently, these complaints go either to the LGO or to the Secretary of State and there is often confusion about the most appropriate route.
PROPOSALS FOR A NEW WAY OF HANDLING PARENTS’ COMPLAINTS ABOUT SCHOOL ISSUES

Background 
1. This consultation document sets out proposals for a new way of handling parents’ complaints about school issues.  The new arrangements will require changes to the law and the intention is that, subject to the approval of Parliament, they should initially apply to maintained mainstream schools and that they should be piloted in some areas of the country. There will also be provision for the new arrangements to be extended later on to cover maintained special and maintained nursery schools, Academies, CTCs, CCTAs and Pupil Referral Units. 
2. The Children’s Plan committed the Government to look at ways of improving the current arrangements for parents’ complaints.

“Parents’ complaints will be managed in straightforward and open way and as many issues as possible will be resolved quickly. Parents, particularly those who may not be so readily engaged, will understand the route to follow when they have a complaint. We will review what more can be done to streamline and strengthen these arrangements” (paragraph 3.2).
3. The Children’s Plan also said:

“We will also look to strengthen the way that bullying complaints are dealt with in the light of the Children’s Commissioner’s report…” (paragraph 2.41).
4. This consultation takes place in the context more generally of increasing interest in the conduct of public administration and the role of complaints handling in improving accountability, responsiveness and standards of public service.  The Public Administration Select Committee has recently published its report “When Citizens Complain” and the Parliamentary and Health Service Ombudsman has been undertaking work on developing the principles of good complaint handling.
5. More specifically to education, the Children’s Commissioner submitted a report to the Secretary of State
 on the handling of bullying complaints in schools in 2007, making specific recommendations about how governing bodies hear complaints, the role of mediation, the introduction of independent officers to represent parents in bullying complaints and independent panels to hear unresolved cases. The Government considers that to treat complaints about bullying differently from other complaints would prove confusing and counter-productive for parents and schools. Therefore, the proposals below take account of the Children’s Commissioner’s recommendations but apply them to all complaints.   

6. Sir Alan Steer’s July 2008 report on pupil behaviour made a number of specific recommendations on the handling of parents’ complaints where these could not initially be resolved at school level. Sir Alan recommend that the right to refer a complaint to the Secretary of State should be replaced by a local referral system in order to allow a parent dissatisfied with the decision of the governing body to have that decision reviewed independently of the school.  He also considered that the remit for such a review should relate to whether the school had observed legal requirements; had followed the correct procedures and had acted reasonably.  The review should not extend to hearing the case again, but would be able to require the school governing body to consider the complaint again.  Sir Alan thought that such a review could be exercised best by a panel convened by the relevant Local Authority who would understand the local context and that it would be necessary to ensure that the panel’s composition would give parents confidence in its independence.  In his response to Sir Alan’s report, the Secretary of State undertook to include Sir Alan’s proposals in the consultation on parental complaints. 
7.  The Government has also asked Brian Lamb to advise on the most effective ways of increasing parental confidence in the special educational needs assessment process.
   

The current position on complaints

8. Most parental concerns about their child’s school are quickly and effectively settled informally by school staff. The great majority of schools demonstrate professionalism and expertise in communicating with parents and do well in balancing the needs of children and young people and listening to parents.    65% parents surveyed in the PICE survey
 said that they feel very confident in talking to teachers at their child’s school, while most of the remainder described themselves as fairly confident (31%).
9. Comparatively few complaints reach the formal stage of being considered by the governing body
 and the majority of these are resolved satisfactorily.   There are inevitably occasions, however, when parents and schools cannot resolve their differences.  

10. Maintained schools and Academies, CTCs and CCTAs are required to have a complaints procedure and to publicise it
.   It is the governing body’s responsibility to agree the complaints policy.  The Department has issued a toolkit which provides an example complaints policy that schools can adopt if they choose. However, the Department has also emphasised that this toolkit is not intended as a recommended model which schools should use and the Secretary of State has not exercised his power under section 29 of the Education Act 2002 to issue guidance on complaints which maintained schools would then have to have regard to. In practice, most school complaints procedures which the Department sees follow the three stage process, described below. 
11. When parents are concerned about their child’s experience at school the first contact should be with the relevant member of staff according to the school’s own policy.   For primary school age children this is likely to be the class teacher:  for secondary school pupils this may be the relevant subject teacher, head of year or member of the senior management team.  
12. Speaking to the head teacher or other senior manager is normally the next stage and if the problem is not resolved then the usual procedure is for the complainant to make a formal complaint to the governing body.   In instances where the complaint is about the head teacher then, according to the particular policy, the complainant may approach the chair of governors or go straight to the governing body.   Arrangements for the handling of formal complaints by the governing body differ from school to school.
13. Some maintained schools’ complaints procedures refer parents on to the local authority if they are dissatisfied with the decision of the governing body.  However, this practice is voluntary on the part of the school and the local authority and without specific statutory basis.  Local authorities do have a general power to promote the economic or social well-being of their area, which might enable them to offer services such as mediation, but they have no power to require action by the school and no express legal role in considering complaints.  The exception to this in relation to maintained schools is complaints about the provision of the curriculum and other matters
 under section 409 of the Education Act 1996 in which case the local authority has a duty to consider and dispose of any complaint. 

14. For most everyday issues related to the conduct of the school (for example, uniform policy, complaints related to bullying, issues about coursework and so on) the next stage for parents who are dissatisfied with the decision of the governing body is to complain to the Secretary of State or to take action through judicial review in the courts.  Applying to the courts is, of course, an avenue of last resort and not a route that most parents would choose to take.
Complaints to the Secretary of State in relation to maintained schools
15. So far as complaining to the Secretary of State is concerned, the Secretary of State has powers under sections 496 and 497 of the Education Act 1996 to consider complaints that a governing body of a maintained school is or has been acting illegally or unreasonably in respect of a statutory power or duty conferred on the governing body by education law.  He may make a declaration of default (under section 497 only) and give directions.  For the Secretary of State to uphold a complaint, he must be satisfied that:
a. there has a been a  breach of a specific education duty by the governing body of the school; or
b. the governing body is acting or proposing to act unreasonably in the strict legal sense of the word (ie in a way in which no reasonable governing body would act in the circumstances).
16. For the Secretary of State to give a direction he must also be satisfied that it is expedient for him to do so. In other words, he must be satisfied that there is a sensible remedy available to him.  In practice, this means that except where there is a clear breach of a specific duty (for example, a school failing to have a complaints policy or a behaviour policy) there are few occasions when the Secretary of State is empowered to intervene.   The complainant may have strong grounds for complaint, but their case is hampered if there is no readily identifiable education duty to which the complaint can be attached. Or, the governing body may have acted in a way which is unsatisfactory, but the behaviour was not so unreasonable that it would meet the strict legal threshold.  The Secretary of State’s powers are thus limited. In addition, to this, he has to consider whether to exercise his powers in relation to every complaint he receives.  He has no discretion not to give any consideration to a complaint that is evidently vexatious or frivolous – he must at least consider whether to exercise his powers in relation to all complaints which come to him, even though his powers to take action are limited as described above.
17. The LGO considers complaints about services provided by local authorities.  Thus he can, for example, consider certain complaints about local authority provision of services to pupils with special educational needs and about local authority provided home to school transport.  He can also consider complaints about the administrative arrangements of independent admissions and exclusions appeals panels and complaints about governing bodies of schools when they are carrying out their admissions functions
. He cannot, however, consider complaints about the internal management of schools as this is specifically prohibited by law
. This means that he cannot consider complaints about bullying, school uniform or other aspects of the conduct of the school outlined in paragraph 14 above. 
Complaints to the Secretary of State in relation to Academies

18. In relation to Academies, the Secretary of State’s role in considering complaints from parents is to ensure that Academies are meeting their statutory obligations and the requirements of their Funding Agreements.  Where they fail to do so, he will recommend action to remedy the failure and, if necessary, enforce compliance of the Funding Agreement through a court order.

The case for change and our proposals
19. The Government believes that there is a case for new arrangements for handling parents’ complaints. The new arrangements would:
a. strengthen the arrangements for reaching resolution in disputes between schools and parents; 
b. provide effective redress where the school has been at fault in providing a service or handling a parent’s complaint; 
c. support schools in their decisions where they are correctly reached; 
d. streamline, where possible, current  arrangements for complaints; 
e. replace the Secretary of State’s role in considering complaints under sections 496 and 497of the Education Act 1996 with an independent service.    
20. We have established a set of principles which could govern the handling of complaints and these are set out below. 

21. First, any new arrangements would not impose any additional burdens on school staff, leaders or governing bodies. 
22. Second, the arrangements would provide, as far as possible, one route for complaints and one tier of review above the level of the school governing body in the interests of transparency, accountability and timely response.   

23. Third, all complaints
 would first be considered at school level, including by the governing body. It would not be possible to access the new service until the complaint has been considered by the governing body. In addition, in line with the recommendations of the Children’s Commissioner – more might be done to promote the availability and use of mediation and reconciliation to try and resolve disagreements and complaints at school level and to ensure that schools and parents are able to enjoy good relations in the aftermath of any complaint. 
24. Fourth, the new arrangements would provide an increased element of independence in judging actions by governing bodies against relevant policies and procedures. It is this principle that leads the Government to believe that there should be a service which is independent of central Government. 
25. Fifth, the service would be able to discourage vexatious or frivolous complaints by having the discretion to refuse to consider such complaints or to terminate its consideration of complaints which undermine the principle of the governing body’s accountability.  

26. Sixth, the review service would be able to consider the substance of the complaint as well as the processes followed. But it would not be able to substitute its own decision for a sensible and lawful decision properly made. This principle would only be relevant if the option of an independent complaints review service were adopted. A referrals service would not consider the substance of the complaint but would refer the complaint back to the governing body to consider again. 
27. Seventh, the review service would have a range of remedies available when it upholds a complaint and complainants should have confidence that its decisions will be acted upon. This principle would only be relevant if the option of an independent complaints review service were adopted. A referrals service would not consider remedies. 
28. Eighth, it is important that there is effective co-ordination between different bodies that consider complaints so that where one body receives a complaint that is outside its remit, that complaint can be referred on to the body that can deal with it.  Similarly, the new arrangements would support better co-ordination in cases where a complaint is relevant to more than one body and where a body such as HSE or Ofsted also has an interest. 
· Do stakeholders agree with these principles for the characteristics of the new service?  
· Are there any other important features that should be added? 

29.  The following paragraphs give more details of what the new complaints process would look like at each stage, in accordance with the principles set out above. 
Handling complaints at school level

30. Clearly, it is best for concerns to be settled swiftly at local level through dialogue between school and parent and this is reflected in the second and third principles above.  The Government is interested in stakeholders’ views
 on the effectiveness of schools in handling complaints and ways of improving complaint handling by governing bodies.    

31. The Department has made available a toolkit which sets out a possible complaints procedure and there are a range of pattern policies available through other bodies and organisations.  
32. It would be possible for the Secretary of State to issue statutory guidance setting out the processes and principles that schools should follow.   School governing bodies would be under a legal duty to have regard to this guidance; in other words, to take it into account in setting their complaints procedures and in reaching their decisions about complaints.
· Do stakeholders think such statutory guidance to schools would improve the general handling of complaints?   
· Do stakeholders think it would be helpful to specify the ways in which governing bodies should consider complaints or to set out more clearly the principles of good complaint handling?  
33. Going further, it would also be possible to legislate to give the Secretary of State power to specify in regulations the processes to be followed by schools in considering complaints. These arrangements would then be mandatory and schools would then be required by law to comply with them. The arrangements would prescribe key elements of a complaints policy. 

· Would stakeholders support mandatory arrangements for handling complaints? 
· Would stakeholders expect the key elements of all complaints policies to contain: 

· the timetable for consideration of a complaint and reaching a decision

· means to acknowledge the complaint and to show that it is being considered seriously 

· what complaints are eligible to be heard and where to go if the complaint does not fall into this category 

· next steps if the complainant is not satisfied at the end of the process?
34. One particular recommendation from the Children’s Commissioner in his report was to require that governing bodies should consider complaints from parents about bullying.  The head teacher’s ability to resolve any concerns informally should not be undermined by premature escalation to the governing body.  And the governing body itself, in its strategic role, should not be involved in the day to day running of the school.  As the body accountable for the school, however, there is a powerful argument for the governing body ultimately to hear formal complaints from parents.   Delegating all complaints to be dealt with by the head teacher or a blanket refusal by a governing body to hear particular complaints is against the principles of accountability and fairness.  
· Do stakeholders agree that guidance should recommend that where complaints cannot be resolved by school staff, they should be considered by school governors? 

35. Regardless of the adequacy of the complaints procedures themselves, their efficient functioning depends on school staff and governing bodies being equipped to deal with parents’ concerns and complaints.  
· Do stakeholders consider that school staff and governing bodies are currently equipped to be able to deal confidently with complaints, understand the roles of the governing body and head teacher, and deal fairly with parents who lack confidence or experience in putting their case? 
· Would school staff and governing bodies benefit from specific training in dealing with complaints?   
· Should there be requirements for complaints hearings to be formally clerked?
· Should clerks to governing bodies be trained in complaints procedure so that they can provide expert support and advice to the GB?  

The role of mediation and reconciliation
36. The Children’s Commissioner in his report drew attention to the contribution of local mediation services in bringing schools and parents (or peer to peer work with children) together to resolve issues about bullying.  Local authorities are required to make disagreement resolution services available to parents of children with SEN to mediate in disputes between the local authority or school and the parent; however, evidence
 on the effective of such arrangements is mixed.   The Government is interested in the role that an outside person could play in bringing school and parents together in order to reach agreement/resolution on disagreements at an early stage. Where the dispute has become entrenched or communication has broken down a third party may, with agreement from both sides, be able to broker a solution.    
· Do stakeholders have views and evidence about the effectiveness of existing mediation services? 
· Do stakeholders consider that mediation for all types of disputes (i.e. not limited to bullying and SEN) between school and parent would be a useful resource and improve the likelihood of positive resolution?  
· Do stakeholders believe that mediation would reduce the numbers of complaints which are escalated to governing bodies or not resolved at all at school level?  
· Would parents and schools be more likely to access mediation services provided by local authorities or by other organisations?
37. The Government also believes that there could be a role for reconciliation services which might be involved once a complaint has been formally resolved. It is, of course, important for children’s well being and progress that parents and school are able to work constructively together in the aftermath of any complaint. This remains the case irrespective of whether a complaint is upheld or not, but is perhaps particularly important for formal complaints that have been escalated to the governing body or beyond, as these are likely to be the complaints where parent/school relationships will have become strained. 

· Do stakeholders have views on the potential role of reconciliation services 

· Would parents and schools be more likely to access reconciliation services provided by local authorities or by other organisations?
Complaints that cannot be resolved at school level

38. Paragraphs 41 – 76 below set out two possible ways to handle complaints that cannot be resolved at school level. The first is for an independent complaints review service (paragraphs 41 –72) that would be able to look at the substance of a complaint; the second is for an independent local referrals service (paragraphs 73 -76) that would be able to refer a complaint back to a governing body to reconsider the issue but would not itself be able to consider the merits of the complaint. 

Who should be able to apply to the service? 

39. Irrespective of the nature of the service that is decided on, we propose that the following should be able to use it:

a. Parents, including others with parental responsibility and other carers of children and young people
, and

b. Young people themselves. 

40. The Government proposes that there should not be any age restrictions on who is able to apply to the new service. This reflects both the current practice of the LGO in considering complaints and the current law which has no restrictions as to the age of those who can complain to the Secretary of State.  In cases, however, where there is a dispute between the child or young person and the parent, the proposal is that the complaints service should use its discretion, taking into account the age and understanding of the child concerned.   

· Do stakeholders agree that parents, including those with parental responsibility and other carers of children and young people, and young people themselves should be able to use the service?
· Do stakeholders agree that there should be no minimum age specified for who should be capable of applying to the independent service? 
An independent complaints review service 
41.    This section sets out the proposed remit for an independent complaints service to consider complaints that cannot be resolved at school level.   It asks for views on the powers available to the service and the remedies that it should be able to deploy. It also seeks views on arrangements for hosting the service.
42. Paragraphs 15 – 18 describe the existing scope for parents to complain to the Secretary of State.  They also explain the limits to what the Secretary of State can do in terms of providing a remedy to a complaint. 
43. The capacity for independent investigation by the Department is severely limited.  For parents and schools which may find themselves deadlocked and unable to communicate, sometimes for months or even years, this is an unsatisfactory situation.   Where parents and children have suffered from a fault by the school there is no adequate remedy for past failings. 

44. Irrespective of the capacity for redress, there is also an argument that it is anomalous and inappropriate for the Secretary of State to be involved in decisions on individual cases.   Casework of this sort has been progressively moved from central government departments to executive bodies which can take an independent view of the merits of the case, separate from central government.    

 Discretion 

45.  The proposal for the service is that it would have discretion in considering cases and be able to dismiss complaints or terminate investigations if it appears that there is no case to answer.  The LGO, for example, does have the power to decide not to consider cases or to terminate his consideration of cases on the grounds that they are frivolous or vexatious or on other grounds
. The LGO used this power in relation to 2,631 cases out of 18,192 referred to him in 2006-07.  This power of discretion would effectively close down those cases which are negligible or brought from malicious motives. The Government believes that it is an important safeguard both to protect schools from the burden of groundless complaints and to prevent the waste of public money.   
· Do stakeholders agree that the service should have the discretion to dismiss or terminate investigation into particular complaints? 

Remit 

46. If an independent complaints review service is to be an improvement on the current arrangements with the Secretary of State then it needs to be able to make judgements on the actions taken by the school at a more comprehensive level than is provided by his powers under sections 496 and 497 of the Act.  Paragraphs 15 – 18 above explain the limits on these powers and, in particular, the very high legal threshold for considering that a governing body has acted unreasonably. Instead, the Government believes that the new service should be able to enquire on a merit basis into poor performance of functions, deviation from school policies and professional guidance, delay, mistakes or bias. The service will need to be equipped to judge individual cases on their merits and to enquire into the circumstances of the case and the handling of the complaint. The service would consider whether the school has followed its own procedures and policies (or had good reason not to do so) had taken proper account of relevant guidance from DCSF or elsewhere and had complied with relevant legislation.  To this extent, the service would consider the substance of the complaint as well as the way in which the school had dealt with it. 
47. In practice, this would mean that the service would be able to look at whether the issue underlying the complaint was considered against the following criteria:

a. in a timely fashion without delay

b. according to procedures

c. against relevant policies

d. taking account of guidance

e. in accordance with legislation and

f. taking account of teacher standards. 
48. And it would also be able to consider whether the school’s relevant procedures and policies were themselves lawful, sensible, appropriate and adequate, including whether they are being implemented and monitored properly.   If the school had acted properly in these regards then the complaint would not be upheld.     
· Do stakeholders agree that the independent service should use the criteria described above as the standard for judgement? 
· Do stakeholders agree that the independent complaints service should be able to adjudicate on the merits of the original complaint as well as, if necessary, its handling?
49. However, the service would not consider the complaint afresh and would not substitute its own judgement for that of the governing body. The service would not uphold a complaint or overturn a governing body decision where that decision was sensible and lawful and had been reached in a proper and timely fashion. The fact that a parent disagreed with the school’s decision or that another decision would have been possible would not be enough for a complaint to be upheld. Nor would a school be able to claim that following their procedure or complying with their policy was grounds for dismissal of the complaint, if the procedure or policy were themselves unreasonable or inadequate.  
Appropriate remedies when complaints are upheld 
50. Where a complaint is fully or partly upheld it is proposed that the independent complaints review service would have a range of remedies at its disposal.  The independent service should have the capacity partly or wholly to remedy the situation for the complainant and to ensure that policies, procedures and practice do not give rise to the same problems for others.   Where the complaint was justified, therefore the independent service would require a range of remedies. The range of remedies could include that the school should : 
a. apologise;
b. change policies or procedures;
c. adopt new or different practice;
d. stop a particular practice;
e. make amends; 
f. refer a teacher to the General Teaching Council for England – in line only with the proposals; 
g. train staff.

51. Where the school had been at fault through a minor, technical breach of procedures the service could give informal advice to the school.  
52. The list above does not include financial compensation.  Financial compensation has not been up to this point a feature of education culture although the relevant ombudsmen may recommend financial awards for cases in health and local authority services including SEN, admissions and other education related issues.     

· 
Do stakeholders agree with the range of remedies described above? 
· Are there any remedies not listed above which stakeholders consider should be added?  

Complaints about teachers
 and school staff 
53. A number of complaints which come to the Secretary of State hinge on the actions of a particular teacher, the exercise of a teacher’s professional judgement, or the ability of the school to manage staff in a way which balances their responsibilities as employers
 with their duty to pupils.   A number of complaints are also received about other members of school staff.  This is a difficult and sensitive area.   The day to day management of staff is central to the authority of the head teacher and governing body and one where it is vital that the school’s autonomy is not subject to unfair pressure from outside the school.  An ill-founded accusation can cause severe stress to the individual teacher/member of school staff and disruption to the business of the school.   

54. The number of cases in which teacher competence is questioned is low.  However, where persistent issues around teacher competence are not picked up or adequately addressed through capability procedures (schools having already exhausted supportive performance management arrangements) this can harm the education of children at the school over a period of time.  Similarly, a failure to deal with performance issues around other members of school staff – who will also be subject to a school’s capability procedures – may also harm the education of children at the school over a period of time.

55. The School Staffing (England) Regulations 2003 require that certain checks be carried out before teachers and other members of school staff are appointed, including whether or not they meet certain statutory requirements relating to their qualifications and/or registration.  A qualified teacher must not only have Qualified Teacher Status but must also be registered with the General Teaching Council for England.

56. Currently, under regulation 29 of The General Teaching Council for England (Disciplinary Functions) Regulations 2001 (as amended), the employer
 of a registered teacher (either the governing body of a school or the local authority, depending on the type of school) must notify the General Teaching Council for England (GTCE) where the employer:

(a) has dismissed a teacher on the grounds of professional incompetence; or

(b) might have dismissed a teacher on such a ground had the teacher not resigned.

57. The employer is also required to provide the GTCE with all the information relating to the teacher listed in Part 1 of the Schedule to the Regulations, where this is available.

58. Where a qualified teacher’s name has been removed from the register because the GTCE has found him guilty of serious professional incompetence, he is no longer eligible for appointment to a teaching post and must not be appointed.  

59. The GTCE already hears complaints direct from parents in relation to allegations of teacher misconduct.  Complaints of this nature are quite different from those associated with incompetence or the exercise of a teacher’s professional judgement, or performance of another member of school staff.  The Government proposes that the independent service should have the powers to investigate complaints about the way schools have handled parental concerns in these latter areas.
60. Such investigations would specifically take place where the exercise of an individual teacher’s professional judgement or an individual member of staff’s (including, for example, a qualified teacher, unqualified teacher or teaching assistant) competence is the subject of the complaint and it appears to the parent that the employer has done nothing or too little to address it.  In these circumstances the service would carry out an investigation to establish whether the employer:

a. followed the appropriate procedure for handling such complaints; 

b. carried out the relevant statutory pre-employment checks; and

c. took any steps to address the alleged error of judgement or incompetence and, if so, what steps were taken. (For example, provision of training or the application of the employer's capability procedures.)   

61. As noted above, this is a sensitive area and both in conducting an investigation but also in forming conclusions the Service will have to act in a considered and balanced manner.  Whilst the focus of its investigation will be on the parent’s complaint, it will also need to be mindful of the effect of the investigation on the school and the individual member of staff.  

62. Following an investigation, however, the Service would be able to direct the employer to:
a. review its handling of the complaint, with a view to ensuring that the complaint is handled in accordance with the employer's complaints procedure;

b. carry out the statutory pre-employment checks where these were not carried out and take any necessary action in the light of those checks;

c. review what action, if any, was taken to address the complaint and take any further steps that should be taken in the light of that review.  In the case of a member of staff, including a qualified teacher, still in their employ, this may include the employer offering the staff member some retraining or, in exceptional cases, initiating formal capability procedures with them.  In the case of a qualified teacher who may already have left their employment, this may include the employer referring the teacher to the GTCE on grounds of serious professional incompetence.
· Do stakeholders agree that the independent complaints review service should be able to consider and act on complaints about teachers and school staff in the circumstances and in the ways described in paragraphs 53- 62 of the document?
Administrative arrangements 

63. The new service’s features and organisation would be set out in legislation and the key features are proposed below.  It would not be necessary, however, to create a new body for the service and it would in fact be most efficient to host this with an existing body.   The appropriate host for the service would be the one best able to deliver a service in accordance with the principles set out at paragraphs 21 –28 above. 

64. In accordance with the fourth principle described in paragraph 24 above, the review service must be independent of the school and should also be clearly separate from Government.  In judging the actions of the school and evaluating the parents’ complaint, it will be important that the personnel of the service should be able both to understand the school context and the concerns of parents.    For this reason it is proposed that those considering complaints in the independent complaints service should have a thorough knowledge of or background in education as well as adjudication and customer skills.  In order that the service should be able, if necessary, to investigate complaints in person and to allow complainants the chance to visit the service, it should have a local or regional presence.  This would be particularly important for complainants who lack skills or confidence in presenting a written case.   Finally the service should be able to help complainants practically by routing cases that are outside the remit of the service to body that can deal with them.  
65. The paragraphs below set out the characteristics of two different potential hosts for the service.    Both options have distinctive features, advantages and disadvantages following from the particular characteristics of the organisation involved.   For both, the consultation document outlines the different ways in which the two potential hosts would be able to prescribe remedies and ensure redress in cases where the complaint is upheld.  

66. Option 1 This would locate the new service with the LGO.   The LGO was created by the Local Government Act 1974 and its jurisdiction covers all English local authorities, police authorities, education appeal panels and a range of other bodies providing local services.  LGO’s sponsor Department is Communities and Local Government.  The LGO may investigate complaints by members of the public who consider they have experienced maladministration by authorities within the LGO’s jurisdiction.  The LGO currently looks into complaints about education matters that are the responsibility of a local authority and has a role in school admissions, appeals against permanent exclusions and certain non-current special educational needs (SEN) cases where these relate to the functions of the local authority.  He is, however, barred from investigating any action concerning the internal organisation or management of a school.  Following an investigation the LGO may issue a report and make recommendations on appropriate remedies including financial compensation.  These recommendations are followed in almost all (99%) of cases: in cases of non-compliance, the LGO has the power to publish his recommendations and the body’s response.  The LGO’s website http://www.lgo.org.uk/work_lgo.htm gives details of the LGO’s powers, jurisdiction and procedures.  
67. Locating the parents’ complaints service with the LGO has several significant advantages.  The LGO is a long-established and well-known body with wide-ranging powers of investigation and a presence in all the regions.  It is acknowledged as independent of local and central government, has expertise in education issues and is highly experienced in enquiring into the decisions of a range of public bodies.  The LGO’s definition of maladministration is a good fit with the aims of the service described above.  Extending the remit of the LGO to encompass the new service would bring together in one place the arrangements for unresolved complaints on a wide range of services affecting children of school age. This would assist, for example, in the handling of complaints about SEN where there is confusion between the most appropriate route between the LGO and the Secretary of State.   Employing the infrastructure of the LGO would assist with value for money, avoiding the necessity of setting up a special administrative hub solely for the new complaints service. 
68. The challenge of hosting a new service with a well-established body is ensuring a fit between the host’s existing practice and the new service’s requirements. There is one area, for example, where (depending on the outcomes of this consultation) this would be relevant.  This is the award of financial compensation - a common feature of the LGO’s judgements where complainants have suffered financial loss or where the injustice has caused distress or annoyance.  This would need to be clarified for the operation of the service.   

69. For a complaints service to be effective, it needs to command the confidence of users that its findings will be acted on and recommendations it makes put into practice. Paragraph 66 outlines the procedures of the LGO in issuing reports and making recommendations.  The Government considers that this approach would ensure compliance from relevant bodies.  For the majority of parents of children with SEN, for example, improved handling of complaints at school level together with the assurance of timely and effective intervention to require statutory provision would amount to a strengthened and streamlined system.  In those rare cases where bodies do not comply with the recommendation, parents would need to seek a judicial review of the body concerned
.  
· Do stakeholders consider that the powers of the LGO to issue reports and make recommendations would be sufficient for the complaints service?

· Do stakeholders consider that the Secretary of State should have a further reserve power to ensure compliance with the service’s recommendations if he decided that this was required in a particular case?
70. Option 2 The second option is to locate the new service with the Office of the Schools Adjudicator (OSA).  The Schools Adjudicators are appointed under section 25 of the School Standards and Framework 1998 and are acknowledged as independent of central and local government. They deal with a range of issues connected with admission arrangements, school reorganisation, competitions and assets. The parents’ complaints service under this option would be located, therefore, with a body which already deals with a range of issues of concern to parents. Schools Adjudicators’ expertise is in education issues and although not necessarily familiar to parents, the service is well known to schools and local authorities. The Schools Adjudicators would be able to take on the Secretary of State’s power to direct (they currently direct in school admissions cases), which would be enforceable by judicial review brought either by the Schools Adjudicators or a parent. 

71. There are currently 10 Schools Adjudicators, supported by a small administrative team, with no regional or local presence. Taking on the complaints service would require a significant increase in capacity and the service would not be able to call on an existing infrastructure. The OSA would also need some major organisational changes to deal with the dual role of regulator and complaints handler separately and properly.  In addition, the role of the Schools Adjudicators will become wider, following successful passage of the Education and Skills Bill, which is currently before Parliament. They will have a more proactive role in ensuring that admission arrangements comply fully with the School Admissions Code and admissions legislation. The challenge for this option would therefore be to ensure value for money and to launch an effective service at the same time as the host organisation undergoes radical change. 

72. Stakeholders are invited to comment on which of the two organisations they think would be best placed to host the complaints service. 

· Which organisation do stakeholders think gives the best fit with the principles of the complaints service set out above in paragraphs 21-28?
· Which organisation would provide the best outcome for parents?  
· Which organisation would command the widest credibility with schools? 
· Which organisation would be likely to be able to organise the most efficient service from the point of view of schools and parents?  
An independent local referrals system

73. As an alternative to the independent complaints service outlined at paragraphs 41 –72 above, this section sets out the proposed remit for an independent local referrals system to consider whether complaints that have not been resolved at school level should be referred back to the governing body to reconsider. This is based on Sir Alan Steer’s recommendations. 

74. The proposal would be for local authorities to take formal responsibility for considering all parents’ complaints once the school level process has been exhausted.  The advantage of this arrangement is that LAs will have extensive knowledge of the school context and as such may be more acceptable generally to schools than a national body far removed from local circumstances.  Should the new arrangements be extended in due course to Academies, CTCs and CCTAs, they - being independent of LAs - may feel that LAs do not have the same detailed understanding of their particular circumstances.  The service under the LA aegis would be light touch, building on the existing relationships between parents, LAs and schools in the area.  It is a rational fit with LAs’ role as champions of parents and children in their area and congruent with LAs’ wider interests in ensuring quality, standards and pupil well-being across the range of education and other services commissioned and provided in their area.  The attraction of the LA option lies in the local knowledge and immediacy involved in reviewing and returning to schools those decisions which it sees as faulty.   

75.  LAs could assure independence by convening independent panels (the membership of which could be regulated by law) to review school decisions in the manner of the independent appeal panels for admissions and permanent exclusions.  Nevertheless, the local authority will have an interest in some decisions and parents may not perceive the service as sufficiently independent.   

76. In addition, some functions detailed in this consultation would not be appropriate for this approach, notably those which are the responsibility of the LA. This would include casework on complaints that children with statements of SEN are not receiving the special educational provision specified in the statement, as this is the responsibility of the LA. The Government does not believe that it would be appropriate for LAs’ current role to invest them with the power to direct but would be interested in stakeholders’ views on this position.  The Secretary of State would therefore need to retain the power to direct governing bodies on their statutory education functions.   Unresolved complaints about the curriculum under section 409 would remain with the LA.   The LGO would have no power to investigate the decisions of local authorities in reviewing parents’ complaints about schools.    
An independent complaints review service or a local independent referral service 
77. Paragraphs 41 – 76 above have described in some detail two alternative ways of dealing with complaints that have not been resolved at school level. 
· Stakeholders are asked whether they would prefer:

a. An independent complaints review service (as described at 41 – 72 above) or

b. An independent local referral service (as described at 73 – 76 above)? 
Links with other complaints procedures and the case for a complaints portal

78.  As outlined above, the new service will have the power to consider virtually all cases where a parent remains unsatisfied with a governing body’s decision about a matter which is the responsibility of the governing body and which affects their child. There are separate existing complaints procedures. These include arrangements for handling complaints about admissions, permanent exclusions, different aspects of provision for pupils with special educational needs and for services provided by local authorities. Annex A gives more details of these arrangements.  Overall, the Government proposes that existing arrangements for independent appeal panels and tribunals, such as admissions and permanent exclusion panels and the work of SENDIST should be outside the scope of the new arrangements.    
79. Although the different treatment of complaints is to some extent necessary, reflecting different accountability streams and particular arrangements, the aim should be for different complaints systems to align over time to provide a seamless service for parents.  Critically, parents should not be prevented from making a complaint because they do not understand the system.  This implies a single point of entry – a portal which routes people dissatisfied with a service to the appropriate body and gives them the information they need to decide on their course of action. Government can support parents by including advice on routes for complaints on its own websites and via organisations already involved in providing information and guidance to parents, including through the Parent KnowHow Programme. 
· Do stakeholders have any views on the best way to achieve a streamlined service? 
· Should schools be required to provide information about the different routes for complaints? 
· Should the new service provide such information? 
· What other services could usefully provide information for parents? 
Section 409 complaints

80. Paragraph 13 above explains the requirement for local authorities to make arrangements for considering complaints under section 409 of the Education Act 1996 about curriculum, Christian collective worship, attendance at Sunday school and exemptions from non-curricular sex education.  The Government does not consider that these particular arrangements are necessary and proposes therefore that complaints about section 409 matters which are the responsibility of governing bodies and which cannot be resolved by the governing body should be referred to the new service and not to the local authority. 
· Do stakeholders agree that complaints about section 409 matters which are the responsibility of governing bodies and which cannot be resolved by the governing body should be referred to the new service and not to the local authority? 
Complaints about specified provision for children and young people with statements of SEN

81. The Secretary of State receives and investigates around 800 complaints per year concerning children and young people with SEN.  The majority of these are related to provision for the individual child/young person (e.g. specified support not being provided, speech and language provision specified not being in place).   In these cases, where the Secretary of State deems it expedient he may intervene by issuing directions under sections 496 and 497 to the local authority or school governing body concerned.  Most bodies comply at the “minded to direct” stage and few directions are issued.   The Government wishes to consult on the proposal that the complaints review service should consider these individual complaints.  This would only be possible if the option of an independent complaints review service was adopted rather than the local referrals service.  The enforcement of these decisions is discussed in the section on administrative arrangements for the new service at paragraphs 41 - 72 above and in “Achieving these changes” below.
· Do stakeholders agree that the independent complaints review service should consider complaints about specified provision for children and young people with statements of SEN?     
Achieving these changes 
82. Legislative changes would be required to replace the role of the Secretary of State in decisions on individual cases at school level and on cases against local authorities and governing bodies under sections 496 and 497 in respect of SEN.   As discussed above the power to deal with these complaints would be given to the independent service.   This would not affect the Secretary of State’s ability to direct governing bodies and local authorities in respect of strategic or system level objectives, which would remain. For example, the Secretary of State would still be able to investigate a complaint that a governing body had failed to comply with its duties in relation to school budgets, or had not complied with the duty to establish a parent council. 
· Do stakeholders agree that the Secretary of State’s powers of direction in relation to considering individual parents’ complaints on school issues be removed from him and placed with the independent complaints review service or local referrals service?  
· Should powers in relation to handling complaints about governing bodies and local authorities in breach of statutory duties or LAs acting unreasonably in respect of SEN be placed with the independent complaints review service?
83. We also wish to consult on undertaking through agreement and, if necessary, legislation to limit as far as possible the multiple routes of appeal while preserving rights of parents.   Under these proposals the new service would not consider complaints where there is a right of appeal to a Minister or tribunal or where there is remedy by way of proceedings in a court.   Furthermore the service would not consider complaints where there are ongoing court proceedings.  
· Do stakeholders have views on this approach? 

Piloting the new service

84. There is a risk in these proposals that there will be unpredictable levels of demand of the new service and early practical difficulties establishing boundaries for the service.  There will also be issues specific to the circumstances of different categories of schools – including maintained special and maintained nursery schools and PRUs and Academies, CTCs and CCTAs.  The Government believes, therefore, that there are compelling practical arguments for piloting the service in the first instance to gain a view on unmet demand, the practicalities of guidance on remit and relations with existing appeal and referral mechanisms.  The intention is that the pilot should begin in certain LAs and with maintained mainstream schools in those areas. Subject to evaluation, the Government will consider the case to extend the new arrangements to all areas of the country and to other categories of publicly funded schools. 
· Do stakeholders agree that we should seek to pilot the new service in first instance?   
Confidentiality
The information you provide in your response will be subject to the Freedom of Information Act 2000 and Environmental Information Regulations, which allow public access to information held by the Department. This does not necessarily mean that your response can be made available to the public as there are exemptions relating to information provided in confidence and information to which the Data Protection Act 1998 applies. You may request confidentiality by ticking the box provided, but you should note that neither this, nor an automatically-generated e-mail confidentiality statement, will necessarily exclude the public right of access.

2.   How to Respond
You can respond on-line or in writing to: 
Consultation Unit
Department for Children, Schools and Families 
Area 1A, Castle View House
East Lane
Runcorn
Cheshire WA7 2GJ
Or by email to: 
parentscomplaints.consultation@dcsf.gsi.gov.uk
3.   Additional copies
Additional copies are available electronically and can be downloaded from the DCSF consultation website www.dcsf.gov.uk/consultations/     The Consultation extends to England only. 
4.  Plans for making the results public
A summary of consultation responses will be laid before Parliament in the autumn.   The findings of the consultation will also be made available on line at the DCSF consultation website.
Annex A
Routes for specific complaints and appeals

1. While the route for most complaints about the conduct of a school is as described in this document (to the school body and its governing body and thereafter to the Secretary of State or the Courts), there are also a range of  specific routes for certain categories of complaints. This annex outlines some of the most important routes.  

Complaints about admissions 

2. For admissions decisions and permanent exclusions there is a system of independent appeal panels to which parents may apply and which rule on the local level decisions – which may be made by the governing body or local authority.  Complaints about the appeal panels can in turn be considered by the LGO.  For general objections about a maintained school’s admission arrangements the Schools Adjudicator can consider and may require an admission authority (i.e. a school or local authority) to change its admission arrangements.    

3. The Schools Adjudicator has an important role in ensuring fair access to schools for all children. Changes proposed in the Education and Skills Bill currently before Parliament will place a new duty on the Schools Adjudicator to have a more proactive role in relation to schools admission arrangements. We are currently consulting, through the Schools Admissions Consultation 2008, on new Regulations to support this wider role for the Schools Adjudicator. 

Complaints about exclusions

4. For permanent exclusions there is a system of independent appeal panels to which parents may apply and which rule on the local level decisions – which may be made by the governing body or head teacher.  Complaints can be made to the LGO about maladministration of an independent appeal panel (or to the Secretary of State in the case of Academies). The Secretary of State can consider complaints about governing bodies' and management committees' operation of the exclusion process, and we propose including such complaints within the new arrangements.

Complaints about Local Authority provided services
5. This includes services such as out of school hours learning provided by the local authority rather than by schools, home to school transport provided by the local authority and school meals services provided by the local authority. It includes also other parts of children’s services and other services used such by children such as leisure and library services. Where a complainant believes that a local authority has been at fault in the provision of a service – for example, through making a mistake, delay, failure to follow policies or guidelines or bad advice – and has complained to the local authority without success then they can refer the matter to the Local Government Ombudsman (LGO).   The LGO is able to investigate alleged cases of maladministration or a failure to provide a service where there has been injustice (i.e. where the failure has caused problems for the complainant) and can recommend any remedy ranging from an apology to financial compensation for loss or distress. The LGO has no enforcement powers.  For school admissions cases parents may apply to the LGO if they believe the local authority or the governing body (as the relevant “admissions authority”) has been at fault.  The LGO has jurisdiction over some aspects of SEN cases, such as maladministration and delay in SEN processes which are detrimental to individual children and their parents, and other areas such as exclusions panels, home to school transport, social care, children in need.  

Complaints to OFSTED
6. Parents may complain to Ofsted if they have concerns about the provision in their child's school.  Ofsted has powers to investigate such complaints under section 11A of the Education Act 2005.  Ofsted's role is to consider complaints which raise concerns about standards or pupil well-being in the school as a whole, where parents have exhausted local procedures and remain dissatisfied.  Its complaints role does not extend to individual cases.  As part of an investigation, Ofsted can require both the school and the local authority to provide information and it can also require the school to arrange a meeting between parents and inspectors to explore issues and concerns more generally with parents.  Following an investigation, Ofsted may decide to retain a complaint so that it can form part of the evidence base for a future inspection.  Where Ofsted has serious concerns, it may decide to conduct an immediate inspection of the school.  There are no changes proposed to the arrangements described above.

Complaints about SEN 

7. Parents of children with SEN can appeal local authority decisions in the statutory assessment and statementing process to the Special Educational Needs and Disability Tribunal.

8. The Department receives and investigates around 800 complaints per year concerning children and young people with SEN. The majority of these are related to provision for the individual child/young person (e.g. specified support not being provided, speech and language provision specified not being in place etc).  A small number (around 30 per year) will require investigating whether a LA is operating a “blanket policy”, for example failing to specify and quantify provision in a child’s statement.  Around 40 cases a year are where there are disputes between schools and LAs about the school being named in a child/young person’s statement.  These will be from a school complaining that the LA has acted unreasonably in naming the school, or from a LA complaining that the governing body of the school is failing in a statutory duty by failing to admit a child where the school is named in the child’s statement.   

� Bullying in Schools: A review of the current complaints system and recommendations for change 


� Written Ministerial Statement by the Parliamentary Under-Secretary of State for Children, Schools and Families (Kevin Brennan) Hansard 13 Mar 2008 Column 19WS





� 'Parental Involvement in Children's Education 2007.  Mark Peters, Ken Seeds, Andrew Goldstein and Nick Coleman, RMRB Social Research Report No DCSF-RR034 ISBN 978 1 84775 144 7


� HYPERLINK "http://www.dfes.gov.uk/research/data/uploadfiles/DCSF-RR034.pdf" \o "http://www.dfes.gov.uk/research/data/uploadfiles/DCSF-RR034.pdf" �http://www.dfes.gov.uk/research/data/uploadfiles/DCSF-RR034.pdf�





� PRUs have management committees rather than Governing Bodies. The term “governing body” in this document includes the management committee of a PRU. 


� Under section 29 of the Education Act 2002 in the case of maintained schools and regulation 7 of the Education (Independent Schools Standards) (England) Regulations 2003 in the case of Academies. 





� Advisory councils on religious education, the determination of cases in which a requirement for Christian collective worship is not to apply, the lack of a requirement of attendance at Sunday School, exemptions from non-curricular sex education.


� Section 25(5)(d) of the Local Government Act 1974


� Schedule 5 to the LGA 1974.


� Except where a parent is complaining about a failure by the local authority (see paragraph 17)


� The Government is currently undertaking a Ministerial Review of Governance which is looking at the role of governing bodies in future.  This review is considering how schools can better use feedback in the widest sense from parents– including comments and compliments as well as complaints.   This review will report in autumn 2008.   


� National Evaluation of Special Educational Needs Disagreement Resolution Services published on 25 September 2008.  


� This definition of “parent” is based on that contained in section 576 of the Education Act 1996. Parental responsibility is defined in the Children Act 1989. This definition will include the local authority in the case of a looked after child.


� The Local Government Act 1974 says that in determining whether to initiate, continue or discontinue an investigation, the LGO shall “act in accordance with his own discretion”.  But in exercising that discretion he must act in accordance with public law – so he must act reasonably.





� Teachers in this document includes head teachers


� In schools the employer of staff will be the governing body or the LA depending on the category of school. Where the LA is the employer, staffing responsibilities and powers are usually delegated to the governing body.  


� In the case of a school where the LA is the employer, the LA will act on instructions from the governing body where the governing body has a delegated budget and delegated staffing powers. 


� In the same way that the Secretary of State would apply for judicial review in cases where bodies did not comply with a direction.








