Independent Review Mechanism (Fostering)
Analysis of responses to the consultation document
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Introduction
This report is based on 48 responses to the consultation document.  
Throughout the report, percentages are expressed as a measure of those answering each question, not as a measure of all respondents.  

The organisational breakdown of respondents was as follows:

	Local authority
	42%

	Other
	31%

	Independent Fostering Service Provider
	21%

	Existing foster carer
	6%


This report starts with a background, followed by an overview and then a summary analysis of each question within the consultation.  For each question, the key points raised are discussed.
Annex A provides a statistical analysis of responses by respondent ‘type’.
Background

1. The proposed introduction of an Independent Review Mechanism (IRM) for fostering was announced in the Care Matters: Time for Change White Paper and there was opportunity to debate it in Parliament during the Parliamentary passage of the Children and Young Persons Bill (now the Children and Young Persons Act 2008).
2. The IRM for fostering is part of a wider package of measures to improve the approvals process for local authority foster parents and to encourage more people to come forward to foster.  It responds to concerns from stakeholders that the current approval process is insufficiently independent, and brings fostering in line with adoption where there has been an IRM since April 2004.  The IRM for fostering will be similar to the existing IRM for adoption.  
3. Currently, when a person receives a notice from their fostering service provider that the provider intends not to approve them as a foster carer
, or to terminate or amend the terms of their existing approval (a “qualifying determination”), the person may accept it or they may make representations to their provider within 28 calendar days of the date of the notice.  If the provider’s decision is not to make an initial approval, it will have been informed by the recommendation of their fostering panel; it may also have been so informed if the decision is to terminate or amend the terms of an existing approval.  If the provider receives representations, they must refer the case back to their fostering panel, who will review it and make fresh recommendations to the fostering service provider.
4. The introduction of an IRM for fostering will provide a third option.  It will enable prospective and approved foster carers to apply to the Secretary of State for a review by an independent review panel (in this document, an “IRM panel”) of a qualifying determination made by a fostering service provider in relation to their suitability to act as a local authority foster parent and/or the terms of their approval as the case may be.  
5. If the individual chooses the new option of applying to the Secretary of State for a review of the qualifying determination by an independent panel, the Secretary of State will set up a review panel.  The IRM panel will review all the information that was provided to the provider’s fostering panel and, after a hearing at which the individual will be able to attend (as well as making written submissions beforehand), make a fresh recommendation as to the suitability of the individual to be a foster carer, and/or as to the terms of the approval as the case may be.  The fostering service provider will be required to take account of the recommendation of the IRM panel, as well as the original recommendation of the fostering panel, when reaching their final decision about approval.      
6. Regulations introducing the IRM for fostering will be made under the Children Act 1989, as amended by the Children and Young Persons Act 2008, and consequential amendments will be made to the Fostering Services Regulations 2002.  The provisions in the Act confer independent review functions (in relation to England) on the Secretary of State; the Act also permits the Secretary of State to arrange for an organisation to discharge those functions on his behalf. It is intended that the IRM for fostering will become operational from 1 April 2009. 
Overview
61% of respondents agreed with the general approach to the IRM. Comments suggested the view that it would improve fairness and transparency for the applicant.  Of the 26% who disagreed with the approach, a number were concerned about the financial implications for fostering service providers.  Funding will be made available to local authorities to meet costs associated with the IRM, including the cost to independent fostering service providers, as part of the budget for implementing the Care Matters White Paper. 
In line with the opinion of the majority of respondents, the time limit for applicants to make an application to the Secretary of State will be set at 28 calendar days, rather than 40 working days as is the case for prospective adopters (50% were in favour).  Though there was some support for alignment with the 40 day deadline for making adoption-related representations, several respondents felt a longer deadline could lead to additional stress for applicants and delay in placement of children.  
In line with the majority opinion, regulations will state expressly that, in considering what recommendation to make, the IRM panel may seek additional information (78% were in favour) and that the fostering panel may seek legal advice (80% were in favour).  Comments suggested that the ability to seek such information, if necessary, could be helpful to panel decision making.    

The majority of respondents were in favour of a medical member of the IRM panel (59%); and 46% (vs. 37% against) were in favour of a medical member of the fostering panel.  However, comments in both cases indicated that the main concern was that both panels could access medical advice.  The regulations will therefore not introduce a voting medical member of the IRM or fostering panel, but will be drafted to state expressly that, in considering what recommendation to make, IRM and fostering panels may seek medical advice.  
Respondent’s comments have been taken into account in the development of the Independent Review of Determinations (Adoption and Fostering) Regulations 2009 and the Fostering Services (Amendment) Regulations 2009.  These statutory instruments will come into force on 1 April 2009.  The Department intends to issue a letter to local authorities and independent fostering service providers setting out the changes being introduced and the actions providers will need to consider making to prepare for implementation of the IRM for fostering.  This will be available on the Every Child Matters website at www.everychildmatters.gov.uk/fostercare. 
Summary
Q1.
Do you agree with the general approach to the IRM for fostering?
There were 46 responses to this question.
28 (61%)  Agree
12 (26%)  Disagree

6 (13%) Not sure

The majority of respondents agreed with the principle of the IRM.  Comments included the view that it was right to bring foster care in line with adoption in this respect; that the IRM would provide a fairer and more transparent approval process; and that the IRM could help create more consistent practice across providers.  

Although most respondents agreed with the IRM, a number of respondents were concerned about the costs, and additional bureaucracy, for providers.  
The Department does not expect the costs to be high, as enquiries of providers have indicated that there are only a small number of applicants who currently make representations to the provider’s fostering panel (the current route for review of suitability determinations).  Our experience from the IRM for adoption is that the number of reviews is low.  Providers will only contribute to the cost of reviews of qualifying determinations that they themselves have made; the number of reviews should therefore be proportional to the size of the agency.  Furthermore, the IRM will be an alternative option for applicants to the current review of a qualifying determination by the fostering panel, so a provider’s contribution towards the cost of review will be instead of the costs currently incurred.  The Department also does not expect there to be significant additional bureaucracy – providers will be required to make available relevant documents to the IRM fostering panel, as they would to their fostering panel if the applicant chose that route for review.  Funding has been made available to local authorities within the budget for implementing the Care Matters White Paper to meet any additional costs to providers of the IRM for fostering, which includes the cost to independent fostering service providers. 
Some respondents stressed that the approval process should continue to focus on safeguarding children as a priority.  This will, of course, continue to be a priority when assessing a person to be a foster carer and it will continue to be the case that the fostering service provider will make the final decision about approval.   Prospective and approved foster carers already have the option to make representations to the provider’s panel for a review of the qualifying determination.  The IRM will be an alternative option for applicants.  As with the provider’s panel, the fostering service provider will be required to consider this recommendation when making a decision about the applicant.  The final decision remains with the fostering service provider.   
Q2.
Do you think that the current 28 day calendar limit for prospective/current foster carers to apply to the Secretary of State to have their case reviewed should be extended to 40 working days?
There were 44 responses to this question.

22 (50%)  No

15 (34%)  Yes
7 (16%) Not sure

Whilst some respondents felt that there should be parity with the arrangements for adoption, which give 40 working days for representations to be made to the adoption agency or an application to be made to the Secretary of State for a review of the qualifying determination by an IRM panel, the majority of respondents felt that 28 calendar days (the current time frame in the Fostering Services Regulations 2002) is sufficient for prospective and approved foster carers to make an application for a review of the qualifying determination by the IRM panel.  
A number of respondents gave the view that to extend this to 40 days would delay decisions, with negative implications for the applicant and for children, particularly where the applicant is being approved to care for a particular child.  We, therefore, propose to implement a 28 calendar day limit for prospective and approved foster carers to apply to the Secretary of State for a review by an IRM panel of the qualifying determination, in line with the current limit for foster carers to make representations to the fostering service provider.  

Some respondents felt that applicants should be allowed 28 days from the date they receive the notice, rather than 28 days from the date the fostering service provider sends the notice, to make an application.  The Department believes that this proposal would be difficult to implement in practice, because there would be no verifiable evidence of when the notice was received.  However, the Department acknowledges that, in some case, notices sent some period after they are dated may be an issue.  To address this, the Department will stress in the letter to fostering service providers that notices should be sent on the date of the notice.  
Q3a.
Do you think it would be helpful to require a medical practitioner to sit on the IRM for fostering? 

There were 46 responses to this question.

27 (59%)  Yes

14 (30%)  No

5 (11%) Not sure

Although the majority of respondents answered “yes” to the proposal, the comments suggested that most considered that the IRM panel should have access to medical advice where medical matters are a feature of the case, but to require a medical practitioner to sit on all panels is unnecessary and would increase the costs of reviews, both financially and in terms of the medical practitioner’s time.  
A number of respondents felt that access to the medical report provided to the fostering panel, and the ability to seek further medical advice, would be sufficient.  However, some felt that the advice in medical reports can at times be unclear, insufficient or contain difficult medical terminology, so being able to discuss queries with a medical practitioner in person would be helpful.  

Respondents in favour of having a medical member on the IRM panel felt that there has been an increase in complex health issues and that it is likely that issues regarding suitability and variation of approvals will often be linked to health considerations.  
In response to the outcome of the consultation, regulations will provide that the IRM panel may obtain medical advice as it considers necessary in relation to the case.  A medical advisor will be made available to the IRM panel.  However, they will not be a voting member nor will they be involved in the decision making process when the panel decides what recommendation to make.  Regulations will also require fostering service providers to give the IRM panel any information they request, which could include requests for clarification of the medical report. 
Summary 
11 (24%) respondents suggested that it would be helpful to have advice/consultation with medical practitioner, though this person does not have to sit on the panel.

4 (9%) respondents suggested that the panel should already have access to medical reports.
3 (7%) respondents fully supported this proposal due to an increase in complex health issues.
3 (7%) respondents were concerned about the costs associated with requiring a medical practitioner to sit on the panel.

Q3b.
Do you think it would be helpful to require a medical practitioner to sit on the provider’s fostering panel? 

There were 46 responses to this question.

21 (46%)  Yes

17 (37%)  No

8 (17%) Not sure

Responses to this proposal were similar to those in response to question 3a, though fewer consultees answered “yes” to having a medical practitioner on the provider’s fostering panel than on the IRM panel.  
Some respondents felt that queries regarding the medical report could be addressed if the medical practitioner was there in person, but acknowledged that there are resource implications.  As with question 3a, several respondents felt that the cost and professional medical resources required to have a medical member of all fostering panels was not justified. 

Several respondents pointed out that there is already scope for medical advice to be sought and that a medical report, plus a medical advisor on hand to consider specific issues, is sufficient.  
The Fostering Services Regulations 2002 will be amended to state expressly that, in considering what recommendation to make, the fostering panel may obtain medical advice as it considers necessary in relation to the case. 

Summary 

7 (15%) respondents suggested that the provider’s fostering panel can already ask for medical reports.  
7 (15%) respondents suggested that it would be helpful to have advice/consultation with a medical practitioner, though this person need not sit on the panel.
3 (7%) respondents thought the medical practitioner could assist in providing expertise around medical issues and terminology.  

Q4a.
Do you think it would be helpful for regulations to state that the IRM should be able to seek additional information? 

There were 46 responses to this question.

36 (78%)  Yes

9 (20%)  No

1 (2%) Not sure

Whilst there was widespread support for regulations stating that the IRM panel may seek additional information, the comments indicated that seeking such information should not be a requirement, but an option where the panel feels it necessary.  A number of respondents suggested that the panel will have the power to seek additional information without this being in legislation.
Regulations will provide that the IRM panel may request the fostering service provider to obtain information that the IRM panel considers necessary, and that the fostering service provider must make available that information, wherever reasonably practicable.  
Some respondents expressed concern about the IRM panel having access to different/more information than was available to the fostering service provider’s fostering panel and basing their recommendation on different information.  It was felt that the fostering panel should be able to consider any additional information provided to the IRM panel.  The IRM panel will be required to inform the fostering service provider of its recommendation and the reasons for it.  If additional information obtained by the IRM panel was material to the recommendation, this should be explained in the reasons for the recommendation and the information should be made available to the provider.  This is current practice with respect to the IRM for adoption.         

Summary 

19 (42%) respondents felt the IRM panel should be able to seek additional information when necessary.

7 (15%) respondents suggested the provider’s fostering panel can already seek additional information.
2 (4%) respondents suggested that the IRM and fostering service provider panels should have the same information.

Q4b.
Do you think it would be helpful for regulations to state that the provider’s panel should able to seek legal advice? 

There were 46 responses to this question.

37 (80%)  Yes

8 (17%)  No

 (2%) Not sure

Whilst there was widespread support for amending the Fostering Service Regulations 2002 to state expressly that, in considering what recommendation to make, the provider’s fostering panel may seek legal advice, several respondents acknowledged that panels already have the power to do this, and some were concerned that seeking such advice should not be mandatory.    
The general view was that fostering panels already seek legal advice where they need it.  
The Fostering Services Regulations 2002 will be amended to provide that the fostering panel may seek additional legal advice. 

Summary 

13 (29%) respondents suggested that seeking legal advice would be helpful if it assists in decision making but it should not be done on a mandatory basis.

11 (24%) respondents suggested that it made sense for this to become regulatory.

8 (17%) respondents suggested that the fostering panel can (and do) already seek legal advice.  

Q5.
Do you have any other comments you wish to make?

There were 45 responses to this question.

36 (80%)  Yes

9 (20%)  No



In addition to the specific questions above, respondents also commented on a number of areas, including the applicant’s right to attend the panel, clarity regarding the point in the application process when a qualifying determination is made, and whether the IRM panel should be able to consider changes to the terms of approval.
Some respondents suggested that an applicant should have the right to attend the panel.  The regulations will make provision for an applicant to have the option to attend the IRM panel and will consider whether this right should also apply to fostering panels.
Some respondents referred to the need for clarity regarding the point at which a prospective foster carer is “being assessed” rather than “being screened pending assessment” and when a qualifying determination is made.  On this point, there is to be no change to the current arrangements; the applicant will simply have the option of review by the IRM panel instead of by the fostering panel.  As with review by the fostering panel, the IRM panel will only consider decisions which the applicant has received official notice of by the fostering service provider (according to regulations 28(6) or 29(7) of the Fostering Services Regulations 2002).  Where a person has left the application process at an earlier stage, there will, as currently, be no recourse to review by the fostering panel or the IRM panel.          
Some respondents felt that changes to the terms of approval should not be subject to review by the IRM panel.  The Department considers that foster carers whose terms have been changed should be able to seek a review by the IRM panel; for example, this will allow foster carers who have had very limiting terms placed on their approval the opportunity to have such a decision reviewed.  Such a scenario has been raised as a matter of concern by stakeholders in the past.

Annex A – Responses to the consultation
	1 Do you agree with the general approach to the independent review mechanism for fostering?

	There were 46 responses to this question.

	
	Local authority
	Independent Fostering Agency
	Existing foster carer
	Prospective foster carer
	Other
	Total


	Agree
	11
	3
	3
	0
	11
	28
	61%

	Disagree
	3
	6
	0
	0
	3
	12
	26%

	Not sure
	5
	1
	0
	0
	0
	6
	13%


	2 Do you think that the current 28 calendar day limit for prospective/current foster carers to apply to the Secretary of State to have their case reviewed should be extended to 40 working days? 

	There were 44 responses to this question.

	
	Local authority
	Independent Fostering Agency
	Existing foster carer
	Prospective foster carer
	Other
	Total


	Yes
	9
	1
	1
	0
	4
	15
	34%

	No
	8
	9
	0
	0
	5
	22
	50%

	Not sure
	2
	0
	1
	0
	4
	7
	16%


	3 a) Do you think it would be helpful to require a medical practitioner to sit on the independent review panel for fostering?

	There were 46 responses to this question.

	
	Local authority
	Independent Fostering Agency
	Existing foster carer
	Prospective foster carer
	Other
	Total


	Yes
	14
	3
	2
	0
	8
	27
	59%

	No
	4
	7
	0
	0
	3
	14
	30%

	Not sure
	1
	0
	1
	0
	3
	5
	11%


	3 b) Do you think it would be helpful to require a medical practitioner to sit on the on the provider’s fostering panel?

	There were 46 responses to this question.

	
	Local authority
	Independent Fostering Agency
	Existing foster carer
	Prospective foster carer
	Other
	Total


	Yes
	15
	0
	1
	0
	5
	21
	46%

	No
	4
	10
	0
	0
	3
	17
	37%

	Not sure
	0
	0
	2
	0
	6
	8
	17%


	4 a) Do you think it would be helpful for regulations to state that the independent review panel should be able to seek additional information?

	There were 46 responses to this question.

	
	Local authority
	Independent Fostering Agency
	Existing foster carer
	Prospective foster carer
	Other
	Total


	Yes
	17
	5
	3
	0
	11
	36
	78%

	No
	2
	4
	0
	0
	3
	9
	20%

	Not sure
	0
	1
	0
	0
	0
	1
	2%


	4  b) Do you think it would be helpful for regulations to state that the provider’s fostering panel should be able to seek legal advice?

	There were 46 responses to this question.

	
	Local authority
	Independent Fostering Agency
	Existing foster carer
	Prospective foster carer
	Other
	Total


	Yes
	17
	6
	1
	0
	13
	37
	80%

	No
	2
	4
	1
	0
	1
	8
	17%

	Not sure
	0
	0
	1
	0
	0
	1
	2%


	5 Do you have any other comments you wish to make?

	There were 46 responses to this question.

	
	Local authority
	Independent Fostering Agency
	Existing foster carer
	Prospective foster carer
	Other
	Total


	Yes
	15
	9
	0
	0
	12
	36
	80%

	No
	5
	0
	2
	0
	2
	9
	20%


� In this document ‘foster carer’ means a local authority foster parent as defined in section 23(3) of the Children Act 1989, and includes foster carers approved by a local authority or by an independent fostering provider.





