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Executive summary
Implementation of the Convention on the Rights of the Child

1. Some of the rights contained in the Convention on the Rights of the Child have been implemented into domestic law by the incorporation of the European Convention on Human Rights (ECHR) in the Human Rights Act. More of them could be protected by the UK signing, ratifying and incorporating into domestic law via the HRA Protocols 4, 7[1] and Optional Protocol 12[2] of the ECHR. Those steps would help to bring UK domestic law in line with the CRC.  

2. The Government should fully strengthen the CRC rights by signing, ratifying and incorporating into domestic law Protocols 4,7 and Optional Protocol 12 of the European Convention on Human Rights.
Reservations and declarations

3. The UK Government should withdraw its reservation to article 22 which allows it to disapply the Convention to those subject to immigration control. 

4. In relation to those subject to immigration control, the Government should sign, ratify and incorporate into domestic law through the Human Rights Act, Protocol 4 to the European Convention on Human Rights to prevent the frequent transfers of asylum-seeker children from one area to another.
5. The Government should also withdraw its reservations to the Optional Protocol on the involvement of children in armed conflict and ratify the Optional Protocol on the sale of children, child prostitution and child pornography.

Non discrimination

6. The UK Government's proposal to introduce a Single Equality Bill should include:
· a prohibition on homophobic harassment in schools.

· a prohibition on age discrimination in the provision of goods, facilities and services which protects persons aged under 18 years as well as those above.
· the adoption of an integrated equality duty which has the flexibility to identify and meet the needs of harder to reach or neglected groups, including children.
Juvenile Justice
Age of criminal responsibility 

7. There should be an independent review of the effect of the abolition of the rebuttable presumption that a child aged 10 to 14 is incapable of committing an offence. 
ASBOs

8. The 'naming and shaming' of children who are prosecuted for breach of an ASBO is inconsistent with principles of the child's best interests, welfare and rehabilitation and should cease.

9. As part of their duty under the Race Relations Act 1976 local authorities and the police should ensure that they monitor the impact of their anti-social behaviour policy on all racial groups and collect data on the number of ASBOs served, broken down by ethnicity. This data should be included in the Race and Criminal Justice statistics which are published by the Home Office under s95 Criminal Justice Act 1991.

Use of restraint in secure training centres 

10. The UK Government should amend the legislation on the use of physical restraint to make it explicitly clear that the use of physical restraint is not permissible for the purposes of good order and discipline.

11. There should be six monthly reports to Parliament on the number of restraint incidents broken down by the specific purposes for which restraint was necessary and ethnic origin of the detainee.

Education

Special Educational Needs Statements

12. The UK Government should act promptly to ensure that looked - after children with special educational needs (SEN) have an independent right to appeal decisions on support for their needs.

Disabled children in specialist care

13. It is recommended that children in long term residential placements, should benefit from the safeguards afforded to children with looked after status for example, monitoring and regular reviews of their care.

School exclusions and attainment levels
14. The frequency and duration of temporary exclusions should be monitored more closely and there should be a review of the adequacy of the Pupil Referral Units.

15. The strategies which have been adopted by the UK Government to tackle the high exclusion rate of black pupils should be extended to tackle the high rates of exclusion and low levels of attainment for Gypsy and Traveller children and other groups who are similarly affected e.g. looked - after children, children with SEN and asylum seekers.

Bullying and harassment
16. The Government should produce guidance for schools on how to respond to bullying behaviour and to victims of bullying and this should be supported by a training programme for staff.

17. See also [6] above on harassment in schools.
Special Protection Measures

Asylum-seeking/refugee children
18. There should be a duty to have regard to the child's best interests in the exercise of immigration and nationality functions.

19. Detention of children as a last resort should be a statutory principle.

20. The UK Government should collect and publish either annual or quarterly statistics on the number of children detained under Immigration Act powers.

21. Unaccompanied Asylum Seeker Children should have looked- after status and be entitled to remain in care or foster care until the age of 21 as other looked-after children.

Introduction 
1. The Equality and Human Rights Commission ( "the Commission") is an independent statutory body established under the provisions of the Equality Act 2006 ('the 2006 Act') with powers to enforce equality legislation on age, disability, gender, race, religion or belief, sexual orientation and transgender status in Great Britain and a unique mandate to promote the understanding of the Human Rights Act in England and Wales with a limited jurisdiction for human rights issues in Scotland.
 The Commission liaises with the Equality Commission for Northern Ireland which has the equivalent equality remit for that region. As an integrated and independent single body with new powers, it brings together and adds to the work of the Commission for Racial Equality (CRE), Disability Rights Commission (DRC) and Equal Opportunities Commission (EOC). The Commission opened its doors on 1 October 2007. 

2. The Commission is Great Britain's (GB) first independent statutory body for human rights. Until the creation of the Commission in October 2007, there had been no GB wide statutory body to promote and protect human rights in Britain. The Commission has a tripartite mandate of equality, human rights and good relations. The importance of fundamental rights is reflected in our strategic priorities and our vision.
 

3. The Commission's duties in relation to human rights are: 

· to promote understanding of the importance of human rights 

· to encourage good practice in relation to human rights 

· to encourage public authorities to comply with the Human Rights Act
 (HRA). 

4. The 2006 Act gives the Commission a number of powers, including law enforcement powers and these include the power to take judicial review proceedings using the Human Rights Act; to intervene in human rights cases taken by others and to carry out inquiries. These are significant powers that the Commission has already employed by intervening in four cases.

5. In the first six months of its operation, the Commission also launched a human rights inquiry.
 The aims of this inquiry are: to assess progress made in the ten years since the enactment of the Human Rights Act towards the effectiveness and enjoyment of a culture of respect for human rights in GB and to consider how the current human rights framework might be developed to realise the Commission's vision of a society built on fairness and respect, confident in all aspects of its diversity. The Commission intends to publish the findings and recommendations of the inquiry in March 2009. 

6. The Commission is fully committed to working with the full range of European and International organisations that promote human rights. The Commission engages extensively with the United Nations (UN) Human Rights system, the Council of Europe and the European Union. 

Children's Rights in Great Britain

7. The Commission is pleased to submit this shadow report under the Convention on the Rights of the Child (CRC). Since our work in the field of children’s rights is not yet fully developed this report necessarily builds on the work and experiences of the three legacy commissions, the CRE, DRC and EOC. For this reason the focus of this report is on inequality and disadvantage, particularly for certain groups. 

8. Our key concerns are :

· that the best interests of the child is not always at the heart of policy making;

· the lack of advocacy for children in decision making and legal processes which concern them;

· that punitive rather than rehabilitative approaches to offending or bad behaviour are being increasingly adopted;

· Black boys, Gypsy and Traveller children, asylum seeker children and children in care are not benefiting from the wealth and opportunities which Great Britain has to offer them. 
9. The Commission notes that a major area of concern to the Committee is corporal punishment in the family and the retention of the reasonable chastisement defence. This is not an issue on which we comment in this report but it is a matter which is currently under consideration within the Commission.
National Human Rights Institutions (Article 3)

10. Since the last examination of the United Kingdom in 1999, there have been two significant positive developments: the establishment of a Children's Commissioner for each country of the United Kingdom and the creation of the Equality and Human Rights Commission. 

11. The Children's Commissioners bring a welcome focus to children and the issues which impact on their lives. Their achievements, as well as their structural weaknesses, are noted in the Commissioners’ joint report to the Committee.
 

12. The Equality and Human Rights Commission heralds a major shift in the way we tackle inequality and promote human rights in GB. The Commission works across all the grounds of equality - gender, gender identity, race, disability, age, sexual orientation, and religion - and much of the important work of the predecessor commissions (the CRE, EOC and DRC) has been taken on by the Commission and will continue to be developed in its work. 

13. The overall objective of the Commission’s first full year annual Business Plan for 2008/9 is bringing people together and focusing on the need for all who live in Britain, to have a deeper sense of commitment and mutual respect based on shared values with fairness at their core. 

14. Our four strategic priorities for 2008/09 are: 

· Analyse, define and target key equality and human rights challenges. 

· Change policy and organisational practice to provide better public services alongside an efficient and dynamic economy. 

· Anticipate social change, develop new narratives and reach new audiences in ways that strengthen equality and human rights. 

· Engage, involve and empower the public, especially people from disadvantaged communities and regions.

15. Within these strategic priorities we intend to work with the Department for Children, Families and Schools in England on the Government’s children’s plan looking at ways of protecting children and young people from poverty where they already suffer disadvantage because of their age, disability, gender, gender reassignment, race, religion or belief or sexual orientation. 

16. In addition, we have launched a number of projects involving children which will bring together young people who might not otherwise meet to get to know and understand one another better.  

'Our Space' summer camps

17. The Commission has recently launched plans for a summer camps programme for young people to commence in summer 2008. 

18. The project will aim to:

· Build good relations and social capital through breaking down barriers between young people from all backgrounds; 

· Help to reduce gaps between social groups by working with participants from all social classes;

· Provide a space for innovation and a testing ground for new policies, particularly on good relations and young people;

· Empower and support young people to take on leadership roles in their communities and become equality champions, with follow-up throughout the year;

· Contribute to setting strategic priorities, building the Commission's profile as a vibrant and inclusive organisation.

New Voices: youth debates

19. Young people are rarely given a platform to debate critical issues and find their own solutions. The Commission will undertake a series of youth debates throughout the year. Young people from a variety of backgrounds will be given a safe space to debate issues that are important to them and to the Commission.  

20. A further large conference will bring together young people from England, Scotland and Wales to learn from each other’s experiences and activities. The event will provide a setting for young people who are interested in equality and human rights to come together as a group and to network.

The Croeso Project (Wales)

21. The Croeso Project works with voluntary and arts organisations to promote good relations in Wales; to celebrate the diverse people and cultures of Wales; and to build understanding of language, faith, community and inclusion.  

22. Croeso’s main project is peer-led education in schools.  This has been shown to be an effective method of working with young people on difficult or controversial issues, breaking down barriers between them, and building cohesive and inclusive schools.
23. All schools in Wales are bound by a statutory requirement to have school councils.  These are made up of pupils who share decision-making powers in certain areas with the Board of Governors.  The Croeso team go into schools and train the school council on equality and diversity issues.  They then work with them to identify equality issues that affect their school and develop an action plan of how these can be tackled.  This may include organising a school assembly, leading further workshops for their peers, or starting an anti-bullying support network. 

24. Through these creative, evidence-based projects that speak directly to young people, we hope to create a younger generation that fully embraces equality and human rights. 

25. It is only through shaping and defining young people’s attitudes that we can reduce inequality, eliminate discrimination and strengthen good relations for the next generation. 

Implementation of the Convention on the Rights of the Child (Article 4)

26. Although the UK Government has ratified the UN Convention on the Rights of the Child it has not incorporated the Convention into domestic law. Consequently, the Convention is not directly enforceable in national courts and there can be no individual cause of action for breach of the Convention.

27. Whilst the Convention has not been incorporated, many of its provisions have been implemented into domestic law, fully or in part, by the Human Rights Act 1998, the civil and political rights in particular e.g. article 6 (right to life); article 13 (freedom of expression); article 14 (freedom of thought, conscience and religion); article 16 (privacy); article 28 (right to education); article 37 (prevention of torture, cruel inhuman or degrading treatment and freedom of liberty) and article 40 (fair hearing). These are all provided for in the Human Rights Act 1998. 
28. In relation to the socio-economic rights these are given effect largely through a combination of policy initiatives and social policy legislation, such as Every Child Matters and its corresponding legal framework the Children Act 2004. Since the UK Government's last periodic report there have been a number of legislative developments which seek to implement the provisions of the Convention and these are set out in the Government's periodic report dated 25 February 2008. 
29. However, unless otherwise stated, the guiding principle and bedrock of the Convention - that the best interests of the child shall be a primary consideration - is not implemented in all areas of policy and legislation. For example, the Children's Act 1989 requires a court when determining any question with respect to the upbringing of a child, or the administration of a child’s property to have the child’s welfare as the court’s paramount consideration but there is no similar duty on the criminal courts when dealing with children and young people.

30. The real benefit which the Convention brings is the single focus on children's rights and a comprehensive framework for ensuring that the child's best interests is central to all areas of policy and decision-making which has an impact on children, not just children specific legislation.
31. In the meantime, the UK Government announced in July 2007 in its Governance of Britain Green Paper a program of constitutional renewal, which includes how we should uphold and enhance the rights and responsibilities of the citizen.[1] A future public consultation on a British Bill of Rights and Duties was proposed in Chapter 4 of that Green Paper.[2] We expect that the Government will commence this consultation this year. This is likely to consider the incorporation of some socio-economic rights. 
Reservations and declarations

32. The Commission shares the view expressed by others that the reservation to Article 22
 of the Convention is not a valid reservation since it is incompatible with the objectives of the Convention. Obligations under the CRC are owed to everyone below the age of 18 who is within the jurisdiction of the State; the Reservation means that children subject to immigration control may be treated less favourably than other children and with a lower level of protection. The best interests of the child principle is excluded from decisions affecting children who are subject to immigration control. The impact which this has had on asylum seeker and refugee children is demonstrated by policies on detention, removal, education and basic care. 
33. Additionally, it should be noted that the Government has refused to sign and ratify Protocol 4 to the ECHR; article 2 of Protocol 4 provides that everyone lawfully within the territory of a state shall, within that territory, have the right to liberty of movement and freedom to choose his residence, The Commission urges the ratification and incorporation of Protocol 4 to prevent the forced transfers of asylum seeker families and their children from one area to another within Great Britain. 
34. The Government should also withdraw its reservations to the Optional Protocol on the involvement of children in armed conflict. The Commission does not consider that children and young people under the age of 18 should be recruited into the armed forces at all. Further, the Government should ratify the Optional Protocol on the sale of children, child prostitution and child pornography. The Government argues that it first needs to introduce a range of new offences
 to ensure that it is fully compliant with the Protocol and that this requires primary legislation. The decision to ratify the Protocol ought not to rest on the prior adoption of statutory law which said law can follow after the ratification of the Optional Protocol.

Non discrimination (Article 2)

35. The UK has refused to sign and ratify Optional Protocol 12 of the ECHR, which is a free standing right to non - discrimination.

36. Since the last periodic report the Government has extended its anti discrimination laws as part of its obligation to implement the EU Race Directive 2000/43/EC and Equal Treatment in Employment Directive 2000/78/EC. The list of new legislation is set out in the Government's periodic report. On 26 June the Government also announced its intention to introduce a Single Equality Bill.

37. While the expansion of anti discrimination legislation is welcome, the Commission is disappointed at the decision not to prohibit homophobic harassment in schools and to restrict protection from age discrimination legislation in the provision of goods, facilities and services to those aged 18 years and above. It should be noted, however, that there are no age restrictions in other anti discrimination legislation and children may bring proceedings for discrimination on grounds of race, gender, disability, sexual orientation and religion or belief. 

38. The Commission considers that it is possible to implement many of the rights set out in the Convention which have not yet been implemented into domestic law through the UK signing, ratifying and incorporating into domestic law, via the Human Rights Act 1998, Protocols 4, 7 and Optional Protocol 12 of the ECHR. The UK Government has undertaken since 1999 to sign and ratify Protocol 7, noting that the only obstacle to doing so is amending three discriminatory rules of matrimonial property law.
 Those steps would help to bring the UK domestic law in line with the CRC.  The Commission awaits the Government’s consultation paper on a Bill of Rights for Britain and hopes that this process leads to a strengthening of the Human Rights Act over time, and the constitutional protection of all of the civil and political rights contained in all of the international human rights treaties.
Public sector equality duties

39. A significant development in anti discrimination legislation in Great Britain is the creation of public sector equality duties.
 These are statutory obligations on public authorities to:

· work towards the elimination  of race, sex and disability discrimination;

· to promote equality of opportunity between persons of different racial groups, gender and with or without a disability; and 

· to promote good race relations. 

40. The public sector equality duties are underpinned by additional requirements such as consultations with relevant groups, evidence gathering equality impact assessments and monitoring.

41. The public sector equality duties are not targeted specifically at children but through the use of impact assessments and consultations they may be instrumental in identifying differences in treatment and the impact of policies on children of particular racial groups, disabled children and on male and female children. For example, the Commission intervened in a judicial review of the decision made by Basildon District Council to evict Gypsy and Traveller families, which included disabled children, from a site within its area. The Commission argued that the District Council had failed to have due regard to the need to eliminate unlawful discrimination and promote equality of opportunity when it decided to evict the families. 

42. The case not only the highlighted the urgent need for Gypsies and Travellers to have greater access to permanent, legal sites but exposed the failure of the Council to take into account the welfare of Gypsy and Traveller children when evictions are considered.

43. As part of its work on the Single Equality Bill, the Commission will consider the best model for a new public sector duty which covers gender, race, disability, religion or belief, sexual orientation and age and which is sufficiently flexible to identify and address the needs of the harder to reach and marginalised groups which should include children.

44. There is, however, one notable exemption to the public sector equality duty in relation to race and that is for immigration and nationality functions. In the exercise of immigration and nationality functions a public authority does not have to promote equality of opportunity. Combined with the reservation under article 22, this provides weaker protection for children who are subject to immigration control, asylum-seeker children in particular.
Disproportionality as an indicator of discrimination

45. Discrimination which is expressly authorised by statute is rare and occurs only in prescribed circumstances or in certain public functions e.g. immigration and nationality functions. It does not follow, however, that all children enjoy protection of rights without discrimination. It is the experience of the legacy commissions (CRE, DRC & EOC) that the disproportionately adverse impact of a policy on particular groups can be evidence of discriminatory criteria and practices. In the sections below we highlight some policy areas where a disproportionate impact is causing concern about the experiences of some groups, (e.g. Black pupils and school exclusions). 

Civil Rights and Freedoms

Juvenile Justice (articles 3, 37, 39 & 40)

Age of criminal responsibility 
46. It is almost ten years since the rebuttable presumption that a child aged 10 or over was incapable of committing an offence was abolished in England and Wales. A recent Court of Appeal judgment confirmed that the common law defence of ‘doli incapax’ was simultaneously abolished such that  'it could not properly have been said that the concept of doli incapax had existence separate from the presumption,'
 (contrary to the obiter in an earlier case that the defence of doli incapax applied in common law).

47. The United Kingdom has among the lowest ages of criminal responsibility of any of the European Union States. Scotland has an even lower age of criminal responsibility at 8 years of age, than the rest of the UK. In all Scandinavian countries, the age of criminal responsibility is 15. Other European examples are Greece and Netherlands (12), France (13), Austria, Germany, Italy (14), Portugal, Spain (16), Belgium and Luxembourg (18).
48. There were two primary reasons given by the Government in 1998 when it sought to remove doli incapax and again in its recent periodic report. The first was that children understand the difference between bad behaviour and serious wrongdoing and should be held responsible:
'In most cases, it is right and appropriate that young people should face up to their responsibilities and give an account of themselves, and that any refusal to do so should be regarded in the same way as would, for example, the refusal of a 14 or 15-year-old to provide an account. Either we should treat young people as responsible for their actions or we should not. If they are responsible, they should be able to provide an explanation for their actions.'

'...children of this age generally can differentiate between bad behaviour and serious wrongdoing, and that it is not in the interests of justice, of victims or the children themselves to prevent offending from being challenged through formal criminal justice processes.

49. The Commission considers it is a disingenuous argument that children are able to differentiate between bad behaviour and serious wrongdoing in the context of criminal law. This is because legal concepts such as intention to commit an offence and recklessness as to the effects of an act require more complex cognitive skills to understand how a person foresees the consequences of his or her actions. 

50. The second reason given is that abolition of the presumption facilitates early intervention to prevent re-offending:

'Abolition of the presumption may result in a conviction, which will allow a formal opportunity for intervention in what may very well be the beginning of an offending career... Such intervention is a key principle behind our proposals. ‘

51. This is repeated in the Government's periodic report:

'The Government is concerned about 10 and 11 year olds becoming drawn into offending behaviour, and believes that commencing criminal responsibility from the age of 10 helps children develop a sense of personal responsibility for their behaviour. However, interventions are intended to be rehabilitative rather than punitive.'
52. Early rehabilitative intervention is a laudable aim and one which the Commission supports; however, under this legal framework early intervention is triggered by the commencement of a criminal process rather than care, education or other welfare processes which may follow subsequently. More worrying are the statistics on the number of children who are sentenced and detained in custody.

53. The Government in its own report records that the total number of children aged 10‑17 sentenced in 2005 was as high as 96,200. According to the Howard League for Penal Reform as at 20 June 2008 the total number of children in custody was 3,022 of which 2,542 were held in prison and 480 were held in either a secure children's home or secure training centre
 - these would be children aged from 12 to 17 years.

54. The vast majority of sentences are non custodial ones but what these statistics show is, firstly, that the criminal process has itself become a significant form of early intervention and, secondly, that the abolition of doli incapax may be contributing to the early criminalisation of children.

55. The Commission considers that in the light of these developments a review of the age of criminal responsibility is necessary.

Anti-social behaviour orders (ASBOs)

56. An Anti-Social Behaviour Order (ASBO) is an order that prohibits a person from doing anything specified in the order and can be served against a child as young as 10 years of age. 

57. An ASBO can be obtained by a local authority or by the police or registered social landlord to stop someone from continuing with specific anti-social behaviour. It can be applied for if a person has acted in an anti-social way which caused or was likely to cause harassment, alarm or distress, and when the order is needed to protect people from further anti-social acts. The application is made to a magistrates’ court.

58. Breaching the conditions of an ASBO is a criminal offence, punishable by up to five years in prison. 

59. ASBOs raise four serious concerns:

· early criminalisation of children and young people

· naming and shaming 

· disproportionate use against ethnic minority children

· lack of effective procedural safeguards/absence of fair hearings 

Early criminalisation of children and young people

60. When ASBOs were introduced, it was intended that they would be used mainly for adults; however, increasingly, the ASBO has become a measure directed primarily against children. The Standing Committee for Youth Justice and the Children’s Commissioner for England have expressed concern that Anti-Social Behaviour Orders (ASBOs) are used too readily for children without proper consideration of alternative, more effective interventions.
 For the period 1 June 2000 to 31 December 2006 of the total of 12 571 ASBOs granted in England and Wales, 5110 orders were made against children aged 10 to 17 years that is 40% of all orders. A survey of 54 Youth Offending Teams suggested that one in three children were unable to fully comprehend the conditions of their orders because of learning or communication difficulties
.  In addition, preliminary findings of research being carried out by the British Institute for Brain Injured Children suggests that as many as 1 in 3 of all ASBOs issued to people aged under 17 years were to children with a diagnosed mental disorder or accepted learning difficulty.
 

61. Since the legislation does not require a child to commit a criminal offence before an application for an ASBO this has lead to concerns that its use criminalises behaviour that is otherwise lawful and in so doing 'demonises' youthful behaviour which could be viewed as rebellious and simply part of growing up.  

Naming and Shaming

62. Since 1st July 2005 the automatic press restrictions that exist in the Youth Court have ceased to apply when a youth is prosecuted for being in breach of an ASBO.

63. The court still maintains discretion to make an order restricting what may be published in individual cases. However, the presumption is in favour of publicity and the details which may be published includes the name, address and even a photograph of a child or young person. It is argued that publicity ensures the enforcement of the order and allows the general public, especially in the local area, to be aware of the order and the identity of the person against whom it has been made. 

64. Guidance issued by the Judicial Studies Board advises that 'on each occasion the court will need to balance the interests of the community with that of the child or young person while at the same time recognising that the child or young person has rights under Article 8 ECHR (respect for private and family life). '
 It is however difficult to reconcile publicity with the principles of rehabilitation, welfare and protection for children.

Disproportionate use against ethnic minority children

65. Currently, there is no evidence or knowledge of the way ASBOs affect ethnic minority young people as no ethnic monitoring data is collected.  However, a report on ASBOs published by the Youth Justice Board
 found that, among a sample of 137 young people who received an ASBO, 22% were from ethnic minority groups.  Of particular concern is the fact that there is no data on breaches of ASBOs by ethnic minority young people. In the absence of such data there is a perception that some groups experience ‘up-tariffing’, i.e. where breaches result in custody for groups who might not previously have reached that stage that fast (Youth Justice Board 2002a: 35).  Evidence suggests that around 10 young people a week are imprisoned this way. 

66. The early criminalisation of young Black and ethnic minority people also has a wider and harmful impact on good race relations; it feeds the false and negative stereotypes of particular racial groups as aggressive and deviant and further demonises young people of those groups.

67. Disappointingly, the Home Office guidance on the use of ASBOs contains only a cursory mention of the duty on local authorities and other statutory agencies to eliminate unlawful racial discrimination and to promote equality and good relations, which said duty requires monitoring of policies. 

68. Monitoring is a valuable tool for delivering transparency in policy and decision making processes. Until robust ethnic monitoring data is consistently collected little will be known about the impact of ASBOs, and breaches of ASBOs on specific communities, not least ethnic minority communities. Crucially, it is through monitoring that the statutory authorities will be able to identify any directly or indirectly discriminatory criteria in the policy.
69. It is recommended that as part of their duty under the Race Relations Act 1976 local authorities and the police should ensure that they monitor the impact of their anti-social behaviour policy on all racial groups and the data on the number of ASBOs served, broken down by ethnicity, should be included within the Race and Criminal Justice statistics collected by the Home Office under s95 Criminal Justice Act 1991.

Lack of effective procedural safeguards

70. The legal framework for ASBOs blurs the distinction between criminal and civil proceedings. Although the application procedure is a civil one, the court must apply the criminal standard of proof - 'beyond reasonable doubt'. This undoubtedly acts as a safeguard for the defendant. However, applicants may rely on hearsay evidence although a series of judgments have held that the courts are unlikely to find a case proven beyond reasonable doubt where there has been reliance only on hearsay evidence.

71. By far the most worrying effect is that breach of an ASBO is a criminal offence and conviction may result in up to two years in detention for a child. The result is that individuals may be sent to prison for committing acts which are not in themselves illegal. 

Use of restraint in secure training centres 

72. The use of restraint in secure training centres is well documented. In particular, the Carlisle Report on the use of physical restraint on children in custody identified an unacceptable level of pain being used to restrain children in secure custody.

73. In 2006 restraint was used on more than 3000 children in secure training centres and on 1249 children in the first half of 2007.

74. In July 2007 the Government announced that there would be an Independent Review on the use of restraint across a range of juvenile secure settings, including Secure Training Centres, Secure Children's Homes and Young Offender Institutions. Since its commencement the Review has been extended to cover the network of 19 local authority secure children's homes, not just STCs and to include research by the National Children's Bureau (NCB) on local authority secure children's homes. 
75. In December 2007 the Government also announced the suspension of two restraint methods used on children in custody – the painful nose ‘distraction’ and the ‘double basket’ hold.

76. These are welcome developments but the use of restraint continues. A report by the HM Inspector of Prisons on Oakhill secure training centre and published earlier this year stated that the use of physical control in care in that centre had remained unacceptably high despite some recent improvements.
 The Chief Inspector found 'staggering levels of use of force by staff.' The report also noted that monitoring and analysis of the use of force was very detailed but the analysis did not include ethnicity or injuries sustained by children and young people. 

77. Against this background we highlight two issues of concern:
· the lack of clarity in the legal framework on when physical restraint may be used;

· the disproportionate impact on ethnic minority children.

The Secure Training Centre Rules 1998 'the Rules' (as amended by the Secure Training (Amendment) Rules 2007

78. The Criminal Justice and Public Order Act 1994 is the primary statute which sets out the powers and duties of custody officers employed at Secure Training Centres - privately run prisons for children and young people. The powers granted to custody officers include the power to use reasonable force where necessary for the performance of their duties which include the duty to ensure good order and discipline.

79. The Secure Training Centre Rules 1998 ('the Rules')
 provide the legal framework under which the secure training centres operate. The Rules permit removal from association, physical restraint and the use of force. Prior to the amendment in 2007 the Rules restricted the use of physical restraint to specific circumstances of risk: to prevent harm to self, others, property, risk of escape, or inciting another to harm himself or others or damage to property.

80. The Amendment Rules 2007 extend the use of physical restraint and removal from association to circumstances 'where it appears necessary for the purposes of ensuring good order and discipline...' The Government argues that this provision clarifies the previous ambiguity in the relationship between the 1994 Act (which permits the use of reasonable force to ensure good order and discipline) and the 1994 Rules which restrict physical restraint to specified circumstances. It is further argued that the Amendment Rules make it clear that physical restraint should only be used where there is no alternative method of ensuring good order and discipline or preventing the specified acts. 

81. The worrying feature of the Amendment Rules 2007 is the introduction of a new criterion - ' ensuring good order and discipline'. This new criterion lacks clarity and precision and is open to a broad subjective interpretation. Moreover, the assessment of good order and discipline is made by custody officers who are the frontline staff and not by experienced professionals.

82. This issue was examined by the Parliamentary Joint Committee on Human Rights which concluded that the Amendment Rules, 'rather than clarifying the position have themselves created more confusion...[and] that there is a very serious risk that frontline staff will regard the change as either extending the circumstances in which they can use restraint or introducing considerable uncertainty about the circumstances in which they can do so.'
 This was borne out by the evidence from some witnesses that  in some secure training centres restraint is often logged as being used for 'non compliance' with an instruction such as to tidy up or got to bed.

83. As the JCHR reported the state has a duty to ensure that detained young people and STC staff are protected from abuse or violence and that 'it is incumbent on the state to take positive steps to ensure that detainees and staff are not injured by other detainees and conversely that detainees are not injured by staff....Children and young people in detention are in a uniquely vulnerable position. Whilst everyone in detention must be treated with dignity and respect children in detention have particular needs, distinct from the adult prison population given their age and stage of development. The use of violence on vulnerable children and young people can rarely be acceptable and risks breaching international human rights standards.'

84. The JCHR proposed a number of recommendations which include:

· the repeal of the Amendment Rules and clarification to make it explicitly clear that the use of physical restraint is not permissible for the purposes of good order and discipline.

· six monthly reports to Parliament on the number of restraint incidents broken down by the specific purposes for which restraint was necessary.

· the inclusion of human rights obligations in future contracts with secure training centre providers

· the provision of information on restraint policies to detainees, their families and carers so that they understand when restraint may be used.

· appropriate training for staff in the protection of the rights of detained children and young people, particularly where restraint is permitted.

· the re-establishment of the Medical Review Panel which should meet regularly and frequently in order to keep the full range of physical control techniques under careful scrutiny, to ensure that the views of STCs and specialist organisations are considered and to address any concerns from those subjected to the use of force or restraint.

We support these recommendations.

The disproportionate impact on ethnic minority children

85. Although limited, the available research and data on prisoners show that the experience of ethnic minority young people in the criminal justice system is markedly different from young White people. The causes for this differential treatment remain unknown and the Commission, jointly with the ESRC, has commissioned research to explore this further
.  

86. Similarly, the research points to an over representation of ethnic minority children  in custody/secure detention centres: a 2004 research report by the Youth Justice Board on discriminatory outcomes for ethnic minority young offenders   found:

· higher rate of prosecution and conviction of Mixed-parentage young males; 

· higher proportion of prosecutions involving Black young males

· greater likelihood that Black and Asian males aged 12 to 15 would, if they received one of the more restrictive type of community sentences be under supervision for longer than 12 months

87. Research commissioned by The Children’s Society explored the experiences of young Black men in custody
.  Young Black men believed that Prison Officers would say ‘racist things’ because of the power that they had in prison but which they felt they would never say if they encountered them on the streets. A Children’s Rights Alliance report also comments that ‘racism and other forms of discrimination is a common feature of most of the institutions’
.   

88. It is possible that prison officers are influenced by negative stereotypes and so misinterpret the behaviour of ethnic minority prisoners as overly aggressive and threatening. The fear is that racist encounters will escalate into confrontations making it more likely that force and physical restraint will be used against the detainee. This is borne out to some extent by an analysis by the Children's Rights Alliance for England of HM Inspectorate of Prisons reports which reveal disproportionately high numbers of Black children of Caribbean origin and a high proportion of Black prisoners given cellular confinement.

89. Against this background the Commission is concerned that restraint may be used disproportionately against ethnic minority children and young people but there is no way of knowing for certain since, as identified by the Carlisle Report there is no ethnic monitoring on the use of restraint. 

90. For this reason, the Commission intervened in a successful legal challenge to the Amendment Rules to argue that the Government failed in its statutory obligations to carry out a (race) equality impact assessment before introducing the new rules.
 In its judgment, the Court of Appeal quashed the Amendment Rules on grounds inter alia that there was a failure to produce a race equality impact assessment.
91. It is disappointing, in the light of all the observations raised here and by others, that the Government chose to defend the judicial review challenge rather than to repeal the Amendment Rules.

Education (Articles 28 & 29)

92. Education is an escape route from poverty and social exclusion, both of which are linked to other disadvantages such as irregular employment or unemployment, poor housing, poor health and possible decline into criminality.  We welcome the Government's commitment to education as a high priority and to 'ensuring that all children and young people have the opportunity to achieve their full potential.' The provision of good quality education is a fundamental socio - economic right which all children in the UK should enjoy, not just the affluent or more fortunate. 

93. In its last report, the Committee raised a number of concerns, of which four are of particular interest to the Commission:

· right of the child to have his/her view taken into account in all matters concerning their education;

· exclusion rates; 

· differential rates of attainment; and

· bullying and harassment 

94. We are pleased to note the Government's progress with measures to address these issues.  For example, we note the Government has or intends to put in place a number of key legal and policy strategies that will give greater weight to the wishes and needs of children.
 We are also pleased to see that the Government is committed to examining the reasons for the disproportionately high rates of exclusion of Black pupils;
 and there is some progress in improving the attainment levels for disadvantaged groups.

Right of the child to have their views taken into account in all matters concerning their education  

Special Educational Needs Statements

95. The Commission is particularly concerned that looked after children
 with special educational needs (SEN) do not have a general right to have their views taken into account when a local authority makes a statement
on their educational needs or on the content of any statement made; more specifically looked after children do not have a separate and individual right to appeal. 

96. Looked - after children have significantly worse educational outcomes compared with other children
 (see further below).  They are more likely to need extra support in education either because they have missed out on schooling, or because they are more likely to have special educational needs. The Government estimates that 27% of looked - after children in the care of a local authority 
have a statement of SEN compared to 3% of all children. 

97. The Education Act 1996 requires local education authorities in England and Wales to undertake a statutory assessment of any child who in its opinion has special educational needs which requires extra educational provisions.
 There is a right of  appeal to a Special Educational Needs and Disability Tribunal (SENDIST) or Special Educational Needs Tribunal Wales (SENTW) against a local authority if :-

a) it fails to conduct an assessment; or 

b) following an assessment, it fails to make a statement; or

b) the content of a SEN statement is inadequate or unsatisfactory.  

98. There are parallel provisions in Scotland.

99. The right of appeal is restricted to the parent of the child which includes any person with parental responsibility.  The child has no separate right of appeal although the statutory SEN Code of Practice recommends that children with SEN should be involved in and have a say in decisions made about them. Independent review officers have a duty to ascertain the views of looked - after children and to ensure that these are taken into account in all matters affecting their care. They do not however have a right to appeal against a decision on SEN on behalf of the child.

100. In the case of looked - after children, it is the local authority which has  parental responsibility and, for those children who no longer have contact with the biological parent and have no foster parent, it is the  local authority which has a de jure  right of appeal to SENDIST or SENTW.  The position is the same in Scotland.
101. In practice, appeals to SENDIST or SENTW by local authorities with parental responsibility are rare. One reason is that the role of the local authority as the 'corporate' parent conflicts with its role as the decision-maker on a SEN statement and critically on  the level of special educational provision needed which must be met whatever the budget and financial priorities of the local authority. The consequence is that where a local authority decides not to appeal against a SEN statement or failure to carry out an assessment, there is no de facto right of appeal - the child, having no separate and independent right of appeal. 
102. In the year 2006/2007, there were 3000 appeals taken to SENDIST; only 8 of these were brought on behalf of looked after children.  In the past five years, 53 out of approximately 17,000 appeals to SENDIST were brought on behalf of looked after children. 

103. The legislative opportunity to remedy this anomaly presented itself in the current Children and Young Persons' Bill but the Government chose not to agree to an amendment which would have provided for an independent right of appeal for the child. Instead, the Government proposes to commission research to look at the position of those caring for looked-after children with SEN, including local authority social workers; and at whether they are in fact reluctant to appeal to the tribunal and, if so, why. 

104. Also the Government has asked Ofsted to report on the progress of children in care with SEN in 2009-10 and has indicated that it would then consider whether the arrangements for appeal to the tribunal on behalf of children in care should be reviewed. On the basis of these two reviews, the Government will consider the case for extending the right of appeal 

105. The Commission considers this issue to be of such importance that we would like to see Government act more promptly to ensure that looked - after children with SEN have an independent right to appeal decisions on SEN.

Disabled children in specialist care (Articles 3,9,12,20,23)

106. There are approximately 13,300 disabled children in long term residential establishments such as 'special' schools, hospitals and children's homes.  All too often these establishments are situated a great distance from the child's immediate family, which impacts on the level of family contact. It is suggested that a reduction in family contact 'increases the vulnerability of children to abuse and neglect.'
  

107. The Children's Commissioners have noted that many of these children do not enjoy the rights and protection afforded to those in care and that there is little evidence that their 'wishes and feelings' on their placements are taken into account.
  It is therefore highly doubtful that these children fully enjoy the protection of the Convention. The Commission considers that children in long term residential placements, who do not have looked - after status, should benefit from the safeguards afforded to children with looked after status for example, monitoring and  regular reviews of their care. This should not mean that parental involvement in the decision making processes should be displaced. 
School exclusions

108. In its Concluding Observations, the Committee raised concerns about the 'high rate of temporary and permanent exclusions from schools affecting mainly children from specific groups' which included black children, Gypsy and Travellers, children with disabilities and asylum seekers.  We recommend adding to these groups looked - after children, who make up one per cent of the school population but account for 13 per cent of exclusions, and children with SEN, who are three times more likely to be excluded from school.
 

109. The Commission is pleased to note that the Government is taking steps to reduce exclusion rates generally and that some progress has been made.
  The priority review of exclusions of Black children is also a welcome development.
 

110. However, we are concerned that the Government's focus is on achieving improvements in pupil behaviour, in attendance and on getting parents to take ownership of their children's behaviour.  At one level, the focus on behaviour is a logical one given that schools can only exclude pupils on disciplinary grounds.  However, the over - emphasis on the behaviour of the child masks underlying factors which might provoke the offending behaviour that leads to exclusion. 

111. The Department for Education and Skills, in its report on exclusions of Black pupils identified a range of ‘in-school’ factors which are likely to result in disciplinary action and exclusion.
 These 'in-school' factors include -

· bullying and harassment; 

· institutional racism and discrimination; 

· negative stereotyping of black pupils as threatening; 

· over /harsher- disciplining of Black pupils; 

· generally low teacher expectations; and

· pressure on schools to meet attainment targets.

112. Research on Gypsy and Traveller children in education suggests that there are similar 'in school' factors to explain high rates of exclusion and low levels of attainment for Gypsy and Travellers children.
 

113. It is reasonable to deduce that many of these 'in school' factors, especially bullying and harassment are also likely to be relevant to exclusions of looked - after children, children with SEN and asylum seeking children. 

114. The DfES' review recommended that greater weight be given to addressing ‘in school factors’ to reduce the disproportionately high rate of exclusions of Black pupils.  We note that the Government is putting in place a number of interventionist strategies and action to tackle the high exclusion rate of black pupils, which is welcome. However, we are concerned that there is no similar push to tackle the same issues in relation to looked - after children, children with SEN and asylum seekers. We fear that the problem for these groups of children will be ignored and we are not convinced that the 'Every child matters' agenda goes far enough to tackle these specific problems.   

The Committee may therefore wish to explore with Government what plans it has to tackle the disproportionately high rates of exclusions for looked - after children, children with SEN who are not disabled and asylum seekers.

115. There are four further issues on exclusions which the Commission would urge the Committee to explore with Government-

· anecdotal evidence suggests that some schools may be masking temporary exclusions by recording them as other authorised leave such as long term study;
 

· the adequacy of pupil referral units (PRU) to provide a good education for children who are permanently excluded - OFSTED judged 1 in 8 PRUs inadequate because they faced problems that 'can affect their ability to provide children and young people with a good education;
 

· the disproportionately high rate of exclusions by academies;
and

· the dramatic increase in temporary exclusions - this suggests that schools may be using temporary exclusions to satisfy targets aimed at reducing permanent exclusions.  Although there is a statutory limit of 45 days on temporary exclusions, we consider that the frequency and duration of temporary exclusions need to be monitored more closely;  temporary exclusions can be as disruptive if not more so than permanent exclusions and, if the exclusion is for a short period but occurs frequently, then it is arguable that the child might not be receiving an adequate education as they would not necessarily have access to a PRU where the exclusion is temporary

Attainment levels

116. It is well documented that Black, Pakistani, Bangladeshi and Gypsy and Traveller children consistently underperform.  We are pleased to note the attainment gap has narrowed at all key stages for Black, Pakistani and Bangladeshi children.   However, we are concerned that Romany and Irish Traveller children continue to 'have the lowest results of any ethnic minority group'
 and are considered to be the 'groups most at risk in the education system.'
 While the Traveller Education Support Service (TESS) is a welcome development it does not appear to go far enough to tackle the under-achievement of Romany and Irish Traveller children.  The initiatives which have been put in place for improving the attainment of boys, and Black, Pakistani and Bangladeshi children seemed to have yielded relatively positive results.  The Government may want to consider whether any of those initiatives would be of benefit to Gypsy and Irish Traveller children.

117. Attainment levels are consistently lower for boys compared with girls.  Since 2005, measures to tackle the education gender gap have resulted in minor improvements.  The difference in attainment of five or more A*-C grade GCSEs or equivalent by gender dropped from 10.1 percentage points in 2005 to 9.6 percentage points in 2006 and then to 9.1 percentage point in 2007. 

118. The education gender gap is more pronounced for black boys.  In recent years, there have been a number of initiatives to improve attainment levels for all Black pupils, which has seen year on year improvements in the attainment of all ethnic minority groups.  Black Caribbean pupils have improved at a rate of twice the national average since 2003 and showed the greatest improvement in the GCSE results in 2006/07. While this is a welcome development it is also the case that the difference in attainment of five or more A* - C grades at GCSE or equivalent between Black Caribbean boys and Black Caribbean girls was 14.7 percentage points.
 This suggests that an 'intra - ethnic'
 gender gap has developed and may be masked by the general statistics on gender and ethnic minority attainment levels. 

Bullying and harassment 

119. The Children's Commissioner for England has identified bullying in schools as a key concern for children and young people. Research shows that over half of both primary school children (51%) and secondary school children (54%) thought that bullying was a 'big problem' or 'quite a problem in their school.'
  Research carried out by UNICEF in 2007 found that around one third of secondary school children reported having been bullied in the 'last two months'.
  In the Commissioner's view there is a widespread 'denial about the existence, severity and effect' of bullying generally. 

120. The Commission is similarly concerned about bullying and harassment in schools.  We are only too aware of how damaging this behaviour can be to the well-being of children both in school and in their personal lives; the impact can affect them well into adulthood.
  For some children bullying and harassment can lead to depression, drug dependency and gradual disaffection from school.  It might also lead to risky patterns of behaviour such as truancy or carrying weapons for self - defence.
 We therefore, welcome the statutory duty on schools to have an anti-bullying policy in place.  

121. A primary concern for the Commission, given our equality remit, is sexist, disabilist, racist, transphobic, religious and homophobic bullying in schools.
  We believe this is a particular problem which may be going unaddressed at least in some equality contexts.  For example eight out of ten children with learning disabilities are bullied; sexual harassment is prevalent in many secondary schools; Islamophobia and anti-Semitism is on the increase, 80% of Gypsy and Traveller children reported to being subjected to racist bullying and black; minority ethnic children tend to experience more severe forms of bullying; and 91% of natal females with a male identity and 66% of natal males with a female identity experience harassment and bullying at school.

122. A major obstacle to tackling bullying and harassment appears to be a failure by senior management to take the issue seriously;
 consequently, sexist, racist/xenophobic, anti-religion, disabilist and homophobic language is institutionally tolerated.  Teachers (and presumably support staff) also lack the skills they need to address instances of bullying.

123. The gender, disability and race equality duties place a proactive duty on schools to eliminate unlawful discrimination and harassment and promote equality. The Commission has been relying on the equality duties to work with schools to tackle these forms of bullying and harassment. Unfortunately, it is not currently possible to rely on the equality duty to tackle homophobic or religious bullying or harassment but we welcome the Government's commitment to extend the equality duty to these equality mandates.  This would enable the Commission to work with schools in these areas.
124. The Equal Opportunities Commission produced guidance for schools on sexist bullying, which sets out measures they can take to tackle gender bullying.  We consider that the Government should produce similar guidance on other forms of bullying and harassment highlighted. This would need to be supported by training for all staff in schools on how to respond to bullying behaviour and to victims of bullying.

125. We also consider that anti-discrimination legislation which prohibits harassment in education in relation to sex and on grounds of race and disability is a useful mechanism for tackling bullying and harassment especially when coupled with the public duty. We consider that pupils who suffer harassment on grounds of sexual orientation and religion should also benefit from the protection afforded to other groups.  The Commission believes that the prohibition on harassment together with an equality duty to eliminate harassment would focus schools on addressing the problem more widely. The Commission is lobbying Government to extend the prohibition on harassment in anti-discrimination law on grounds of sexual orientation and religion.  Unfortunately, the Government is reluctant to commit to an extension at this time.  We consider that the Government must make a firm commitment to extend the anti-discrimination provisions to harassment on grounds of sexual orientation and religion and belief.
Looked after children

126. There are at any one time approximately 60,000 children in the care of local authorities (referred to in this submission as Looked - after children); they are some of the most vulnerable members of our society. By the time many children enter into care, their lives have been marred by physical and/or emotional abuse or neglect. Looked after children experience some of the worst life outcomes: only 8% achieve five or more A* - C grades at GCSE and under-perform at all key stages; they are two and a half times more likely to be teenage parents; they are destined to end up in prison, homeless or working as prostitutes. 
  

127. There are a number of issues affecting children in care which gives the Commission serious cause for concern, which we briefly outline below - 

· there is no statutory right of advocacy before those bodies which make decisions about them which means that often there is no mechanism for looked after children to have their interests represented;

· there is a conflict of interest where the local authority acts as corporate parent and decision-maker in the exercise other functions,  such as  special educational needs assessments, applications for ASBOs or assessing the needs of the child on leaving care;

· disruptions in placements  (65% of looked after children in care for 2.5 years were in the same placement for at least 2 years
)

·  the effectiveness of Independent Review Officers (IRO's) - IROs have a statutory duty to review the care plan for each looked after child and to monitor the performance of the local authority's functions.
 The IRO must ensure that the child's view is taken into account in the review. IROs are employees of local authorities which raises questions about their independence and impartiality in the review process.  
· Children leaving care not getting the support they are entitled to receive under the Leaving Care Regulations 2001.

SPECIAL PROTECTION MEASURES 

Asylum-seeking/refugee children

128. In its last examination of the UK Government, the Committee observed that asylum seeking children whether unaccompanied or with families were a particular vulnerable group who were not benefiting from the full protection of the Convention. 

129. Regretfully, the poor levels of protection for asylum-seeking children persist and this is exacerbated by the UK Government's position on immigration control. In particular problems arise from the Government's view of asylum seekers which tends to be based on the assumption that 'many of those who arrive in the UK and claim asylum are not genuinely in need of protection but rather are economic migrants seeking a better life.'

130. In this section we highlight some of our priority concerns in relation to asylum seeking children.

Detention of unaccompanied asylum- seeking children and asylum seeking children in families (Article 37)

131. The Government in its periodic report asserts that it is not general policy to detain children and that where detention is deemed necessary it is 'kept to the minimum period necessary'. However, as at 29 March 2008, there were 35 children under 18 years detained under Immigration Act powers. Of these, 20 were detained for less than 29 days, 15 for between 29 days and two months and the remainder for between two and three months.
 The statistics do not differentiate between asylum seekers and those detained under other immigration powers.
132. In June 2007, the number of children aged under 18 years recorded as detained also stood at 35; of these 25 had been in detention for less than one month, 10 for between one and two months and the remainder for between three months and one year.
  These figures may not be an accurate reflection of children in detention since Government statistics show that during the first quarter of 2008 there were 170 children recorded as being removed from the UK upon leaving detention.
 Also as at Friday 7 September 2007, there were 32 families with children in detention and the total number of children detained as part of these family groups was 61.
 It has been suggested that the true figure of children in detention is likely to be over 2000 every year.
 

133. It is impossible to ascertain from these figures the true number of children in detention which may suggest that the guesstimate of 2000 is more of an accurate picture. It is worrying that the Government does not record the number of children in detention for comparable periods e.g. annual statistics or quarterly statistics but instead provides only snapshots of the numbers detained on a particular day.
 

134. The lack of accurate statistics of detention 'makes it impossible to monitor the use of detention for children and to hold the Government to account'.
  

135. The Commission considers that the Government should be asked why it does not provide statistics for comparable periods for asylum seeking children in detention.

136. The Commission is also concerned by the findings of the JCHR which considers that the routine detention of asylum seekers may be contrary to international human rights standards and should therefore only occur in exceptional circumstances.
  We agree with the JCHR: the detention of children should be always a last resort. This is especially important given the inadequate conditions of family detention centres, where suicide, self harm and the abuse of authority by officials is not uncommon. Clearly, as many organisations working with asylum seekers note,
 the welfare of these children has not been a paramount consideration for the Government.  We therefore welcome the Government's proposals to consider alternatives to detention for unaccompanied minors and families but would remain concerned if the Government does not to put the welfare of the child above immigration control.  

137. The Children's Commissioner for England also considers that it is necessary to consider the situation for children detained under the immigration rules but are not seeking asylum.  These children are likely to suffer the same fate as asylum seeking children and should benefit from the protection of the Convention. 

Unaccompanied asylum seeking children (UASC)

138. There was a marked rise in the number of unaccompanied children arriving in the UK to seek asylum, making up 6% of all children served by councils with social services responsibility.  The Commission recognises that the experience for UASC on arrival can be confusing and complicated. We therefore welcome proposed reforms for improving the care of unaccompanied children by putting responsibility to children on a statutory footing; ensuring UASC receive the services they need; resolving immigration status and enabling care planning to focus on integration or early return to country of origin and assigning case workers to every UASC.

139. Research into the experiences of UASC depicts a dismal picture. The Children's Commissioner for England has highlighted various issues which give the Commission cause for concern for example- 

· the oppressive nature of the screening process; 

· detention pending determination of asylum applications; 

· the wide discretion of Immigration Officers to bypass the instruction on the age dispute process; 

· the practice by some local authorities of denying older children the opportunity to access educational courses other than English; and

· the policy of at least one local authority to de-accommodate 16 year old children after a period of thirteen weeks to circumvent their duty under the Children's Act contrary to Government policy

140. We acknowledge that most of these issues will fall within the proposed reforms for 'improving the care' of UASC.  We understand that these need to be given time to bed and therefore it would be premature to comment on their success. We do however question the thinking of the Government on its proposal to refer children to specialist authorities, i.e. those designated as having expertise to care for USAC, outside of London and the South East.  As hostility towards asylum seekers is widespread throughout most of Britain, we consider it important that the Government takes reasonable steps to ensure that children are located in areas that are ethnically and culturally diverse. 

141. We also question why the Government has chosen to exclude UASC from the proposals to improve standards for children in care of local authority.  For example, UASC children are expected to live independently at the ages of 16-17 whilst other children can expect to stay in foster care up to the age of 21- in acknowledgement that they are not always emotionally prepared for independent living before then. 

Withdrawal of financial support from asylum seeking families following a negative determination (Articles 3,9)

142. The Immigration and Asylum Act 1999 restricts support for failed asylum seeking families to accommodation and food or vouchers. Families with dependants may be eligible for support only if they are unable to leave the UK or have applied to return voluntarily to their country of origin. Support may be withdrawn if a family fails to take 'reasonable steps' to leave.  This policy has far reaching effects for asylum seeking families who as a result will commonly experience destitution: it has been described as 'an instrument of policy to force refused asylum seekers to leave the UK'. 

143. Destitution exposes families to exploitation, criminal activity and illegal working. Research by The Children's Society found cases of children living in poor housing conditions and going without food for days; mothers turning to prostitution to survive ;
and pregnant women who 'cannot afford to eat or access healthcare.'  The upshot of this is that children living in destitution do not have opportunities to play and develop and may not have access to healthcare or education which ultimately affects their wellbeing. 
 It is reasonable to deduce that children found to be living in destitution will be considered at risk, which may lead to them being taken into care.  This flies in the face of the objectives Article 9 of the Convention on keeping children with parents unless separation is necessary for the best interests of the child.

144. There are no national statistics on destitution among asylum seekers; however, research shows a number of these families throughout the UK are facing destitution. It is also interesting to note that the Joint Committee on Human Rights has criticised the section 4 and 9 policies as tantamount to inhuman and degrading treatment, a breach of respect for private and family life and discriminatory. 

145. The Commission considers that Government must do more to tackle destitution among families and take all reasonable steps to ensure that families are kept together.  We recognise the difficulties the Government has allocating very limited resources, but we strongly recommend that it review its policy on section 9 of the Immigration and Asylum Act. 

Education and asylum seekers

146. Asylum seeking children are entitled to the same opportunities to access education as all other children.
  For those who are fortunate enough to access education, there are some positive results and we are pleased that many schools employ initiatives which make the education experience a positive one for asylum seeking children. However, research suggests that the entitlement to education can be illusory for some children and non-existent for others.  There are a number of examples where asylum seeking children may not be benefitting from their entitlement to education through no fault of their own.  These include - 

· lengthy delays in finding a school placement means that children may not be receiving an education during the period prior to finding a placement - it is estimated that the average wait for a place can be up to seven months;
 

· Children whose families are not entitled to any support under the Immigration and Asylum Act may be reluctant to send their children to school for fear that it will expose them to the authorities ;

· minors whose ages are in dispute and are treated as adults either because the immigration authorities  consider that their appearance or general demeanour strongly suggests that they are over 18;
 

147. We are concerned that for children over the statutory age of compulsory education the provision of English for Speakers of Other Languages (ESOL) courses, and access to them is not appropriate; and that they are not given opportunities to obtain other forms of educational qualifications which might improve their chances of obtaining gainful employment.
 (It is worth noting that the Government is proposing to increase the age of compulsory education to 18)
.

148. The Commission considers that all children should be entitled to receive an education and do not believe that the Government is fulfilling its obligation in respect of the above categories of children.  
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