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Overview

The Government's current guidance on exclusion from school was published 

in 1999 and revised and amended in 2000 and 2001. This revised draft 

guidance consolidates earlier revisions but at the same time represents a 

thorough revision of the whole text. The overall aim of the revision is

consistency and clarity. In particular, we would welcome comments on:

Incidents where permanent exclusion may be appropriate for a first or 

“one-off” offence: Chapter 6, para 6.3;

Circumstances where an appeal panel should not normally direct 

reinstatement: Annex D, paragraphs 32 and 34;

Lunchtime exclusion: Chapter 6, para 6.10; 

Children in Public Care: Chapter 6, para 6.16

Police Involvement And Parallel Criminal Proceedings: Chapter 6, para 6.17 

and Annex D, paras 51-57.

They should be sent to Gary Mead, Consultation Unit, 1st Floor Area B, 
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The use of exclusion

CHAPTER 6 revised

Head teachers, governing bodies, LEAs and independent appeal panels

by law must have regard to this guidance when deciding:

• whether to exclude a pupil or (where applicable) to uphold an exclusion;

• the period of exclusion;

• (where applicable) whether to direct the head teacher to reinstate an

   excluded pupil.

This revised guidance supersedes Chapter 6 and Annex D of DfEE Circular

10/99. It must be read in the context of that Circular.

The governing body and head teacher of a school are responsible for

promoting good behaviour and discipline on the part of the school’s pupils and

for securing an orderly and safe environment for pupils and staff. It is right that

head teachers have discretion to deal with pupils who are displaying

challenging behaviour. Responses to such behaviour should be made in the

context of the school’s behaviour policy, and should encompass a range of

strategies, with exclusion as one option, so that the interests of the whole

school are reflected in the action taken.

Permanent exclusions should generally be used only as a last resort when a

range of other strategies has been exhausted. Most exclusions are the result

of repeated breaches of discipline. A permanent exclusion for a one-off or first

offence should only happen in the most serious of circumstances, such as

those cited in paragraph 6.3 below.

6.1 Only the head teacher or, in his or her absence, a senior teacher acting with

his or her authority, can exclude a pupil from school. A decision to exclude a pupil

should be taken only:

• in response to serious breaches of the school’s discipline policy; and

• if allowing the pupil to remain in school would seriously harm the education or

   welfare of the pupil or others in the school.

In most cases, before excluding a pupil, a range of alternative strategies such as

those included in Chapter 4 of Circular 10/99 should have been tried.

6.2 A decision to exclude a child permanently is a serious one. It is usually a

final step in the process for dealing with disciplinary offences when a wide range of

other strategies have been tried without success, including the use of a Pastoral

Support Programme. It is also an acknowledgement by the school that it has

exhausted all available strategies for dealing with the child. It should normally

therefore be used as a last resort.

6.3 There will however be exceptional circumstances where, in the head

teacher’s judgment, it might be appropriate to permanently exclude a child for a first

or one-off offence. These might include :

• where there has been serious actual or threatened violence against another

  pupil or member of staff;

• sexual misconduct;

• supplying an illegal drug. (Paragraph 6.8 gives further guidance on drug

  related exclusions),

• carrying an offensive weapon.

6.4 Before reaching a decision to exclude either permanently or for a fixed period,

the head teacher should:

• consider all the relevant facts and such evidence as may be available to

  support the allegations made, taking into account the school's behaviour and

  equal opportunities policies.

• allow the pupil to give his or her version of events;

• check whether the incident may have been provoked, for example by racial or

  sexual harassment;

• (if necessary) consult others, being careful not to involve anyone who may

  have a role in any statutory review of his or her decision, for example

  members of the governing body’s Discipline Committee.

If satisfied on the balance of probabilities that the pupil did what he or she is alleged

to have done, the head teacher may exclude the pupil. In certain circumstances,

however, as more fully considered at paragraph 6.17 below and paragraphs 51-57 of

Annex D, even though the head teacher cannot be so satisfied as to the allegation in

question, it may nevertheless be appropriate to exclude a pupil.

When exclusion is not appropriate

6.5 Exclusion should not be used for:

• minor incidents such as failure to do homework or to bring dinner money;

• poor academic performance;

• lateness or truancy;

• pregnancy;

• breaches of school uniform policy, except where persistent and in open

  defiance of such policy;

• punishing pupils for the behaviour of their parents, for example because of

  parental abuse or violence against members of the school community. In

  these cases other remedies are available – see Annex A to Consultation on

  Extending the Use of Parenting Orders (9 July 2001, DfES/0585/2001)

A reintegration meeting following the expiry of a fixed period exclusion is good

practice. However a fixed period exclusion should not normally be extended pending

such a meeting being arranged.

Length of fixed period exclusions

6.6 The law allows head teachers to exclude a pupil for up to 45 days in any one

school year. However, individual exclusions should be for the shortest time

necessary, bearing in mind that exclusions of more than a day or two make it more

difficult for the pupil to reintegrate into the school. In all cases of more than a day's

exclusion, work should be set and marked.

Education of excluded pupils.

6.7 The Government is committed to ensuring that by September 2002 all pupils

excluded for more than 15 consecutive school days receive full-time and

appropriate education while so excluded. Therefore, a head teacher considering

whether to exclude a pupil for such period should plan:

• how the pupil’s education will continue during the period of exclusion;

• how the time might be used to address the pupil's problems; and

• (together with the LEA), what educational arrangements will best help with the

  pupil’s reintegration into the school at the end of the exclusion. The school will

  usually be expected to meet some of the costs for this but the exact

  arrangements will need to be agreed with the LEA.

A permanently excluded pupil remains on the school roll until the exclusion

procedure (including any appeal) has been concluded. The head teacher should

therefore plan for the pupil’s continued education pending the Discipline Committee’s

meeting to consider the exclusion. Once a permanent exclusion has been upheld at

the governors’ meeting, the LEA should arrange to assess the pupil’s needs and how

to meet them (even though the exclusion might still be overturned on appeal). If an

appeal panel decides not to direct reinstatement, the pupil’s name will be deleted

from the school roll and it will be the responsibility of the LEA to offer an alternative

school place or provide suitable education otherwise than at school, for example by

attendance at a Pupil Referral Unit.

Drug-related exclusions

6.8 It is for a head teacher to decide, having regard to the school’s behaviour

policy, whether or not to exclude permanently for incidents connected with drug

misuse. Permanent exclusion will not be appropriate in some cases. Schools need to

ensure that the course of action taken takes into account the needs of the individuals

involved (as well as their peers), both in terms of their educational and personal

development and in terms of recognising that permanent exclusion may make a

young person more vulnerable to exposure to drugs.

There will be clear instances where permanent exclusion will be an appropriate

response to misuse of an illegal drug by a pupil. These may include:

supply of the drug, and

repeated use of the drug on school premises.

These examples are not exhaustive, but indicate the severity of such offences and

the fact that such behaviour is likely to affect the discipline and well being of the

school community as a whole. Accordingly, it is important that the head teacher can

feel confident that his or her response is an appropriate one.

Where a pupil repeatedly comes onto school premises in possession of an illegal

drug, the head teacher will wish to consider whether this amounts to persistent and

defiant behaviour in breach of the school’s behaviour policy. If this is the case, the

Secretary of State would not normally expect an Independent Appeal Panel to

overturn a permanent exclusion made on these grounds.

Behaviour off school premises and/or outside school hours

6.9 A head teacher may exclude a child for behaviour outside school if there is a

clear link between the misconduct in question and the promotion of good behaviour

and discipline on the part of the school’s pupils. This will be a matter of judgment for

the head teacher, who should take into account the likely impact of the misconduct

on the life of the school. Pupils’ behaviour on school trips is subject to the school’s

normal code of discipline.

Lunchtime exclusion

6.10 Pupils whose behaviour at lunchtime is disruptive may be excluded from the

school premises for the duration of the lunchtime period. A lunchtime exclusion is

treated in the same way as any other fixed period exclusion. The head teacher

should therefore inform the parent of the period of the exclusion (it may not run for an

indefinite period) and the reasons for it. A parent has the right to make

representations about the exclusion to the discipline committee. If a parent refuses to

co-operate with a properly given lunchtime exclusion by refusing to collect (or

arrange to have collected) his or her child, the school must have due regard for the

pupil’s safety in deciding what action to take. Similar considerations apply where a

parent defies a head teacher’s decision to exclude his or her child by sending the

child to school nevertheless. An exclusion should not be enforced if doing so may put

the safety of the pupil at risk.

Pupils with special educational needs (SEN)

6.11 The most recent data (July 2001) show that the permanent exclusion rate for

pupils with a statement of Special Educational Needs is seven times higher than for

pupils without a statement. Other than in the most exceptional circumstances,

schools should avoid permanently excluding pupils with statements. They should

also make every effort to avoid excluding pupils who are being assessed for a

statement. In most cases, the head teacher will be aware that the school, whether

mainstream or special, is having difficulty managing a statemented pupil's behaviour

well before the situation has escalated. Schools should try every practicable means

to maintain placements, including seeking LEA and other professional advice as

appropriate. Where this process has been exhausted, the school should liaise with

the LEA about initiating an 'interim' annual review of the statement.

6.12 Where a child is excluded from a special school, during the period between

the head teacher's initial decision and the meeting of the discipline committee the

head teacher should work with the LEA to see whether more support can be made

available, or whether the statement can be changed to name a new school. If either

of these options is possible, the head teacher should normally withdraw the

exclusion.

Disabled pupils

6.13 From September 2002, the Disability Discrimination Act 1995, as amended by

the SEN and Disability Act 2001, will outlaw disability discrimination in schools.

Schools will be under new duties not to treat disabled pupils less favourably than

their non-disabled peers without justification and to take reasonable steps to ensure

that disabled pupils are not placed at a substantial disadvantage. The Act states

specifically that it will be unlawful for a school to discriminate against a pupil by

excluding him or her.

6.14 Explanation of the new duties is beyond the scope of this guidance. The

Disability Rights Commission is producing a Code of Practice which will explain and

illustrate the new duties owed to disabled pupils. Readers, especially those involved

in exclusion decisions or appeals are strongly recommended to read and familiarise

themselves with the Code.

6.15 Appeals against permanent exclusion where discrimination for a reason

related to the pupil’s disability is alleged to have taken place, or the disabled pupil

has been placed at a substantial disadvantage by the exclusion procedures, will be

heard by the Independent Appeal Panel. Appeals against fixed period exclusion on

the same grounds will be heard by the SEN and Disability Tribunal.

Children in Public Care

6.16 Children in care are especially at risk of low attainment in school. Schools

should be especially sensitive to exclusion issues where children in care are

concerned. Schools should try every practicable means to maintain the child in

school and should seek LEA and other professional advice as appropriate. Social

Services should in all cases be involved at the earliest opportunity in working with the

school to avoid the need to exclude the pupil. In cases where, nevertheless, a child in

care is excluded, the person (for example, a foster parent) or organisation (for

example, Social Services) having parental responsibility for or care of the child will

have the right to make representations and appeal and should pursue these rights if

there are grounds for appeal.

Police Involvement and Parallel Criminal Proceedings

6.17 A school-related incident may sometimes also be the subject of a police

investigation, which may subsequently result in criminal prosecution proceedings.

This can present all concerned with the problem of having to make a premature

evaluation of the evidence and an assessment of the relevant facts. They may not,

for example, be able to hear relevant witnesses or to consider relevant material; it

may not be known whether a criminal charge is to be brought; if a charge has been

brought, the eventual outcome of any Court proceedings may be uncertain. Guidance

as to how the exclusion procedure should be applied in these circumstances is set

out in the revised Annex D.

ANNEX D REVISED - PROCEDURES FOR EXCLUDING A PUPIL

Head teachers, governing bodies, LEAs and independent appeal panels by law

must have regard to this guidance in discharging their functions in relation to

pupil exclusions. It should be read alongside Chapter 6 (as revised) which

explains when exclusion should be used.

These procedures apply to all maintained schools and all registered pupils in them,

whether below or above compulsory school age. They do not apply to independent

schools, city technology colleges, city academies, pupil referral units, maintained

nursery schools or sixth form colleges which have separate exclusion procedures.

Where the parents of an excluded pupil do not have English as their first language,

correspondence and documentation relating to the exclusion should be translated

into their mother tongue. In such cases the school and/or LEA should arrange for an

interpreter to be present at any meetings with the parent about the exclusion.

Whilst the decision to permanently exclude a pupil is one which will depend on the

individual circumstances of the case, certain behaviour will be so serious that

permanent exclusion is likely to be the most appropriate response, unless there are

strong mitigating circumstances. Examples of such behaviour are listed in paragraph

34 below.

RESPONSIBILITIES OF THE HEAD TEACHER

Informing parents about the exclusion

1. Whenever a head teacher excludes a pupil, the parent should be notified

immediately, ideally by telephone followed up by a letter as soon as possible.

Letters of notification of exclusion must state:

• the period of the exclusion (or whether, exceptionally, the exclusion is

  permanent);

• the reasons for the exclusion;

• the parent’s right to make representations about the exclusion to the

  Discipline Committee;

• the person whom the parent should contact if they wish to make

  representations (normally the Chairman of, or Clerk to, the Discipline

  Committee).

Letters should also mention:

• (where applicable) the latest date by which the Discipline Committee

  must meet to consider the circumstances in which the pupil was

  excluded;

• the parent’s right to see and have a copy of his or her child’s school

  record upon written request to the school;

• in the case of a fixed period exclusion, the date and time when the

  pupil should return to school (if a lunch-time exclusion, the number of

  lunchtimes from which the pupil has been excluded);

• if the exclusion is permanent, the date it takes effect and any relevant

  previous history;

• the arrangements made for enabling the pupil to continue his or her

  education, including the setting and marking of work. (It is the parent’s

  responsibility to ensure work sent home is completed and returned to

  school);

• the name and telephone number of an officer of the LEA who can

  provide advice and the telephone number for the Advisory Centre for

  Education (ACE) exclusions helpline – (020) 7704 9822.

All exclusion cases should be treated in the strictest confidence.

2. A head teacher who extends a fixed period exclusion or converts a fixed

period exclusion to a permanent exclusion should write again to the parent

explaining the reasons for his or her decision.

Informing the Discipline Committee and the LEA

3. As soon as possible the head teacher should inform the Discipline Committee

and the LEA of:

• permanent exclusions;

• exclusions which will result in the pupil being excluded for more than

  five school days in any one term;

• exclusions which will result in the pupil missing a public examination.

Fixed period exclusions totalling less than six school days in any one term should be

reported to the Discipline Committee and LEA at the end of each term.

4. Exclusion reports should include:

• the pupil’s name;

• the length of the exclusion;

• the reason for the exclusion;

• the pupil’s age, gender and ethnicity;

• whether the pupil has a statement of special educational needs, or is

  being assessed for such a statement;

• whether the pupil is in public care.

RESPONSIBILITIES OF THE DISCIPLINE COMMITTEE

5. The Governing Body must establish a Discipline Committee to review

exclusions and consider any representations made by parents; where

reinstatement is a practical option the Discipline Committee must consider

whether to reinstate an excluded pupil. The Governing Body may nominate a

pool of governors from which to select three or five governors to serve as the

Discipline Committee as the need arises and should appoint a Clerk to the

Committee. The quorum for a Discipline Committee meeting is three

members. If a governor has a connection with the pupil, or knowledge of the

incident that led to the exclusion that could affect his or her ability to act

impartially, he or she should step down. If four members consider

an exclusion, the Chair has the casting vote.

6. At one meeting the Discipline Committee may consider more than one

exclusion as long as they comply with the statutory time limits relating to each

one.

7. If an exclusion would result in the pupil missing a public examination, the

Discipline Committee should try to meet before the date of the examination.

If, in the case of a fixed period exclusion, the Chair of the Committee does not

consider it practical for the Committee to meet before the time when the pupil

is due to take the public examination, he or she alone may consider the

exclusion and decide whether or not to reinstate the pupil (these are the only

circumstances in which a Chair can sit alone to review an exclusion). In such

cases the parent has the right to make oral representations to the Committee

or, as the case may be, the Chair.

Discipline Committee meetings to consider exclusions

8. On receiving notice of an exclusion, the Clerk or Chair should:

• in the case of an exclusion of between 6 and 15 school days, convene

  a meeting between the 6th and the 50th school day after date of receipt

  to consider the exclusion.

• In the case of an exclusion of more than 15 school days, convene a

  meeting between the 6th and 15th school day after date of receipt to

  consider the exclusion;

• invite the parent and an LEA officer to the meeting at a time and place

  convenient to all parties (subject to the above time limits). The parent

  may be accompanied by a friend, an advocate or a legal

  representative if he or she so requests;

• ask for any written statements in advance of the meeting;

• circulate any written statements and a list of those who will be present

  at the meeting to all parties.

9. The Discipline Committee should be willing to hear from the excluded pupil if

both the parent and pupil so request this. (A pupil aged over 18 is formally the

appellant and parental consent is not required).

10. In all exclusion cases the Committee should comply with the statutory

time-limits but are not relieved of their legal obligation to carry out the relevant

duty if they fail to do so. Accordingly a decision will not be invalid simply on

the grounds that it was made out of time.

Procedure at the meeting

11. Where reinstatement is not a practical option (for example where the pupil

has already returned to school following the expiry of a fixed period exclusion,

or the parent does not want his or her child to be reinstated at the excluding

school), the Discipline Committee meeting enables the parent (and, where

allowed, the pupil) to state his or her views about the exclusion. In these

circumstances, the Committee should consider whether the Committee’s

views about the exclusion should be recorded in the pupil’s school record for

future reference.

12. Where reinstatement is a practical option, the Discipline Committee should

decide whether so to direct the head teacher. In reaching their decision the

Committee should consider:

• any representations made by the parent (and, where allowed, the

  pupil) and the LEA officer;

• whether the head teacher complied with the law and had regard to the

  Secretary of State’s guidance in deciding to exclude the pupil. In

  considering whether to direct reinstatement, the Discipline Committee

  should seek the LEA officer’s views as to what support could be made

  available to assist with reintegrating the pupil.

13. The Discipline Committee should inform the parent (or, if aged over 18, the

pupil), the head teacher and the LEA of their decision in writing within one

school day of the hearing, stating their reasons. The Committee may not

attach conditions to any direction they may give to the head teacher to

reinstate the pupil; however, this does not prevent a school from following

good practice in reintegrating the pupil.

14. Where the Discipline Committee uphold the head teacher’s decision to

exclude a pupil permanently, their letter to the parent (or, as the case may be,

the pupil) should also include the following information:

• their right to appeal to an independent appeal panel, together with the

  name and address of the person to whom any notice of appeal should

  be sent (normally the Clerk to the appeal panel);

• the date by which any notice of appeal should be lodged (15 school

  days after the day on which notice in writing was given of the

  Discipline Committee’s decision);

• that any notice of appeal must set out the grounds on which the

  appeal is made.

After the meeting

15. A note of the Discipline Committee’s views on the exclusion should normally

be placed on the pupil’s school record with copies of relevant papers.

RESPONSIBILITIES OF THE LEA

Advising the Discipline Committee

16. The LEA’s role is to give their view on the appropriateness of the exclusion.

The LEA can make a statement to the Discipline Committee, for example

about how other schools in the area have dealt with similar incidents, and

to advise on alternative arrangements for the pupil to continue his or her

education if the exclusion is confirmed.

THE INDEPENDENT APPEAL PANEL (IAP)

17. The LEA must constitute the appeal panel and appoint a Clerk and nominate

the Chair. The panel has three or five members made up of two categories:

• at least one must have experience in education; and

• at least one must be a lay person.

18. A person may not serve as a member if they:

• are a member of the LEA or of the governing body of the excluding

  school;

• are an employee of the local education authority or the governing

  body, unless they are employed as a teacher;

• they have, or at any time have had, any connection with an interested

  party which might reasonably be taken to raise doubts about their

  ability to act impartially.

19. It is important the LEA makes arrangements for panel members and Clerks to

receive training. DfES has issued a training pack for this purpose (for details

of how to obtain a copy see endnotes).

Arranging an appeal hearing

20. In addition to the letter from the Discipline Committee referred to at

paragraphs 13 and 14 above, the LEA should also write to the parent (or, if

aged over 18, the pupil) within 3 working days confirming the details of the

appeal. The LEA’s letter must indicate the latest date by which an appeal may

be lodged, the name and contact details for the clerk to the appeal panel, and

explain that the notice of appeal must be in writing setting out the grounds on

which it is made.

21. Any appeal made after the latest date for lodging an appeal will be out of

time.

22. The appeal panel must meet to consider an appeal no later than the 15th

school day after the day on which the appeal was lodged. However,

exceptionally, the panel may then decide to adjourn the hearing if, having

regard to the particular circumstances of the case, they consider that it would

not be appropriate for them to proceed to determine the appeal. They may

adjourn on more than one occasion if necessary. See paragraphs 54-57

below on parallel criminal proceedings, where it may be appropriate for a

hearing to be adjourned.

23. The following are entitled to attend a hearing and present their case:

a. the parent (or, if aged over 18, the pupil), who may be represented by

a legal or other representative;

b. the head teacher, who may make oral representations;

c. a nominated governor, who may make oral representations;

d. a nominated LEA officer, who may make oral representations;

e. a legal or other representative of the governing body.

An excluded pupil under the age of 18 should normally be allowed to attend the

hearing and to speak on his or her own behalf, if he or she wishes to do so and the

parent agrees, unless there is good reason to refuse. The panel cannot compel

witnesses to attend the hearing.

24. The head teacher, governing body and LEA may also make written

representations. If any of the parties intend to raise matters or produce

documents at the hearing which are not covered by the statement of decision

or the notice of appeal, these should be submitted to the Clerk in good time

before the hearing. The Clerk should try to make available all written evidence

to the panel members and the parent 4 working days before the hearing.

25. The Clerk should advise the parent of his or her right to be accompanied by a

friend or representative, including a legal representative or advocate. If the

parent wishes to bring more than one friend or representative, the Clerk

should seek the panel’s agreement in advance, having regard to a reasonable

limit on numbers attending the hearing. If they so wish, an alleged victim

should be also be given a voice at the hearing either in person, through a

representative or by submitting a written statement.

26. Before the hearing, the Clerk must give all parties details of those attending

and their role.

27. The LEA must take reasonable steps to find out when the parent and others

entitled to attend the hearing would be available in order to ensure that all

parties are able to attend.

28. The appeal panel should have the services of a Clerk to provide an

independent source of advice on procedure for all parties. Ideally, Clerks

should have received some legal training and have experience in the conduct

of appeal hearings. The Clerk should not have served as clerk to the

Discipline Committee hearing.

Procedure at the hearing

29. It is for the appeal panel to decide how to conduct the proceedings which

should be reasonably informal so that all parties can present their case

effectively. The appeal hearing should be held in private, and should not be

held at the excluding school. Taped recordings of the appeal should be

avoided unless there is good reason and all parties agree.

30. In considering an appeal, the panel should normally decide, on the balance of

probabilities, whether the pupil did what he or she is alleged to have done. If

more than one incident of misconduct is alleged, the panel should decide in

relation to each one. In certain circumstances, however, as more fully

considered at paragraph 6.17 of Chapter 6 and paragraphs 54-57 below, the

panel may decide an appeal without determining the pupil’s responsibility for

the alleged behaviour. Having satisfied themselves as to the basis for the

head teacher’s decision, the panel should then consider whether in their

opinion permanent exclusion is a reasonable response. Relevant factors that

must be taken into account include:

• whether the head teacher and Discipline Committee complied with the

  law and had regard to the Secretary of State’s guidance on exclusion

  in deciding, respectively, to exclude the pupil and not to direct that he

  or she should be reinstated;

• the interests of all other pupils and staff in the school as well as those

  of the excluded pupil;

• the school’s published pupil discipline policy, equal opportunities

  policy and, if appropriate, anti-bullying policy;

• the fairness of the exclusion in relation to the treatment of any other

  pupils involved in the same incident.

31. Where, having regard to their findings, the panel decide that the pupil in

question should not be permanently excluded, they must then consider

whether to direct that the pupil be reinstated immediately or at some future

date. In some cases it would not be appropriate for the panel to direct

reinstatement, for example where the parent does not want reinstatement or

where the child is too old to return to the school. Nevertheless, the panel

should indicate in their decision letter that but for those circumstances they

would have directed reinstatement. Such a letter should be added to the

pupil’s school record for future reference.

32. Where a head teacher has excluded a pupil in accordance with clearly stated

provisions in the school’s published discipline policy, for example zero

tolerance of drug supplying, the appeal panel should not normally direct

reinstatement.

33. Where a parent is appealing against permanent exclusion, the appeal panel

should consider (and must consider, where cases are expressly brought on

the basis of the pupil’s disability) whether the pupil is disabled and whether

there has been discrimination within the meaning of the Disability

Discrimination Act. Appeal panels must consider the Disability Rights

Commission’s Schools Code of Practice which provides guidance on the

Disability Discrimination Act.

34. The governing body and head teacher of a school are responsible for

promoting good behaviour and discipline on the part of the school’s pupils

and for securing an orderly and safe learning environment for pupils and staff.

In deciding whether to direct reinstatement the panel must consider the

impact reinstatement might have on other members of the school community.

Where the head teacher has acted in accordance with this guidance, the

Secretary of State would normally regard it as inappropriate to reinstate a

pupil who had been permanently excluded for:

• serious actual or threatened violence against a pupil or member of

staff;

• sexual misconduct;

• supply of an illegal drug, or the severe examples of misuse of an

  illegal drug, as set out in paragraph 6.8 of Chapter 6;

• carrying an offensive weapon;

• persistent and defiant behaviour. This would encompass bullying

  including homophobic bullying.

35. To reach a decision, the panel may need to hear evidence from those directly

or indirectly involved, including the pupil and any alleged victim. All parties

may put forward any new evidence that may previously have not been

available to the head teacher or the Discipline Committee. However the

school may not introduce new reasons for the exclusion.

36. The order of the hearing should be notified in advance to the parties. The

Chair should order proceedings and lead the panel in establishing the

relevant facts. Following introductions, the Clerk should explain the order in

which the parties entitled to be heard will state their case and that there will

be an opportunity for questioning by the other parties after each presentation.

The panel members may also ask questions to clarify an issue or to elicit

more information. If possible, questions from the panel should be taken at the

end of each party’s statement and following questioning by the other parties.

37. Sufficient time must be allowed for each party to put their case. The panel

should ensure that the parent (or, if aged over 18, the pupil) is given the

opportunity to comment on relevant information obtained from the LEA or

governing body. Care must be taken to ensure that no party attending the

hearing is present alone with the appeal panel in the absence of any other

party.

Combined appeals

38. If the issues raised by two or more appeals are the same or connected, the

panel may decide to combine the hearings. In such cases the panel should

check that no-one objects to this approach.

Evidence and witnesses

39. Where the school’s case rests largely or solely on physical evidence, and

where the facts are in dispute, then the physical evidence, if practicable,

should be retained and be available to the panel. Where there are difficulties

in retaining physical evidence, photographs or signed witness statements are

acceptable.

40. The appeal panel cannot compel witnesses to attend. The governing body

may wish to call witnesses who saw the incident which gave rise to the

exclusion. These may include any alleged victim or any teacher other than the

head teacher who investigated the incident and interviewed pupils. However,

as mentioned in paragraph 6.17 of Chapter 6 and paragraphs 54-57 below,

there may be circumstances where relevant witnesses or material are not

available to the panel.

41. Where adult witnesses do not appear in person, the panel must rely on their

written statements. In the case of witnesses who are pupils of the school, it

will normally be more appropriate for the panel to rely on their written

statements. Pupils may appear as witnesses if they do so voluntarily and with

their parent’s consent. All written witness statements must be attributed and

signed, unless the school has good reason to wish to protect the anonymity of

pupils. Panels should be sensitive to the needs of child witnesses to ensure

that the child’s view is properly heard. The general principle remains that an

accused person is entitled to know the substance and the source of the

accusation. The panel must consider what weight to attach to written

statements as against oral evidence. They should bear in mind that a written

statement may not encompass all the relevant issues nor can it be

interrogated.

42. The calling of character witnesses is at the discretion of the panel, but should

be allowed unless there is good reason to refuse. It is for the panel to decide

whether any witnesses should stay for the rest of the hearing.

43. An appeal panel may direct immediate reinstatement or reinstatement at

some future date. In the latter case the date specified must be reasonable in

the circumstances. The panel cannot attach conditions to the reinstatement of

a pupil.

44. An appeal cannot continue if the number of panel members drops below three

at any stage. In this event, the panel may need to adjourn until its quorum is

restored. Once an appeal has begun, no panel member may be substituted

by a new member for any reason. Accordingly, where a member cannot

continue as a result of illness or death a new panel will have to be constituted.

In the case of a five member panel, however, the panel may continue in the

event of the death or illness of one (or even two) of its members, provided the

two categories of member are still represented.

Record of the proceedings of an appeal panel

45. The Clerk to an appeal panel should take minutes of the proceedings, the

attendance, the voting and the decision in a format approved by the LEA.

After the hearing

46. The panel is independent. Its decision is binding on the parent, the governing

body, the head teacher and the LEA. The panel must let all parties know its

decision by the end of the second school day after the hearing. Where a

hearing is held on the last day of term or outside term-time, the panel should

try to notify all parties by the end of the second working day after the end of

the hearing.

47. If the appeal panel upholds the permanent exclusion, the Clerk should

immediately report this to the LEA. The Clerk should also advise the parent

to contact the LEA about arrangements for their child's continuing education.

The head teacher should remove the pupil's name from the school roll the

day after the conclusion of the appeal. Where the panel direct reinstatement

they should immediately inform the head teacher of their decision and specify

the date on which the pupil must be readmitted.

48. Details of an exclusion may not be deleted from the pupil record, even where

reinstatement is directed. The governing body must, however, comply with

any parental request to append their appeal statement to the pupil’s record. It

will be for the governing body to decide what details of the exclusion are

included in the pupil’s school record: copies of the principal correspondence

might be included and possibly the minutes of the Discipline Committee and

appeal panel hearings, if the Discipline Committee and appeal panel

respectively agree to this.

Remedies after the appeal hearing

Complaint to the Commissioner for Local Administration (the Local Government

Ombudsman)

49. A parent can complain to the Local Government Ombudsman about

maladministration by the appeal panel. The Ombudsman can make

recommendations if he or she finds that there has been maladministration. He

or she might recommend a fresh hearing, if this were practical, and the LEA

would normally be expected to comply.

Judicial review

50. If any party to the appeal - the parent, the governing body or the LEA -

considered that the panel’s decision was legally flawed, any of them could

apply for a judicial review. If a judicial review were granted, the Court would

consider the lawfulness of the panel's decision. If it found the panel's decision

to be unlawful or unreasonable (in the narrow legal sense of ‘unreasonable’,

i.e. irrational or perverse), it could quash the decision and direct the LEA to

hold a fresh appeal hearing before a newly constituted panel.

POLICE INVOLVEMENT AND PARALLEL CRIMINAL PROCEEDINGS

51. As mentioned in paragraph 6.17 of Chapter 6, a school-related incident may

sometimes also be the subject of a police investigation, which may

subsequently result in criminal prosecution proceedings. This can present all

concerned with the problem of having to make a premature evaluation of the

evidence and an assessment of the relevant facts. They may not, for

example, be able to hear relevant witnesses or to consider relevant material;

it may not be known whether a criminal charge is to be brought; if a charge

has been brought, the eventual outcome of any court proceedings may be

uncertain.

Head teacher’s decision to exclude and consideration of the circumstances by

the Discipline Committee

52. A head teacher, however, need not postpone his or her decision to

permanently exclude a pupil simply because of the possibility that criminal

proceedings might be brought in respect of the same incident. In these

circumstances, although it may not be possible for the head teacher to be

satisfied, on the balance of probabilities, that the pupil in question has done

what he or she is alleged to have done, it may nevertheless be appropriate to

exclude the pupil in question. Relevant factors to be considered will include:

• that a serious allegation has been made against the pupil by another

  pupil or member of staff at the school;

• that the allegation is the subject of a police investigation which may

  result in criminal proceedings being brought; and

• that, pending the conclusion of any such criminal proceedings, the

  pupil’s continued presence in the school is likely to have an adverse effect

  on the complainant and other potential witnesses, and on the

  promotion of good order and discipline at the school generally.

53. Where a head teacher permanently excludes a pupil in circumstances such

as those outlined in the preceding paragraph, the school’s Discipline

Committee also have no power to postpone their meeting to consider the

pupil’s exclusion. In deciding whether to direct the head teacher to reinstate

the pupil, therefore, they too may be subject to the same constraints as  

regards the availability of witnesses and other relevant information and 

will have to consider the case on the same basis.

Arrangements for appeal hearing in parallel criminal proceedings cases

54. Where a Discipline Committee decide not to direct a head teacher to reinstate

a permanently excluded pupil in the circumstances described in the preceding

paragraph, the parent (or, if aged over 18, the pupil) should be notified of their

decision and of their right to appeal in accordance with paragraphs 14 and 20

above. Any appeal must be lodged no later than 15 school days after the day

on which notification of the Discipline Committee’s decision was received and

the appeal panel must meet to consider the appeal no later than 15 school

days after the day on which the appeal was lodged.

55. Upon first meeting the appeal panel must consider, taking into consideration

any representations made by the parties and on the advice of their Clerk,

whether they can proceed to determine the appeal or adjourn the hearing

pending the outcome of any police investigation and/or any criminal

proceedings that may be brought. The mere fact that parallel criminal

proceedings are afoot will not of itself determine whether the hearing should

be adjourned. Relevant factors for the panel to consider will include:

• whether it would be helpful to know what charge, if any, is to be

brought against the pupil (bearing in mind that if there is to be no

charge it may help the pupil’s case or, if a charge is brought, the pupil

may be inhibited in presenting his or her case);

• whether relevant witnesses and documents are available;

• the likelihood of delay if the hearing were adjourned and the effect it

may have on any complainant, the excluded pupil or the school itself;

• whether an adjournment or, as the case may be, declining to adjourn,

might result in injustice.

56. If the panel do decide to adjourn, the LEA should take steps to ensure the

pupil’s continuing education pending the hearing. The Clerk will be

responsible for monitoring the progress of any police investigation and/or

criminal proceedings and for re-convening the panel at the earliest

opportunity when the hearing can proceed to final determination.

57. If necessary the panel may adjourn more than once. The same panel

members should re-convene on each occasion (subject to the considerations

referred to in paragraph 44 above). Where the panel reconvene following the

disposal of any criminal proceedings they should have regard to any

information about them relevant to the issues they have to determine (bearing

in mind that even if the pupil has been acquitted of any charge relating to the

conduct for which he or she was excluded, such acquittal might be

attributable to a legal technicality or the stricter standard of proof in a criminal

court and will not necessarily mean that the pupil did not do what he or she is

alleged to have done).

THE ROLE OF THE SECRETARY OF STATE

58. The role of the Secretary of State is to provide, from time to time, guidance on

exclusion. But she has no power to consider complaints against the

decisions of independent appeal panels.
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