Revised Guidance for Exclusion from Schools

Analysis of responses to the consultation document

Introduction

This report has been based on 206 responses to the consultation document.  As some respondents may have offered a number of views on the proposed areas for comment, total percentages listed under any one area may exceed 100%.  Similarly, some respondents may not have indicated a framework preference instead offering views, which appear in Annex B and Annex D of this report.  Throughout the report, percentages are expressed as a measure of those commenting on each area, not as a measure of all respondents. 

The organisational breakdown of respondents was as follows:

LEA



77

Head Teacher

30

School


21

Teacher


  2

Parent



  2

Individual


21

Not Given


  3

Other



50

(Includes responses from Organisations and Teaching Union Groups)

The report starts with an overview and a summary of written responses to the proposed areas for comment posed in the consultation document, followed by Annex, A which provides a quick view analysis of responses by respondent “type”.

Annex B lists additional suggestions and further comments made by respondents in answer to each area. This annex is offered as an aide memoir to the policy team and is not intended as a formal part of the report for publication. 

Annex C lists all respondents to the consultation document.

Annex D is a supplement to this report showing additional comments made relating to vague terminology and suggestions for amendments to the draft guidance.

Overview

Although some respondents said they recognised the need for the revised guidance and welcomed the draft, many stated that the information contained within the document was too vague and commented that the language used was ambiguous.  As a lot of respondents made suggestions for amendments or recommended areas for improvement, a separate Annex (Annex D) has been attached to this report covering a range of their remarks.

Summary

Proposal 1.
Comments on all aspects of the guidance.

There were 183 responses relating to the document in general.

97(53%) said that many areas of the draft guidance were vague or ambiguous and that clearer definitions or additional information was needed to present more detailed advice.

71(39%) offered their own suggestions for amendments to the wording of the draft guidance or proposed that additional information be inserted.  See Annex D to this report for comments made by respondents relating to this theme.

54(30%) were concerned about disability issues and about the high rate of exclusion of children with special education needs (SEN).  They said that children with significant SEN may not yet be identified or have a statement and additional guidance was needed to help schools recognise behaviour which was a feature of a pupil’s disability which could necessitate expert help or support.  Respondents also suggested that more information be provided to clarify issues relating to the SEN and Disability Tribunal.

53(29%) mentioned their concerns surrounding bureaucracy, resources and funding.  Some respondents commented that the draft guidance could impose additional strains on schools in having to meet administration demands for setting work for excluded students.  They said that there could be additional demands on governors; and that provision of pastoral support programmes could also require additional resources.  They asked for more information on funding the education of excluded pupils asking whether this was the responsibility of the school or the LEA.  Some respondents stated that schools were unfairly penalised financially by the exclusions process.

47(26%) said they recognised the need for revised guidance and welcomed the draft revision although many requested further amendments to the document in order to provide greater clarity and to reduce the risk of inconsistent practices.

43(23%) respondents commented that more information was needed covering procedures for Discipline Committees.  They requested clarification of an extensive range of issues, including the role of the Discipline Committee in the case of exclusion up to and including five days.  Further comments can be found at Annex B and Annex D of this report. 

36 (20%) stated that additional support was needed to help schools deal with drug related exclusions and to help develop effective drug education policies in co-operation with other agencies.  Respondents supported the idea of a properly trained coordinator or specified senior member of staff to facilitate drug education in schools.  Some respondents said that a separate new document to replace Circular 4/95 would be welcomed, while a few thought that decisions about drug-related exclusions should be made in the context of knowledge about the prevalence of drug use in the area and relevant pressures on young people.

33 (18%) commented on paragraph 6.9 relating to behaviour outside school.  While some supported the proposals many thought that the paragraph was too vague and should be expanded to provide clearer explanation on what was meant by ‘outside school’.  Some respondents thought that it presented too wide a remit for the Head teacher as it was unlikely that they would be able to gather evidence outside school and this could lead to inconsistent practices across different schools.

23 (13%) said that the decision to exclude based on the ‘balance of probabilities’ was not a strong enough level of proof.  Some respondents mentioned that the Court of Appeal had ruled that the balance of proof required depended on the seriousness of the incident and was expected to be at the ‘distinctly more probable than not’ level.  

21 (11%) respondents thought that the draft guidance could lead to an increase in the use of permanent exclusions and subsequent lawsuits.  They stated that the vague statements used throughout the document might lead to inconsistencies throughout schools.  They said that the revised guidance should be read in the context of Circular 10/99 with more emphasis on the use of exclusion as a last resort, and on use of Pastoral Support Programmes.  Some respondents thought that the guidance should be rewritten to deal separately with permanent and temporary exclusions. 

19 (10%) were confused by some of the exclusion timescales mentioned in the draft document with some respondents unclear whether the time limits mentioned applied to only one exclusion or to total exclusions in a term or a year.

19 (10%) commented that monitoring action currently undertaken by LEA’s could be impaired by the requirement for schools to only notify them of exclusions of less than six days at the end of each school term.  Some respondents said that the current requirement is better whereby LEAs are notified immediately of all exclusions irrespective of the length.  They thought this helped provide the LEA with an accurate picture of exclusions across schools; notification of situations in certain schools and enabled a check on the potential vulnerability of individual students.  

17 (9%) respondents mentioned that the requirement to inform the parents by letter ‘as soon as possible’ was too vague.  They said they preferred the current requirement to inform by letter ‘within one school day’ or thought a more specific timescale should be quoted.  They considered that this could lead to potential delay that could hamper the parents/carers’ preparations to arrange advice or plan an appeal.

15 (8%) were concerned about the disproportionate exclusion rates of minority ethnic communities particularly African Caribbean boys and felt that there should be specific references to ethnic groups within the guidance. 

15 (8%) referred to the timescale requirement to hold the Discipline Committee meeting saying that two years ago the Department for Education and Skills responded to concerns expressed by schools/governing bodies and LEA's, and agreed to amend the regulations for meetings for fixed term exclusions of more than 5 days to a requirement for Discipline Committees to meet for exclusions of more than 15 days.  They said that the guidance was unclear as to whether this new timescale was yet active and they were in support of its introduction.

14 (8%) mentioned the translation and interpretation services.  While some respondents supported the idea, a few thought that the facility should only be provided if requested and others commented on timing and financial implications.

50 (27%) respondents offered a range of other comments on the draft guidance, including:

(
‘I do not think it wise for exclusion reports to include the pupils' names as this undermines the confidentiality that surrounds most exclusions’;

(
‘A child being excluded from school for the clothes they wear is unfair discrimination surely?’

(
‘Paragraph 25 considers the situation in which a parent might wish to bring more than one friend or representative for support.  This section should specify the need to consider whether agreeing to the parental request would result in an intimidating situation for teachers, alleged victims or other witnesses’;

(
‘Guidance on the removal of an exclusion from a pupil's record if that was felt appropriate at any time’;

(
‘The guidance continues to overlook the issue of the role of the Diocesan Board of Education in the case of temporary or permanent exclusion from a Voluntary Aided school’;

(
‘I thought that recent case law had determined that timescales should at all times be met?  This needs to be clearer’;

(
‘The guidance needs to stress more strongly the Head's and governing bodies’ role and responsibility for promoting good behaviour and discipline’;

(
‘The routine use of "informal" or "voluntary" exclusions is unacceptable. Some schools are in the practice of encouraging parents to remove their child from school in the "interests" of the child, so that his/her record will remain unblemished’;

(
‘Pupils should be involved at all stages of the process, from being asked to give their view initially to having the right to attend disciplinary hearings and appeals if they wish to do so’.

A sample of further comments relating to all aspects of the draft guidance can be found at Annexes B and D to this report.

Proposal 2.
Incidents where permanent exclusion may be appropriate for a first or one-off offence.  (Chapter 6, paragraph 6.3)
There were 124 responses relating to this area.

75 (60%) respondents said that paragraph 6.3 was too vague and would benefit by clearer definition of many of the terms used, these being mainly: ‘offensive weapon’; ‘threatened violence’; ‘serious’; ’sexual misconduct’, ‘generally’; ‘supply’; and ‘illegal’.  Some respondents stated that the guidance could be strengthened by the inclusion of examples or by citing the criteria for assessing the seriousness of each of the four bullet points.

31 (25%) commented on drugs related exclusions.  While a few respondents said that school drug policies should be followed and that the draft guidance could undermine zero tolerance behaviour policies by referring only to ‘supplying’, other respondents thought that it was unlikely to be appropriate to exclude a child for one-off possession and the guidance should be more explicit on this and provide further direction on the intent to supply.

22 (18%) respondents gave suggestions for additional one off offences, these being mainly: alcohol; vandalism; arson; endangering the safety of themselves or others; theft and significant crimes not covered by the draft guidance.

19 (15%) welcomed the guidance and the opportunity to exclude for very serious one-off offences.

18 (15%) respondents offered a range of other comments relating to paragraph 6.3, including;

(
‘In considering whether the incident was provoked, racial or sexual harassment are mentioned, it might be worth adding in 'or provoked by reason of disability';

(
‘With regard to sexual misconduct, some disabled children may be unable to distinguish between appropriate and inappropriate behaviour.  It is essential that schools have access to information about various syndromes and conditions in order that they may understand some of the behaviours that result and arrange appropriate support for the pupil’;

(
‘This amendment to the guidance in effect makes it 'easier' for Head teachers to exclude as it takes away the need to follow the procedures originally put in place to reduce the number of exclusions’;

(
‘It should be made clear that Chapter 6 paragraph 6.3 is not an exhaustive list’:

(
‘It needs to be made clear that this section is subject to the procedures set out in section 6.4, including full consideration of the facts.’

A sample of further comments relating to paragraph 6.3 of the draft guidance can be found at Annexes B and D to this report.

Proposal 3.
Circumstances where an appeal panel should not normally direct reinstatement.  (Annex D, paragraphs 32 and 34)
There were 86 responses relating to this issue.

53 (62%) wanted further guidance to help develop approved policies (including school behaviour policies) and clearer standards of proof.  They asked for strict guidelines for Head teachers covering the collection of evidence and the taking of witness statements, saying that high levels of consistency and proof were required.  They suggested it be made clear that the Independent Appeal Panel could only reverse the Head's decision if there was distinctive evidence that the original decision was unsound and that Appeal Panels should apply objective tests to the decisions taken by Head teachers and Discipline Committees.  They said that paragraph 32 presented 'blanket policies' that could inhibit Discipline Committees and Independent Appeal Panels and that each case should be decided individually on its own merit.

17 (20%) respondents thought that the needs of the wider school community should be taken into consideration if the continuing presence in school of a previously excluded pupil constituted a threat to other students and staff.

11 (13%) stated that panel members needed detailed training on issues including: disability; the needs of looked after children; and racial, sexual and homophobic bullying.  They also said chairing panels at which young people gave evidence demanded specific skills. 

9 (10%) commented on the balance of probabilities and relevant case law whereby the higher standard of proof applied in cases where permanent exclusion resulted from allegation of very serious misconduct such as dishonesty or violence.  

14 (16%) offered other comments relating to paragraphs 32 –34 of the draft guidance, including:

(
‘The right of the pupil to give his/her version of the events leading to exclusion’;

(
‘A Panel may wish to hear evidence for persons directly or indirectly involved, yet they do not have the power to require a person to attend.  This could lead to difficulties in reaching a fair and balanced decision’;

(
‘As the appeal panel is independent, it will presumably continue to make independent decisions, regardless of the Secretary of State's expectations. It seems a little contradictory to retain the parental right to an independent hearing and then to seek to decide the outcome beforehand.’

A further sample of comments relating to paragraphs 32-34 of the draft guidance can be found at Annexes B and D to this report.

Proposal 4.
Lunchtime exclusions.  (Chapter 6, paragraph 6.10) 

There were 123 responses relating to this subject.

61 (50%) said that further guidance or clarification was needed largely in relation to counting the number of lunchtime exclusions with regards to accumulative totals; clarification of the maximum timescales for lunchtimes exclusions; and what action a Head teacher may take if a parent/carer refused to co-operate.

35 (28%) thought that the proposal was unreasonable and that the guidance offered no solution to the problems they expected and had experienced with parents/carers and disruptive pupils.

27 (22%) commented that parents/carers who refused to co-operate should be held responsible for any consequences of that refusal and that schools should not be accountable.  A few suggested that the guidance cover multi-agency involvement.  Other respondents mentioned that in some instances parents/carers may not be able to co-operate due to work or other commitments and that this should be taken into account.

22 (18%) were concerned that the draft guidance failed to mention free school meals and said that arrangements should be made for excluded pupils who were due this entitlement.

19 (15%) respondents mentioned health and safety aspects which they thought should be taken into account, including: the maturity of the student to care for themselves if the parent is at work; drug exclusions which could impact on the vulnerability of some students; or other aspects relating to disability difficulties where eating forms part of the disorder.

8 (7%) suggested that a formal exclusion procedure at lunchtime could increase the burden on teachers and governors.

15 (12%) offered a range of other comments relating to paragraph 6.10, including:

(
‘Data about pupils subject to lunchtime exclusions should be recorded as per any other exclusion, with specific attention to gender, age, ethnicity’;

(
‘We would like the guidance to make specific recommendations about lunchtime exclusions for Looked After Children’

(
‘Exclusion from a school at lunchtime does not appear to be a punishment in itself unless the whole school is compulsorily kept on site’;

(
‘Lunchtime exclusion results in the displacement of the problem from school to the surrounding area.’

A further sample of comments relating to paragraph 6.10 of the draft guidance can be found at Annexes B and D to this report.

Proposal 5.
Children in public care.  (Chapter 6, paragraph 6.16)

There were 50 responses relating to this paragraph.

30 (60%) respondents requested more guidance on representation and said that clear lines of responsibility should be established to ensure that pupils in care were fully represented at appeal panels.  They said that it was important that all those involved with the child were informed of the exclusion from the start.  They also mentioned that designated teachers should be given time to work with children in public care.

11 (22%) commented on fairness and equality aspects and said that it was unclear how schools were expected to have different sanctions for some pupils while trying to maintain fairness within the school community.  They thought that the needs of the majority should be safeguarded when an individual presented a risk.

14 (28%) offered a range of other comments on paragraph 6.16, including:

(
‘There should be an emphasis on the need for a Personal Education Plan to be implemented immediately it is established that a child is in the care of the Local Authority’;

(
‘Government targets on levels of GCSE achievement are much lower for children in pupil care than for other children. We would recommend that schools should try a range of measures and good practice guidance be disseminated’;

(
‘There is no mention of the roles of the child's parents (where they do not have strict legal rights) and that their particular needs are not addressed to the same degree as pupils with SEN or a disability’;

A further sample of comments relating to paragraph 6.16 of the draft guidance can be found at Annexes B and D to this report.

Proposal 6.
Police involvement and parallel criminal proceedings.  (Chapter 6, para 6.17 and Annex D, paras 51-57)
There were 80 responses to this area under discussion.

34 (43%) welcomed this section of the draft guidance.  They stated that this was a complex area but thought that the new guidance could help all parties make decisions about exclusions that involved parallel police inquiries. 

24 (30%) respondents were confused by information given in the draft guidance on the degree of proof required by Discipline Committees and Independent Appeal Panels stating that it was not the same as required in a criminal court.  They stated that advice in this section was flawed and possibly open to legal challenge as civil and criminal proceedings had been linked together effectively imposing the criminal standard upon civil proceedings.  They also stated that exclusions could have a more significant impact on an individual than some criminal convictions and thought it unwise to be satisfied with evidence that was less than compelling.

14 (18%) mentioned adjournments or up-holdings.  A few respondents said that it was important to ensure the continuing education of the child during the proceedings.  Other respondents thought that the guidance should offer more advice on adjournment with a recommendation of the maximum time allowed.  They also suggested that the Discipline Committee be allowed to adjourn, as Appeal Panels were able to do so.

4 (5%) suggested that police involvement was needed in any incidents relating to drugs.

23 (29%) offered other comments in relation to paragraph 6.17 and paragraphs 51-57 of Annex D, including:

(
‘The guidance does not offer advice on what should happen if a pupil who is permanently excluded is subsequently found to be innocent by the police investigation’;

(
‘The LEA recommends that schools work with the police, Youth Offending Team and other agencies to seek other ways of addressing the behaviour as an alternative to permanent exclusion’;

(
‘Advice on how witnesses should be treated should be included’;

(
‘Where a Head teacher wishes to use witness statements from pupils at either a Governors Discipline Committee or Appeal, parental permission should be sought which is the case when Police Officers obtain a statement.  Even when witness statements are anonymous it is possible in certain circumstances to clearly identify which pupil is presenting the statement’;

(
‘Where there is a police investigation, the school should not attempt to investigate the incident, or take any statements, as this could prejudice the outcome of the police investigation.  The guidance should refer the Head teacher to the LEA for advice’.

A further sample of comments relating to paragraph 6.17 and paragraphs 51-57 of Annex D of the draft guidance can be found at Annexes B and D to this report.
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