

Introduction


1. This Statement is laid before Parliament in accordance with section 8(5) of the Regulatory Reform Act 2001 (the 2001 Act), together with the draft of the Regulatory Reform (Voluntary Aided Schools Liabilities and Funding) (England) Order 2002 (the draft Order), which we propose to make under section 1 of that Act.  The purpose of the Order is to amend the School Standards and Framework Act 1998 (the 1998 Act), to simplify the liability and funding arrangements for premises-related work at Voluntary Aided (VA) schools.

Background
2. A document was laid before Parliament on 20 November 2001, in accordance with section 6(1) of the 2001 Act, in the form of a draft of the Order and an Explanatory Statement.  Reports were subsequently made to Parliament by the Select Committee on Delegated Powers and Regulatory Reform of the House of Lords (Eleventh Report, Session 2001-02) and the Deregulation and Regulatory Reform Committee of the House of Commons (Fourth Report, Session 2001-02).

Burdens to be removed, reduced or added/transferred

3. The proposals include a combination of changes.  The burden of liability for some existing revenue repairs would be removed from VA school governing bodies, including the requirement to contribute 15% of the costs.  Similarly, LEAs would lose capital liabilities for all of the school premises except for the playing fields and associated buildings on those fields.  The increase in the rate of grant support would reduce the existing burden on the Department (by raising the existing limit) and on VA school governing bodies (by reducing the required contribution).  VA school governing bodies would also be helped by the proposal in respect of payment of grant on receipt of invoices.  There would be a significant reduction in the administrative burdens on all of the relevant parties.

4. There would be corresponding transfers of liability, resulting in some new burdens.  VA school governing bodies would take on capital liability for the premises other than playing fields and associated buildings.  The proposals do, however, include a number of arrangements to help with the effects of these new burdens, including:

· an increase, to 90%, in the normal rate of grant support;

· a programme to fund, at 100%, any agreed backlog of condition work in respect of the new liability for what are currently excepted buildings;

· the transfer to VA schools of the funds which otherwise would have been paid to LEAs for their liabilities;

· removal of the 15% contribution towards those revenue repairs which are currently VA school governing body liability; and

· the arrangement whereby capital investment in excepted buildings which are not owned by the school is protected (although maintaining the associated records would be an additional burden).

5. LEAs would take on the burden of all liability for revenue repair funding, but would, in the first year, receive an adjusting payment direct from the Department.  The position thereafter would be dealt with through the normal means of providing such funding to LEAs.  The proposed de minimis level could also add some degree of burden on LEAs.

6. The proposed transitional provisions would maintain some degree of the existing burdens.

Parliamentary Reports

Select Committee on Delegated Powers and Regulatory Reform


7. The Committee considered that the proposals in the draft Order met the requirements of the 2001 Act and were appropriate to be made under that Act.  The Committee did not consider that the consultation exercise revealed anything to suggest that any necessary protection might be lost, and could see nothing in the proposals that would prevent anyone from exercising an existing right or freedom that they might reasonably expect to continue.  The Committee accepted that any new burdens imposed by the Order satisfied the tests of proportionality and fair balance. No changes were recommended.  

8. The Committee carefully considered the proposal that the increase in grant support from 85% to 90% would reduce a legal burden on the Secretary of State to pay a higher rate of grant to VA school governing bodies.  The Committee questioned whether this was actually reducing a burden and whether it was an appropriate use of the Regulatory Reform Act procedure.  The Committee analysed the definition of ‘burden’ under section 2(1) of the 2001 Act and identified the relevant element of the definition as being in section 2(1)(a), which refers to a restriction, requirement or condition (including one…preventing the incurring of expenditure)’.  The Committee looked at the Explanatory Notes published with the 2001 Act, which gave an example of a proposal to allow those who are 60-80% disabled to claim under the Vaccine Payments Scheme, which is at present limited to those who are 80% disabled.  The Committee quoted the following line from the Notes: ‘This reform would widen eligibility to payments under the scheme and so would involve expenditure’.  The Committee therefore concluded that ‘if widening eligibility is removing a burden because it lessens a restriction on expenditure, increasing the percentage limit on grant support must similarly remove a burden’. 

9. The Committee then considered whether the reduction of the burden was limited to that of the Minister and concluded that, although the limit of the burden is on the Minister, the rate of grant affects many others, and therefore accepted that this qualified as a burden that may be relieved by the 2001 Act.

10. The Committee concluded that the present proposals do reduce a burden but noted that, where a proposal involves expenditure, it would be possible to use the 2001 Act to change entitlement rules across the whole area of welfare and, potentially, to do so radically. The Committee made it clear that the Committees in both Houses would remain vigilant against the improper use of this power.

Deregulation and Regulatory Reform Committee

11. The Committee recommended only one amendment to the proposals.  This relates to the original proposal to ensure that any capital investment, under the new arrangements, by a VA school governing body in a caretaker’s dwelling house owned by the LEA can be taken into account in distribution of the proceeds of any future sale of that house.  This is a safeguard against any investment by the governing body not being reflected in the way in which the proceeds are distributed.  The Committee recommended that this safeguard be extended to cover all similar classes of building (known as ‘excepted’ buildings, and which include medical and dental rooms, dining halls, kitchens and swimming pools).  The Department has adopted this recommendation, and the draft Order has been amended accordingly.

12. The Committee considered that thorough consultation had taken place and that the Department had taken adequate account of the responses received.  However, the Committee considered whether the proposed increase in the rate of grant support would result in VA schools gaining a financial advantage, whilst retaining existing rights and, as such, whether it was appropriate for the proposals to be made through delegated legislation.  The Department informed the Committee that, of the 5% increase in the normal rate of grant support, 4½% would be accounted for by the increased costs falling on VA school governing bodies, and that the remainder would be absorbed by increases in VAT since the rate of grant support was last adjusted.  The Committee was content that the proposed change did not confer any significant benefit on VA school governing bodies beyond that which was necessary to compensate for the changes in liabilities, and therefore concluded that there were no issues relating to the appropriateness of this proposal for delegated legislation.

Proportionality
13. Backlog of capital work - the Committee noted the concerns expressed by some consultees in respect of the potential financial implications of the transfer of a backlog of capital work, and questioned whether individual schools might be substantially disadvantaged.  The Committee was reassured by the Department’s proposals to pay grant at 100% in respect of excepted buildings and, in addition, the Department’s advice that any school facing a major problem in the first two years may be considered as being ‘exceptional’ for paying grant at up to 100%.

14. De Minimis level - the Committee considered the implications of the proposed de minimis level of £2,000, below which any expenditure would be regarded as revenue, and the relationship with the corresponding levels set by individual LEAs.  Because adjustments ought to be made in the existing funding arrangements, and the fact that it was preferable to the alternative of setting different levels for schools in each LEA area, the Committee felt that any burden which might arise would be proportionate to the resulting benefits.  The Committee noted the proposal would be a subordinate provision, which could be changed by Order subject to the negative resolution procedure.

15. Impact on VA school governing bodies - the Committee noted the concerns expressed by the National Governors’ Council in relation to the implications for VA school governing bodies of taking on liability for items which are the subject of a considerable backlog of repairs.

16. We fully appreciate the concerns which have been expressed.  Our proposal to fund any backlog of condition-related work in excepted buildings at 100% would provide some reassurance, as would the added flexibility for governing bodies to maximise the available sources of funding.  But, inevitably, there may be some delay between the date of transfer of liability, and any work being carried out.  Any urgent issues arising in the short term in other than excepted buildings could be considered as ‘exceptional’ within the suggested criteria for up to 100% capital grant support.  The option of emergency capital funding would also remain.  

17. These are complex issues where, in the event of any accident or other problem arising in relation to the liabilities which have transferred, much would depend on legal ownership (separate from funding liability) of the relevant part of the building – which may be with the VA school governing body.  The nature of insurance cover already held by the school would also be relevant, as they should already have employer’s and public liability cover.  Because of the complexities, the variety of different arrangements, and the unquantifiable nature of the problem, we propose to deal with any major difficulties which are brought to our attention on the basis of their individual circumstances.

18. We believe, however, that our proposed approach, which has been agreed with the Project Board (on which the National Governors’ Council is represented), offers a reasonable solution.

Fair Balance and Desirability

19. The Committee was satisfied that the proposals met the Fair Balance and Desirability tests set out in section 3(2) of the 2001 Act.

Necessary Protection

20. Provisions to be retained - the Department had consulted on the basis of repealing the provisions in the 1998 Act which provide that:

· LEAs shall be liable for capital work undertaken as a result of a direction by the Authority over non-school use of the premises; and

· the Secretary of State must give priority to paying grants required to enable schools to comply with section 542 of the Education Act 1996, and that grant must be paid at (currently) 85%.

21. The Committee noted that the Department, in response to consultation, had decided not to proceed with the proposals, and they have not been included with those laid on 20 November 2001.

22. Funding for revenue work - some consultees had expressed concern that necessary funding for revenue work would not be passed on to them by LEAs in Fair Funding budgets.  The Committee noted that the Department had already issued guidance on this point, and the Department had undertaken to deal with any concerns when the new arrangements came into operation.

23. Insurance - the Committee noted the concerns which some consultees had expressed about the potential insurance implications which might arise following the transfer of liabilities.

24. As the Committee noted, and the Department has already signalled, the current arrangements are unsatisfactory.  There is a lack of clarity, with scope for too little, or too much, or inappropriate insurance cover.

25. The problem (to a lesser extent) may be wider than just in relation to VA schools.  It is for this reason that the Department had already begun a Value for Money study of insurance issues in relation to all maintained schools.  The study was overseen by a Project Board which included representation from both main Churches and from the National Governors’ Council.  Its report, and associated Good Practice Guide, will be published shortly.

26. The report will highlight the complexities of insurance requirements, and the varying nature of arrangements in place across Local Education Authorities (LEAs).  It will also indicate that amounts delegated to schools (where this is the case) may have relatively little direct link with the actual cost of premiums.

27. The problem is exacerbated for VA schools, where many wish to arrange their own insurance.  There remains a presumption that, for premises insurance, VA school governing bodies would insure only their share of liabilities – which, under our proposals, would be for a much larger part of the school premises.  Their financial contribution would, however, reduce from 15% to 10%.  This principle of insuring only the governing body’s share of costs is, we believe, commonly (but not uniformly) applied in the VA schools sector.  The corresponding presumption is that capital grant would be available to meet the balance of costs.  Any associated funding for insurance premiums is, therefore, a relatively small proportion of a VA school’s overall budget.

28. At our request, the Local Government Association (LGA) has considered the complex insurance issues for VA schools.  It has agreed the need to provide a satisfactory solution, and has indicated an acceptance that liability for funding insurance premiums should be with LEAs.

29. We propose to resolve the uncertainties by the following means:

· we will continue discussions with the LGA, and other interested parties, to ensure that respective roles are clarified;

· we will confirm final arrangements in the Fair Funding Regulations which would have statutory effect from April 2003.  We do not now consider it appropriate for clarification in the current Education Bill, as indicated in paragraph 42 of the report by the House of Commons Committee.  We consider that the amendment to section 22(5) of the 1998 Act, which is a consequential change arising from paragraph 3 of the draft Order, would clarify the legal position, although this had not been the intentional effect.

· in addition to publishing the Value for Money Report and Good Practice Guide, we will issue further guidance to LEAs for 2002-03 in respect of VA schools.  This will indicate how arrangements could operate for this first, interim, year.  We will also ensure that this guidance is issued to an appropriately senior level of staff in LEAs.  We also understand that one of the causes of confusion is that insurance matters may be handled separately from Education Departments;

· as far as VA schools are concerned, we will advise them:

· to assure themselves of appropriate coverage, in the light of advice in our Good Practice Guide and available from their Diocese (where appropriate);

· to in particular, ensure they have adequate employer’s and public liability insurance;

· to clarify funding arrangements with their individual LEA and Diocese;

· to liaise with their insurance provider to consider whether, subject to approval of our package of reforms, their premises policies can adequately reflect the proposed changes to liabilities;

· if they are unable to obtain cover for parts of the buildings which have transferred to them (for example, because their provider will not accept the risk because of a backlog of essential work), then the Department would consider sympathetically any shortfall for funding at up to 100% as an exceptional circumstance.  This would apply to any capital work arising from what would otherwise have been covered by insurance.  It would not relate to work in what are currently excepted buildings, where we have already undertaken to pay grant at 100% for any condition-related backlog.  This arrangement would, in the first instance, apply only for 2002-03, until formal arrangements are agreed between the Department and the LGA.  We would also review the effects as part of our formal post-implementation review (should the changes be approved).

30. Claims and payment arrangements - whilst the Committee was supportive of the principle of grant being paid on receipt of approved invoices, rather than a bill which had already been paid, it expressed concern that the proposed arrangement might provide more scope for erroneous or fraudulent claims.  

31. We undertook to obtain advice from our internal auditors.  That advice has now been received, and is contained in the Annex to this Statement.  We are working with a sub-group of the Project Board to agree detailed implementation of the move to payment on receipt of approved invoices, and operation of the auditors’ first suggestion that, when paying final claims, we require receipts in respect of all previous claims.  It may also be appropriate, where there is a small project with only a single claim required, to continue to refund expenditure only on submission of a paid receipt.  We are not able to rely on an annual audit of VA schools’ accounts; precise arrangements are left as a matter of agreement between schools and their LEA.  We will, however, point out to LEAs the implications of the proposed change to payment arrangements.

32. We will, of course, revise the certification requirements on the associated forms, and provide the auditors with our operating instructions, once they have been prepared.  We also believe that it would be a valuable opportunity to link the proposed assurance review with our post-implementation review.

33. Definition of capital - the Committee noted that the current non-statutory list cannot cover every eventuality, and that further protection was provided by designating the proposed statutory definition as a ‘subordinate provision’, which would provide scope for review.

Financial impact

34. Adjustments to SSA - the Committee sought an assurance that necessary funding adjustments should feed through into any new arrangements for determining SSAs from 2003-04.

35. Decisions will be taken collectively across Government on this issue, but we will draw the Committee’s concern to the attention of the relevant Ministers at the appropriate time.  

36. Illustrative guidance - the Committee requested that we provide them with a copy of the guidance which would illustrate the impact of the proposed changes on the various types of premises-related projects undertaken by VA schools.

37. Progress on preparing the material has been slower than we had hoped.  We will, however, ensure that it is available, as requested, to the Committee before it concludes its consideration of the revised draft Order.

38. Post-implementation review - the Committee also noted the Department’s intention to conduct a post-implementation review of the operation of the proposals, if approved.  The Committee indicated that it would wish to see the report of that review, and that it would examine the financial impact of the changes.  The Department has indicated its willingness to provide the report.

Representations

39. The Department has received no further representations.

Draft Order

40. In addition to the drafting refinements suggested by the Committee’s legal adviser, the draft Order has been amended to incorporate the recommendation in the Deregulation and Regulatory Reform Committee’s Report.  The Committee had indicated its agreement to the relevant designation of subordinate provisions.  The effect of the Order is illustrated in the Keeling Schedule provided with this Statement.

Department for Education and Skills

February 2002

 ANNEX

REPORT BY THE DEPARTMENT’S INTERNAL AUDITORS

We have no objection in principle to your proposal to pay grant on the submission of original invoices, however, we offer the following thoughts:

· at final cost stage we would suggest that you retain, as an additional control,  an arrangement similar to the current one whereby final claims are only paid on submission of all receipts in respect of expenditure incurred and on which grant has previously been paid;

· the certification on the VA claim form should be strengthened, requiring the signatory to undertake to reimburse the contractor promptly on receipt of payment from the Department, and within the contractual arrangements agreed;

· we would be grateful for the opportunity to comment on the revised operating procedures, once these are drafted; and

· with your agreement,  the audit work plan for 2002-03 will include provision for a short assurance review,  possibly in the second quarter of next year,  to evaluate how effectively the new procedures are operating.

We would also be grateful if you could confirm whether VA schools are required to have their accounts certified by auditors on an annual basis.  Such a review would provide assurance that grant received by the school had been spent on qualifying expenditure.

Internal Audit Division
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