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Introduction

There are around 2,200 independent schools in England catering for 570,000 pupils, representing 7% of the total school population.  The sector is diverse and successful, offering parents and pupils a wide choice of provision in many different settings.  Most pupils in the independent sector receive an excellent education, and over the years many independent schools have worked with their own professional associations and with the Independent Schools Council to develop their own system of self-regulation.  We recognise that most independent schools have an excellent track record:  our system of regulation must support their success by securing continued public confidence in the sector.

The system for regulating and monitoring independent schools has remained largely unchanged for over 50 years and needs to be adapted for the needs and expectations of children and parents in the 21st century.  It must provide a light touch for those schools where standards are high, but quick and effective penalties in those rare cases where children are placed at risk.  It also needs to accommodate the recommendations made by Sir William Utting’s “Report of the Review of Safeguards for Children Living Away from Home” and the report of the Waterhouse Enquiry into abuse in children’s homes in North Wales.

This consultation sets out proposals for updating the regulation of independent schools.  It aims to put in place arrangements that will provide a safe, secure and healthy environment for pupils and provide greater transparency for parents.  These arrangements will ensure that schools do not open unless they have suitable premises, child protection arrangements and curricula.  Fast-track procedures will be introduced in cases where children are placed at risk.  The proposals are designed to minimise the burden of regulation on good schools, and to provide powers to act decisively and quickly where independent schools are failing their pupils.

Our proposals relate to independent schools in England, and they complement a separate consultation exercise on special schools undertaken in May 2000.  Officials from the National Assembly for Wales and the Scottish Executive are considering whether to develop parallel proposals for their mainstream independent schools.  Information about the Cabinet Office Code of Practice on Written Consultations is given at Annex B.

This consultation document sets out our proposals for change and each section concludes with questions seeking your views.  We hope you will respond to these questions and offer comments on any other matters you wish us to consider.

Responses and comments, which should be sent to the address shown below, should reach us no later than 9 November 2001.

Elizabeth Brass

Independent Schools Registration Team

DfES

Ground Floor, Area A

Mowden Hall

Darlington

DL3 9BG

This document is also available via the Internet at www.dfes.gov.uk
Responses and comments can be sent via e-mail to Elizabeth.brass@dfes.gsi.gov.uk
1.
REGISTRATION

Current system

Under the Education Act 1996, an independent school is defined as an organisation providing full time education for 5 or more pupils of compulsory school age, that is not a maintained school or a non-maintained special school.  We have already consulted on related proposals to register any establishment that has 1 pupil or more with Special Educational Needs (SEN) or in public care.  We do not intend to make any further changes to the threshold for registering as a independent school.

All independent schools are required to register with DfES.  Registration is currently a two-stage process:  ‘provisional’ registration is granted on application to join the register and then, once Ofsted, the fire service and, in the case of a boarding school, the local Social Services Department, have confirmed that they are satisfied that their requirements have been met, ‘final’ registration is granted.  Although the register contains details of the number and age range of pupils, premises, ownership and other details, there is no requirement for re-registration if the school changes its size or character.

Need for change

Under existing legislation, provisional registration is granted to any school that applies to join the register and independent schools may open and admit pupils without adhering to any health, safety, welfare or educational standards.  Once they apply for provisional registration, DfES commissions one or more inspections.  But it can take two years or more for schools to reach the standards required for final registration.  In addition, schools can change the nature of their provision quite substantially between inspections, but there is no mechanism for checking that the changed provision meets the standards required for final registration.

Proposals for change

We propose that each school will have to demonstrate that it meets the required standards before its first registration can be accepted:  these would cover:

· confirmation from the local Fire Authority that they are satisfied that fire precautions and means of escape are adequate;

· confirmation from Ofsted that the required standards are met (see section 2);

and in the case of boarding schools:

· confirmation from the Care Standards Commission that there are policies in place to safeguard and promote the welfare of pupils;

and in the case of day schools with some early years and/or day-care provision for under-8s:

· confirmation that the school is taking account of the National Standards for under-8s Day Care.  We will review how Children Act requirements, including the National Standards, should be applied to independent schools after we have consulted in the autumn on wider changes to the arrangements for early years regulation across all sectors.

Each new school would be inspected by Ofsted in the first year of operation to ensure that it continued to meet the required standards.  We propose to provide the power for reasonable charges to be made to the independent school to cover the cost of inspection with charges varied according to the number of pupils the institution proposes to admit.

We propose that the register of independent schools contains registration details such as the gender, maximum number and age range of pupils taught, ownership details, whether there is boarding provision and category of SEN catered for, where appropriate.  Any school seeking to vary its registration details would have to apply to re-register, with the Secretary of State able to determine whether she requires fresh evidence that standards are met before re-registration can take effect.

We are also considering whether it would be appropriate to introduce a system of financial penalties for schools that fail to keep their registration details up to date, to ensure that there is no financial incentive to delay notifying changes in order to avoid inspection costs.

	Question 1
	Does the existing 5 pupil limit remain appropriate for schools which do not admit children with SEN or in public care?



	Question 2
	Do you agree that the register should record details such as a maximum pupil number limit, age range and gender taught, premises, ownership,  boarding/day provision and type of SEN, if appropriate?  Should anything else be included?



	Question 3
	Do you agree that new independent schools must meet the required standards before the school is able to register?



	Question 4
	Is the list of information required to support an application appropriate?



	Question 5
	Do you believe that schools should be charged a fee for inspections supporting registration and re-registration?



	Question 6
	Should follow up inspections by Ofsted be undertaken during the first year of operation to confirm that the required standards for registration are being met once the school is operational?



	Question 7 
	Should schools be required to re-register if they change ownership, move premises, significantly change pupil numbers, age range or gender taught, begin to offer boarding facilities or change the type of SEN provision?  If so, are you content for the Secretary of State to exercise discretion in determining what type of evidence is needed in order to effect re-registration:  this provision would be intended to reduce the burden on schools applying for re-registration?



	Question 8
	Do you agree that there should be financial penalties for schools that do not keep their registration up to date?




2.
STANDARDS

Current system

The existing legislation does not set out specific standards that need to be met prior to final registration.  It is more specific about the areas that may lead to de-registration.  A Notice of Complaint, which can lead to de-registration if the matters it contains are not addressed, may be served where:

· all or part of school premises are unsuitable;

· school accommodation is inadequate or unsuitable;

· efficient and suitable instruction is not provided;

· the proprietor or another employee is unsuitable to work with children;  or otherwise unfit; and

· there has been a failure to comply with section 87 of the Children Act, which covers boarding school accommodation.

Need for Change

We think that we should spell out transparent standards and procedures that are required to secure the health, safety and welfare of pupils in independent schools, and that the requirement to safeguard the welfare of pupils should be extended to day pupils.  We also think that there is a need for educational standards to be set, although we recognise that the ethos and traditions of some independent schools mean that these may be different from standards required in maintained schools.  We think that it is important for schools to describe their educational philosophies and standards accurately to parents, so that parents are kept properly informed about a school’s performance and traditions.

Proposals for Change

The standards we propose will cover:
· premises and accommodation, including boarding accommodation, which should be appropriate to the number, age and gender of pupils;

· plans or arrangements to deliver an efficient and suitable education which is accurately described to parents and pupils;

· provision for early years and day-care that should take account of the National Standards for under-8s Day Care.  We will review exactly how Children Act requirements should be applied to independent schools after we have consulted on this in the autumn;

· appropriate arrangements to safeguard the welfare of pupils with boarding provision that complies with National Boarding Standards;

· measures to safeguard the welfare of day pupils;

· transparent complaints procedures;

· appropriate checks on all staff including the proprietor.  

	Question 9
	Do you agree that it is appropriate to set standards in these areas?  Are there any other areas in which standards should be set?



	Question 10
	Which existing standards could be adapted for this purpose and how could the sector contribute to standard setting?



	Question 11
	How should schools describe the type of education they provide to pupils and parents to help them decide whether the type of education the school offers meets their needs?




3.
INSPECTION

Current system

Independent schools are inspected under the School Inspections Act 1996.  About 1,200 independent schools choose to belong to the professional associations constituting the Independent Schools Council (ISC).  Since 1999 ISC schools have usually been inspected by the Independent Schools Inspectorate (ISI) on DfES’s behalf, and all the ISI reports have been published.  Ofsted inspect non-association schools but their reports are generally not published.  ISI charge fees for their inspections but Ofsted inspections are provided free of charge.  All finally registered independent schools are inspected on a 6 year rolling programme with supplementary visits where necessary.

At present independent schools are exempt from Children Act registration and inspection.  However, publicly funded early years education for three and four year olds is subject to Ofsted inspection under section 122 of the School Standards and Framework Act.

Local social services departments inspect welfare of pupils in independent boarding schools at present under the Children Act 1989.  The Care Standards Commission will take over in April 2002:  we anticipate that they will take account of National Boarding Standards, which have been drawn up in consultation with the sector.
Need for Change

Most Ofsted reports remain unpublished and unavailable to parents and prospective parents and pupils.  We believe that parents and pupils need greater transparency in choosing a school and that publication of Ofsted inspection reports would help parents in making informed decisions about their children’s education.  We think parents of existing pupils would welcome greater transparency.

It would also be beneficial to have more flexibility in the timing of inspections, which would be organised after considering the track record of individual schools.  We think that there is little risk in lengthening the time between inspections for good schools, while we would like the flexibility to prescribe re-inspections on a shorter timescale where a school has serious problems that require urgent attention.  We wilI also consider introducing inspection charges for all independent schools to ensure Ofsted are able to prepare regular reports for publication.

Since 1992 Ofsted have used lay inspectors in their inspections of maintained schools.  They have no connection with education and have provided an external perspective, wide experience and an understanding of social issues.  Ofsted think that they have brought an extra dimension to their inspections and that they have the potential to act as a link between schools and inspectors.

Proposals for change

We propose that:

· all inspection reports on independent schools should be published;

· a more flexible system of inspections is introduced with shorter and perhaps less frequent inspections for the most successful schools and more frequent inspections for schools where problems have been identified;

· inspections of non-ISC schools should be undertaken, as now, by Ofsted;

· the inspection regime should be extended to cover the welfare of pupils in all schools, and in boarding schools this would cover the National Boarding Standards;

· an inspection fee for Ofsted inspections is introduced;

· we provide Ofsted with powers to use lay inspectors where appropriate, and we envisage that Ofsted would seek to engage lay inspectors who would provide an insight and understanding of the ethos of the school.

	Question 12
	Do you agree that published inspection reports should be introduced for all schools?



	Question 13
	What are your views on introducing a charging policy for all Ofsted inspections of independent schools?



	Question 14
	How do you think the arrangements for the inspection of welfare could be extended to independent day schools?



	Question 15
	Do you think it would be appropriate to use lay inspectors in some inspections?




4.
FAILING INDEPENDENT SCHOOLS

Current system

The Secretary of State has the power to act where an independent school does not have acceptable standards.  The Education Act 1996 requires her to serve a Notice of Complaint (NOC) on independent schools that fall below the acceptable standards.  The NOC procedure allows a school 6 months to remedy matters listed in the NOC unless they are deemed to be

irremediable.  The school has one month in which to appeal to an Independent Schools Tribunal, and if an appeal is lodged the NOC is in abeyance and the school can continue to operate until the Tribunal hears the NOC.  If a school fails to comply with a NOC, the Secretary of State or Tribunal may:

· order the school to remedy the complaints within a further prescribed time period, and strike it off the Register if that is not done;

· disqualify the proprietor, named teachers or other employees from acting as a proprietor  teacher or other employee in any schools, as appropriate;

· disqualify part or all of the premises from use as a school;

· strike the school off the register, forcing it to close;

A NOC will be annulled if the school remedies it or an appeal against the NOC is upheld.

Need for change

The Notice of Complaint and appeal system process is lengthy, bureaucratic and costly for all parties.  It can take months to resolve serious complaints as the Tribunal has to be specially constituted for this purpose.  There are no fast track procedures available for tackling cases where pupils may be at serious risk.  In particular, the procedure for disqualifying proprietors who are unsuitable to work with children or incompetent is unnecessarily protracted.

Proposals for change

It is essential that there is an efficient and effective system for dealing with independent schools that fail to adhere to acceptable standards (see section 2), particularly where the failings pose a significant risk to the health, safety and welfare of pupils.  We propose that there will be four possible courses of action open to the Secretary of State following a school inspection where serious weaknesses have been identified:

· schools where serious weaknesses have been identified will be asked to produce an action plan within 40 working days setting out how the inspection report’s recommendations will be implemented within 2 years:  the action plan will be followed up after a year.  At the 2 year point a further inspection will determine whether the school is improving or has slipped into the ‘failing’ category;
· schools found to be failing but where there is no serious risk to the welfare of children will be required to produce an action plan within 40 working days stating clearly, and in detail, plans to bring the school up to a satisfactory standard within 2 years.  If the plan is not implemented the Secretary of State may de-register the school after allowing reasonable time for it to make orderly closure arrangements, or apply some other penalty;

· schools found to be failing but where there is a serious risk to children will be required to produce an action plan within 20 working days, with 20 days to address the most serious issues, and up to 2 years to address less serious problems.  Failure to implement any stage of the plan could lead to a deletion order, or some other penalty;

· any school where there is an irremediable serious risk to the health and safety or welfare of pupils will be struck off the Register of Independent Schools:  it will be obliged to close immediately.

We envisage that Ofsted would usually be involved in all stages of monitoring and would advise the Secretary of State on the effectiveness of remedial plans.  The table at Annex A shows how this would work.

Where schools with serious weaknesses, or failing schools, fail to provide an action plan within the prescribed timescales, they would have a penalty applied or an action plan imposed by the Secretary of State.  At present de-registration is the only penalty available, but we propose to supply other remedies such as closing the school to new pupils, or requiring the school to close part of its provision – boarding or early years, for example.  We plan to retain the ability to disqualify proprietors, named teachers and all or part of a schools’ premises.

We propose to replace the existing appeal system with a right of appeal to a standing appeal body to ensure cases are heard more speedily.  We propose that the appeal body should have the same range of penalties available as the Secretary of State.

We also propose to introduce streamlined arrangements for disqualifying proprietors, with an appeal process available following a decision to disqualify.  We envisage that the procedures will be similar to those used for preventing unsuitable teachers and other workers with children from further work with children.  We would also like to provide powers to disqualify proprietors who have demonstrated through their performance at one or more schools that they are incompetent.

	Question 16
	Do you agree that where Ofsted have identified serious weaknesses, all schools should be required to produce an Action Plan against which progress will be monitored, with de-registration if schools refuse to cooperate?



	Question 17
	What are your views on the procedures for dealing with failing independent schools?



	Question 18
	What are your views on replacing the present right of appeal to an Independent School Tribunal with a right of appeal to a standing appeal body?



	Question 19
	What range of penalties should be available to the Secretary of State and the appeal body?



	Question 20
	Do you agree that we should change the process for disqualifying proprietors so that the appeal occurs after the Secretary of State has decided to disqualify or restrict a proprietor?



	Question 21
	Do you agree that we should take powers to disqualify proprietors on the basis that they are unfit to work with children, dishonest, incompetent or otherwise unsuitable?  Should there be any other grounds?




5. SCHOOLS OPERATING ILLEGALLY

Current system and need for change

It is illegal to operate a school that is unregistered.  However, the legislation is drafted on the assumption that proprietors will register, and it does not provide adequate powers to check whether unregistered schools are operating.  Ofsted do not at present have the right of entry to premises where there is good reason to believe that a school is operating illegally.

We recognise that schools can escape registration for many reasons.  Often small schools, where the proprietor is a novice, will not realise that there is an obligation to register.  Our approach to these cases has always been education and support.  However, there are cases where we de-register schools that continue to operate illegally.  The current penalty is that the proprietor is liable for a fine of up to £2500 and/or 3 months imprisonment: it is evident that this is not an adequate deterrent.

Proposals for change

We need to find a more effective way of reaching schools that need to register and, as a last resort, an effective range of powers to deal with cases where persuasion fails.  We are seeking views on how we can communicate more effectively with unregistered schools, and whether powers to levy more substantial fines and perhaps recover the costs of taking action against schools that refuse to register, would provide a more effective deterrent.  We would also like to give Ofsted powers to enter any premises where there is reason to believe that a school is operating.

	Question 22
	What more can be done to persuade all independent schools to register?



	Question 23
	In your view, what powers should the Secretary of State have to intervene when schools refuse to register?



	Question 24
	Do you agree that Ofsted should have powers to enter premises where there is reason to believe that a school could be operating illegally?




6.
INFORMATION AND ADDITIONAL QUESTIONS

The Utting report made a series of recommendations intended to improve safeguards for children looked after away from home.  One recommendation was that all independent boarding schools should be required to publish information annually about the welfare of pupils.  We intend to implement this recommendation.  We are also interested in your views on whether all independent schools should publish information to parents, including parents of prospective pupils.  This could include information such as:

· contact details

· policies on admissions, discipline and exclusions

· SEN provision

· statement of ethos and values

· academic performance

· curriculum

· welfare and complaints procedures

	Question 25
	Do you agree that the information listed above should be published?



	Question 26
	Should all independent schools be required to publish, or make available to parents and others, any other information?



	Question 27
	Would it be more effective to bring in measures, covering the provision of information, through legislation or voluntary codes?




The Utting and Waterhouse reports recommended that independent special schools should be required to have governing bodies in order to protect children and increase the degree of independent scrutiny.  An earlier consultation on independent special schools has already proposed that they should be required to have governing bodies and we are seeking views as to whether this is appropriate for some or all mainstream independent schools.

	Question 28
	Do you agree that some or all independent schools should have a properly constituted governing body, which is independent of the management of the school?  If some, which schools should be exempt?



	Question 29
	What size should governing bodies be, and which groups could be represented (for example parents, trustees, faith group representatives, those with specific expertise, such as care of boarding pupils, staff etc)?




Several independent schools fail to return their statutory annual return on time.  This causes the Secretary of State some difficulty in meeting her targets for publishing statistical information:  as the only penalty at present is de-registration there are no effective means of persuading those schools that are persistently late to cooperate.

	Question 30
	Do you agree that the Secretary of State should have the power to impose financial penalties on those schools that fail to file their annual return on time?




When the Care Standards Act comes into force independent schools with under 5s provision will remain in an anomalous situation.  For example, independent schools with a majority of pupils aged under 5, including provision for under 3s, will continue to be exempt from Children Act regulation such as is applied to private day nurseries.  We also recognise that independent schools with under 5s provision would not want to be subject to a regulatory regime that is substantially different from that applied to maintained schools with similar provision.  We are working with Ofsted to identify options for adjusting the registration and inspection arrangements for nursery education and childcare across all sectors, with the aim of minimising the burden on individual providers, as well as securing an appropriate minimum quality level in the delivery of funded education and care for young children.  We plan to consult separately on this in the Autumn.

7.
TRANSITIONAL ARRANGEMENTS

We welcome your views on the matters we ought to take into account in managing the transition to new arrangements, particularly on the effect of any costs which will fall to schools as a result of these proposals.

	Question 31
	Do you think there will be any other significant costs surrounding the implementation of our proposals?




8.
CONCLUSIONS
We believe that these proposals will secure a safe, secure and healthy environment for pupils in independent schools.  They will:

· ensure new independent schools have reached acceptable standards before they start admitting pupils;

· ensure high standards are maintained by all registered schools;

· introduce a cycle of inspections, leading to published reports, for all independent schools; and

· strengthen procedures for dealing with independent schools judged to have serious weaknesses or to be failing.

We welcome your views. A questionnaire is provided for this purpose. 

ANNEX A

SCHOOL INSPECTION

(
	(
Serious weaknesses

(
School asked to produce Action Plan within 40 Days and allowed 2 years to implement the plan

(
Progress against plan reviewed within 1 year

(
Next Action will depend on whether school is improving or has slipped into ‘Failing’ Category


	(
School is failing – No

Serious risk to Welfare or Health and Safety

(
School asked to produce Action Plan within 40 working days and allowed 2 years to implement the plan

(
Progress against plan reviewed regularly

(
Failure to implement plan in 2 years would lead to Deletion Order or limit on further admissions

(
Appeal against Deletion Order or limit on pupils would be available
	(
School is failing – Serious risks to Welfare or Health and Safety but remediable

(
School asked to produce Action Plan within 20 days and allowed a further 20 days to implement it

(
Progress against plan reviewed at end of 20 days implementation period

(
Failure to implement plan would lead to a Deletion Order



(
Appeal against Deletion Order would be available
	(
School is failing – Serious risks to Welfare or Health and Safety but irremediable

(
Immediate Deletion Order served

(
Appeal to the Standing Body against Deletion Order would be available


ANNEX B

Cabinet Office Code of Practice on Written Consultation

The Consultation Criteria

The Criteria in this code apply to all UK national public consultations undertaken in electronic or printed form.

Though they have no legal force, and cannot prevail over statutory or other mandatory external requirements (eg under European Community law), they should otherwise be regarded as binding on UK departments and their agencies, unless Ministers conclude that exceptional circumstances require a departure.

1. Timing of consultation should be built into the planning process for a policy (including legislation) or service from the start, so that it has the best prospect of improving the proposals concerned, and so that sufficient time is left for it at each stage.

2. It should be clear who is being consulted, about what questions, in what timescale and for what purpose.

3. A consultation document should be as simple and concise as possible.  It should include a summary, in two pages at most, of the main questions it seeks views on.  It should make it easy as possible for readers to respond, make contact or complain.

4. Documents should be made widely available, with the fullest use of electronic means (though not to the exclusion of others), and effectively drawn to the attention of all interested groups and individuals.

5. Sufficient time should be allowed for considered responses from all groups with an interest.  Twelve weeks should be the standard minimum period for a consultation.

6. Responses should be carefully and open-mindedly analysed, and the results made widely available, with an account of the views expressed, and reasons for decisions finally taken.

7. Departments should monitor and evaluate consultations, designating a consultation coordinator who will ensure the lessons are disseminated.

This consultation complies with the criteria except that the consultation period has been shortened to 9 weeks to coincide with a linked series of parallel consultations.  The document has been despatched to all proprietors of independent schools, including independent special schools.  It has also been sent to independent schools’ professional associations and a number of other interested bodies such as Ofsted and the ADSS (Association of Directors of Social Services).

REGULATORY IMPACT ASSESSMENT

REFORM OF THE REGULATION AND MONITORING OF INDEPENDENT SCHOOLS

1.
INTRODUCTION

1.1
This Regulatory Impact Assessment (RIA) sets out the likely costs and benefits of reform of the regulation and monitoring of independent schools.  Legislation is expected to be in this Parliament’s Education Bill with an effective date of operation of no earlier than 1st January 2003.

1.2 These proposed reforms apply to England only.

Background to the independent sector

1.3 The independent sector is diverse, offering education according to various philosophies, religions and specialisms.  Schools may be day, boarding, single sex, co-educational, stage, Steiner, Montessori, choir or ballet, catering for mainstream or SEN pupils, and may provide specialised education for ethnic minority communities, particularly for members of the Muslim and Jewish faiths.  Independent schools do not all easily fit into categories such as nursery, primary and secondary. Some independent schools take a limited age range such as 1–6 years:  others a broad age range such as 0–18 years. Each year a number of independent schools open and a similar number close, amalgamate or join the state sector.  About half of all independent schools have charitable status.  Around 1,200 of the 2,200 independent schools are members of professional associations constituting the Independent Schools Council (ISC).  Approximately 80% of pupils in independent schools in England are in ISC member schools, and the larger the school the more likely it is to belong to the ISC.  Only 8% of all independent schools that cater for less than 100 pupils are ISC member schools:  57% of all independent schools catering for between 100 – 299 pupils, 87% of all independent schools with between 300 – 599 pupils and 93% of all independent schools with 600 or more pupils are ISC member schools.

1.4 At present there are around 70 schools, approximately 20 of them special schools, that have been provisionally registered for more than 2 years (i.e. the normal maximum time span for moving to final registration) and this is a cause for concern.  Additionally there are some 200 finally registered schools that are subject to more frequent inspections than the normal 6 yearly cycle.  Whilst many of these require an interim inspection because of a change of ownership, head teacher or premises, about 75 are required to implement recommendations made to ensure that provision is brought to an acceptable level.  These schools will have frequent, at least annual, inspections until the matters causing serious concern have been put right.

2.
THE PURPOSE AND INTENDED EFFECT OF THE MEASURE

Registration

2.1
The Education Act 1996 sets out the definition of an independent school and the registration requirements.  Both have remained largely unchanged since the Education Act 1944. Registration is a two-stage process.  Provisional registration is automatic once DfES have been notified the school exists:  there are no conditions that have to be satisfied before it can open.  DfES grants final registration once inspections confirm that the premises, accommodation, instruction, staffing and, in the case of boarding schools, welfare, are satisfactory.  Although schools are encouraged to comply with inspection recommendations so that they achieve final registration within two years, there is no real incentive for schools to do so, and some schools remain provisionally registered for extended periods.  While they are provisionally registered pupils may be in unsatisfactory premises or accommodation, and unable to get the best from the available education provision.

Monitoring

2.2
Inspections for all provisionally registered schools are undertaken by Ofsted.  Once final registration is achieved, schools may choose to join one of the professional associations constituting the ISC.  Member schools are inspected by the Independent Schools Inspectorate (ISI) and are charged for the inspections: reports of these inspections are published.  Non-ISC schools are inspected by Ofsted.  No charge is made for inspections, and the reports are generally not published.  Parents of pupils at non-ISC member schools are at a disadvantage compared with parents of pupils at either ISC-member schools or maintained schools, as they are unable to obtain information from the school’s inspection report.

Failing Schools

2.3
The provision for dealing with failing independent schools is lengthy, bureaucratic, and costly.  There is an appeal mechanism, which requires a tribunal to be specially convened.  There are no arrangements for ‘fast track’ action, even when there are concerns about pupils’ health, safety and welfare.

3.
RISK ASSESSMENT
3.1
These proposals are aimed at ensuring that pupils’ health, safety and welfare are secured for their period of education in independent schools.  The Government accepted the recommendations of the Utting report (The Review Of The Safeguards For Children Living Away From Home) and the Waterhouse enquiry into child abuse in North Wales, and the recommendations that relate to independent schools are included in the proposed changes.  If the Government does not press ahead with these proposals, the risks outlined in the Utting and Waterhouse reports will not be addressed.  The risks relate to schools being allowed to open without prior inspection; the vulnerability of pupils with Special Educational Needs (SEN) or in public care; the lack of welfare information about boarding for parents and pupils; and the absence of a fast track procedure allowing swift action where there are child protection concerns.  At present independent schools without satisfactory standards are able to operate for a considerable period of time;  generally parents do not have access to Ofsted inspection reports; failing independent schools cannot be closed quickly and pupils continue to be at risk when a problem is identified.  These proposals will mitigate the risks by providing transparency, so that all parents of pupils in independent education will have access to published reports.  Also a new system for dealing with failing independent schools will require them to produce action plans against which progress can be monitored, and provide a fast track procedure for those rare cases where there are child protection concerns.
4.
OPTIONS 
4.1
There are three options available to the Government:

a. maintain the status quo;

b. voluntary compliance with guidance;  or,

c. implement statutory provisions.

4.2
As the Government accepted the Utting and Waterhouse recommendations, maintaining the status quo is not an option.  Voluntary compliance with guidance cannot be guaranteed, particularly in schools where problems are most likely to occur.  The only reliable option is to continue to regulate through statutory provisions.

5.
ISSUES OF EQUITY OR FAIRNESS
5.1
The following issues of fairness arise:

a.
is the option consistent with reducing the burden of bureaucracy on schools?

b.
will costs be borne fairly across all businesses?

c.
will children’s welfare be safeguarded?

d. is the system transparent?

5.2 There is no more bureaucracy on schools as inspections are already part of the system. At present costs are not evenly spread:  ISC schools bear inspection costs whereas non-ISC schools do not.  These measures will bring in a more uniform charging regime and remove one of the financial disincentives for schools wishing to join the ISC.

The measures will provide a much greater degree of protection to children through:

· introducing inspection of welfare in day schools;

· introducing fast track measures to deal with schools where standards are low;

· introducing new measures to disqualify unsuitable proprietors more quickly.

6.
BENEFITS

6.1
The reform of the registration and monitoring of independent schools is intended to:

· safeguard the health, safety and welfare of pupils in independent schools; 

· provide greater transparency, through publishing Ofsted reports;

· provide a range of quick and effective measures to take when schools are failing.

This will be achieved by:

· preventing new schools registering and admitting pupils until they supply evidence to DfES that their premises and accommodation are safe;  that policies are in place to safeguard the welfare of all pupils (anti-bullying policy, child protection policy, complaints policy, for example) and that satisfactory plans have been made for appropriate staffing, curriculum and, in the case of boarding schools, satisfactory boarding accommodation.  Schools will be responsible for charges incurred to provide the necessary evidence;

· publication of all inspection reports on independent schools: schools will be required to pay for these inspections;

· the introduction of a new system to deal with failing schools and unsuitable proprietors with an appeal to a standing tribunal.

7.
COMPLIANCE COSTS FOR PRIVATE AND VOLUNTARY SECTOR PROVIDERS

7.1 There are approximately 60 new independent schools each year.  In 2000 there were 57 new schools, of which 17 had charitable status.  The other 40 were small businesses. The measures outlined above will ensure that pupils are only educated in schools that have been inspected and found to meet acceptable standards.  They will ensure that children are not educated in unsafe buildings and that any recommendations made by inspectors are implemented before the school opens.  Some independent schools take several years to implement recommendations and achieve satisfactory standards.  During that time, pupils’ health, safety and welfare may be put at risk and their chance of receiving an adequate education may be reduced.  The monetary cost of these failings to pupils and their parents is unquantifiable.

7.2 The mechanism for determining costs to proprietors is still under consideration.  Costs to new schools could be in a range of £2,000 to £5,000 payable in one sum or possibly two – the first prior to registration, and the other at the time of the follow up inspection during the first year of operation.  The costs would be charged on a sliding scale depending upon the size of the school.  We anticipate that the cost to schools with less than 100 pupils would not exceed £2,000 while those with more than 300 pupils would be closer to £5,000.  After registration a new school would be inspected on a six-year cycle, the same as existing independent schools.

7.3 Approximately 1,000 independent schools that are not members of professional associations constituting the ISC will incur costs for regular Ofsted inspections leading to published reports.  These costs will also be based upon a sliding scale depending upon the size of the school, but we expect costs will fall within the range of £2,000 to £10,000, depending upon the size of the school.  92% of all independent schools with less than 100 pupils are non- ISC schools and would be charged at the lowest rate.  There are only 13% of all independent schools with more than 300 pupils that are not members of the ISC, so only about 130 schools which will attract the upper level of inspection costs.  Inspections will usually be on a six-year cycle, unless the school gives cause for concern, or is considered to be failing.  We anticipate that Ofsted will undertake approximately 167 inspections of existing independent schools each year.

7.4 213 of the 2,200 independent schools are special schools catering for pupils with SEN.  The majority of children in these schools are placed by Local Authorities at public expense.  Payment or part payment of fees of some other pupils in independent schools also comes from the public purse.  The Department pays for or assists a number of talented pupils on the Music and Ballet Scheme and Dance and Drama Awards Scheme.  The Department also provides financial support for some choristers at independent choir schools through the Choir Schools Association Bursary Trust and most of the pupils remaining on the Assisted Places Scheme who will continue to receive financial support until 2004.  The Ministry of Defence pays a Boarding Schools Allowance to cover school fees to enable the children of military personnel to have uninterrupted schooling when parents are stationed abroad.  Similarly the Foreign and Commonwealth Office pays fees for children of diplomats.  Local Authorities also pay fees for pupils to attend suitable independent schools where local provision relating to single sex education or religious education is not available.  Most of the schools in receipt of funding belong to ISC.

7.5 The availability of published inspection reports will permit parents to be fully aware of the standard of provision available at non–ISC schools.  Parents will be able to make a better informed choice of school which should reduce the complaints and disappointment, and possible disruption to pupils’ education, when a school fails to provide the provision that parents thought they were purchasing.  It is impossible to estimate the financial effect, although parents may save some money if they do not need to move their children between schools.

7.6 The current system of dealing with failing schools is lengthy, bureaucratic and costly to the DfES, inspectors and proprietors of independent schools.  It also has the potential to leave children in difficult circumstances while the ‘notice of complaint’ procedure runs its course as no ‘fast track’ arrangements are available.  The new arrangements are simplified and more in line with those used in the maintained sector.  They include a ‘fast track’ arrangement for those rare cases when children are at risk, but the financial benefits are unquantifiable.  Provision is also made for appeal to a standing tribunal to save time and cost for both the appellant and the DfES.

8.
SUMMARY AND RECOMMENDATIONS

8.1 We need to ensure that the recommendations of the Utting and Waterhouse reports are implemented and have concluded that the proposals to reform the registration and monitoring of independent schools must be statutory.  We have no wish to interfere with the autonomy of the independent sector.  These proposals will have very little impact on successful independent schools but will, as intended, raise standards in poorer schools.  The proposals have received broad support from the sector.  It will be necessary to have a transitional period of two years to enable provisionally registered independent schools to improve sufficiently to be granted final registration or to be deleted from the register as failing schools.

8.2 The issue of a consultation document is essential to obtain views from the sector on:

· proposals to require evidence of satisfactory standards prior to registration that will secure the health, safety and welfare of all pupils in new independent schools;

· publishing inspection reports covering all independent schools, so that all parents of pupils in independent schools are informed about education provision at their schools;

· simplified procedures for dealing with weak or failing independent schools;

· the availability of fast track procedures where pupils are at risk; and 

· appeal to a standing tribunal.

9.
ENFORCEMENT, SANCTIONS, MONITORING AND REVIEW 

9.1 There must be a system for dealing with proprietors who refuse to register, or who fail to notify us of significant changes to provision which affect the health, safety and welfare of pupils.  A system must also be in place to deal with those registered schools which fail to meet or maintain the standards required to safeguard pupils’ health, safety or welfare.  We believe that this is reasonable, in the interests of children, and that our proposals comply with the Government’s enforcement concordat.

9.2 A proprietor of an independent school operating illegally can face a fine and/or imprisonment.  As the current penalties of a fine of £2,500 and/or 3 months imprisonment are not an effective deterrent we are proposing to double the penalties to a fine of £5,000 and/or 6 months imprisonment.  We also propose financial penalties for schools that do not inform us of changes to their registration details in order to avoid the possibility of re-registration.  A registered school found to be failing may be deleted from the register or prevented from admitting more pupils, or pupils of a certain type such as boarding or early years, until specific weaknesses have been addressed.  An independent school where pupils are at immediate risk will be de-registered.

9.3 These new arrangements will be evaluated.  Once these proposals take effect we plan to provide a two year transitional period to enable provisionally registered independent schools to achieve final registration.  This will be followed by a one year period when the new arrangements will operate, followed by evaluation of the new system.  Provided that the evaluation is satisfactory, further reviews at three yearly intervals will follow.

Further copies of this document can be obtained from 

Independent Schools Registration Team, DfES 

Tel: 01325 392102

Fax: 01325 392128
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