Partial Regulatory Impact Assessment (RIA) for the proposed Child Minding and Day Care (Suitability) (England) Regulations 2004

Purpose and intended effect of measure

The proposed new regulations set out the checks that Ofsted may carry out to confirm that an individual is suitable to care for children.

Objective

To protect children by setting out the checks that may be undertaken to establish suitability and making registration conditional upon agreement to checks being undertaken.

Background

Part XA of the Children Act requires Ofsted to establish whether an individual is suitable to look after children. These suitability determinations are made after certain checks have been carried out, including checks against police records through the Criminal Records Bureau. Amendments to Part XA were introduced by the Education Act 2002 to clarify that Ofsted could refuse to register someone simply on the grounds that they had not consented to these checks, and these regulations give effect to that by prescribing the checks which may be carried out.

Risk assessment

These proposed regulations set out checks that Ofsted may undertake in order to confirm that an individual is suitable to care for children. Although the criteria in standard 1 of the national standards lay out the checks needed to establish suitability they are not prescribed and are therefore subject to the legal challenge that the checks need to be made at all. If somebody did not consent to the proposed checks, Ofsted would be in an awkward position – unable to confirm suitability through the third party checks, and yet unable to refuse registration on the grounds of the applicant’s refusal to consent to the checks.

Options

These regulations have been proposed in order to address deficiencies in the current arrangements which have come to light since Ofsted took over responsibility for regulating childcare under the Children Act 1989. In working up the proposed regulations, we have considered and rejected a number of different approaches and detailed policy options. Maintaining the status quo is also clearly an option, but without the new regulations Ofsted will have to continue to work with what it considers to be an unsatisfactory legal basis for refusing registration on the grounds that an applicant has not consented to third party checks on their suitability to look after children.

Costs and benefits

The suitability regulations set out checks that Ofsted may undertake in order to confirm that an individual is suitable to care for children. They do not introduce new checks or procedures. Ofsted has not identified any additional costs associated with these regulations, and we do not believe that there would be any cost impact on providers.

Business sectors affected

The registered childminding and day care sector. This covers childcare providers in the private, voluntary and public sectors, the majority of which would be self employed childminders (around 70,000 are currently registered) and small businesses operating day care services (there are about 30,000 day care providers).
Equity and fairness

By clarifying the grounds upon which an individual is deemed suitable to be a childminder or day care provider we can be sure that applications for registration are all tested in the same way.

Small Firms’ Impact Test

Discussions with representatives of provider organisations whose membership covers the majority of providers in the sector have not identified any specific additional costs, or any significant impact that would be incurred as a result of these proposals. At this time, with the agreement of the Small Business Service, we do not intend to carry out stage one of the impact test. However should the consultation uncover any hidden costs or unintended consequences of the proposals this position will be reviewed.     

Competition Assessment

No issues identified.

Enforcement and sanctions

Ofsted do not anticipate any difficulties with the suitability regulations.

Consultation

Consultation over a 12 week period, with organisations and individuals that have an interest in the day care and childminding sectors, will inform preparation of a full regulatory impact assessment.

Monitoring and review

We will evaluate the effectiveness of these regulations within the first 24 months of operation by undertaking a review with Ofsted to establish whether they have improved the decision making process. Following this evaluation we will consider a further revision of the regulations if the need for changes is identified.

Summary & Recommendation

Our aim in proposing these regulations is to provide the legal certainty needed by Ofsted to ensure that there are no challenges to their decisions on a provider’s suitability to care for children. Doing nothing or watering down these regulations would not achieve those aims.  We therefore recommend that Ministers agree in principle to these regulations and further consultation on them for the reasons outlined in this RIA.

