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The Secretary of State for Education and Skills in the exercise of the powers conferred upon him by sections 24D(1A), 24D(2), 26(3A)(b), 26(4A), 26(5), 26(5A), 26(6), 26A(3), 59(4), 59(5) and 104(4) of, and Schedule 7, paragraph 6 to the Children Act 1989(
) and all other powers enabling him in that behalf, hereby makes the following Regulations:—

PART 1

INTRODUCTION
Citation, commencement and application

1. — LISTNUM "seq1"  These Regulations may be cited as the Representations Procedure (Children) Regulations 2005 and shall come into force on XX 2005.
(1) 
These Regulations shall apply to England only.

Interpretation
2. — LISTNUM "seq1"  In these Regulations—

“the Act” means the Children Act 1989;

“the 2002 Act” means the Adoption and Children Act 2002(
);

“the 1991 Regulations” means the Representations Procedure (Children) Regulations 1991(
);

“advocate” means a person who provides assistance under arrangements made by a local authority under section 26A(1) of the Act;

“advocacy services” means assistance provided under arrangements made by a local authority under section 26A(1) of the Act;
“the Advocacy Services Regulations” means the Advocacy Services and Representations Procedure (Children)(Amendment) Regulations 2004(
);

“complainant” means a person making representations under section 24D of the Act or a person falling within 26(a) to (e) of the Act, or a person making representations under paragraph 6 of Schedule 7 to the Act;

“to consider representations” means to consider representations under the procedure set out in these Regulations;

“independent person” means the person, being neither a member nor officer of the local authority, who takes part in the consideration of the representations and in any subsequent discussions, in accordance with section 26(4) of the Act;  

“representations” means representations under section 24D or section 26 of, or paragraph 6(2) of Schedule 7 to, the Act;

“working day” means a day except Saturday, Sunday, Christmas Day, Boxing Day, Good Friday, or a day which is a bank holiday under the Banking and Financial Dealings Act 1971(
).

(1) Any notice required under these Regulations is to be given in writing and may be sent by post.

PART 2

CONSIDERATION OF REPRESENTATIONS
Subject of representations

3.  The following functions of a local authority are specified for the purposes of section 26(3A)(b) of the Act—

(a) functions under section 31 (Care and supervision orders); 
(b) functions under section 33 (Effect of care order);

(c) functions under section 34 (Parental contact, etc. with children in care);

(d) functions under section 35 (Supervision orders);

(e) functions under section 43 (Child assessment orders);

(f) functions under section 44 (Orders for emergency protection of children); and

(g) functions under section 47 (Local authority’s duty to investigate).

Local authority action 

4. — LISTNUM "seq1"  The local authority must appoint one of their officers to assist the authority in the co-ordination of all aspects of their consideration of the representations.

(1) The local authority must take all reasonable steps to ensure that everyone, including any independent person, who is involved in the handling and consideration of the representations is familiar with the procedure set out in these Regulations.

Time limit for making representations

5. — LISTNUM "seq1"  Subject to paragraph (2) and (3), representations must be made within one year of the date on which the matter which is the subject of the representations came to the notice of the complainant.
(1) 
A local authority may consider any representations made after the end of the period mentioned in paragraph (1) if they are of the opinion that—

(a) having regard to all the circumstances it would not be reasonable to expect the complainant to have made the representations within the period mentioned in paragraph (1); and

(b) notwithstanding the time that has elapsed it is still possible to consider the representations effectively, efficiently and fairly. 

(2) This regulation does not apply to representations made under paragraph 6 of Schedule 7 to the Act.    

Form of representations  

6.  The complainant may make his representations in writing or orally.

Action to be taken by a local authority on receipt of representations 

7. — LISTNUM "seq1"  As soon as possible after receiving the representations the local authority must—

(a) provide the complainant with– 

(i) details of the procedure set out in these Regulations; and

(ii) where appropriate, information about advocacy services; and

(b) offer the complainant– 

(i) assistance and guidance on following the procedure or advice on where he may obtain it; and

(ii) where appropriate, help in obtaining an advocate.

Specific action to be taken by local authority where representations have been made under section 26(3)(e) of the Act 

8. — LISTNUM "seq1"  Where a local authority have received representations from a complainant falling within section 26(3)(e) of the Act they must as soon as possible decide whether he has a sufficient interest in the welfare of the child concerned to warrant the representations being considered by them.

(1) In reaching their decision under paragraph (1) the local authority must ascertain the views of the child concerned if they consider it appropriate to do so having regard to his age and understanding.
(2) If the local authority decide that the complainant does have sufficient interest then they shall cause the representations to be considered. 

(3) If they decide that the complainant does not have sufficient interest then they must notify him of their decision and tell him that no further action will be taken.

(4) 
The local authority must tell the child concerned of their decision if they consider it appropriate to do so having regard to his age and understanding.

Withdrawal of representations

9. — LISTNUM "seq1"  Representations may be withdrawn orally or in writing at any time by the complainant or by any advocate. 

(1) The local authority must as soon as possible write to the complainant and any advocate to confirm the withdrawal of the representations.

Initial attempt to resolve matters informally

10. — LISTNUM "seq1"  The local authority shall attempt to resolve the representations as soon  is as reasonably practicable and, in any event, within 10 working days beginning—

(a) in the case of representations falling within section 26(3)(e), on the date on which the local authority decide the complainant has a sufficient interest to warrant his representations being considered by them;

(b) in any other case, on the date on which the representations were received by the local authority.
(2) The procedure followed by the local authority in trying to resolve matters under paragraph (1) need not involve an independent person.

(3) The period specified in paragraph (1) may at the request of the complainant be extended for such a period as the complainant agrees with the local authority.

(4) Where a complainant has requested an advocate the local authority shall  extend the period specified in paragraph (1) until such time as an advocate has been appointed provided that—

(a) each such extension is for no more than 10 working days;

(b) the local authority notify the complainant of the extension;

(c) the local authority notify the complainant of—

(i) the steps they have taken to date to arrange an advocate;

(ii) the complainant’s right to have his representations considered without an advocate.
(5) Where the local authority and the complainant have resolved matters in accordance with paragraph (1) then the local authority must as soon as possible provide the complainant with written details of the terms of the resolution.

(6) Where the complainant has made his representations orally and he and the local authority have not been able to resolve matters in accordance with paragraph (1), then the local authority must as soon as possible prepare a written record of the representations which they must amend as they consider necessary to accommodate the complainant’s comments on the accuracy of the written record. 

(7) The agreed written record prepared under paragraph (6) shall be treated for the purposes of the following regulations as the representations.

(8) The complainant may at any time request orally or in writing that the representations be formally considered under regulation 11.

Formal consideration  

11. — LISTNUM "seq1"  Where the complainant has made a request under the provisions of regulation 10(8) the local authority must make arrangements for the formal consideration of the representations. 

(1) 
The arrangements made under this regulation must include the appointment of an independent person. 

(2) 
The local authority must formally consider the representations under this regulation with the independent person and formulate a response within 15 working days beginning with the date on which the local authority received the complainant’s request under regulation 10(8). 

(3) The independent person shall take part in any discussions which are held by the local authority about the action to be taken in light of its findings in relation to the representations and the conclusions it draws from them.
(4) As soon as the local authority have formulated its response to the representations it must give notice of its response to the complainant and his advocate.

(5)  The response given to the complainant under paragraph (5) must include information about the complainant’s right to request that the representations be further considered in accordance with provisions in regulations made by the Secretary of State under section 26ZA of the Act and the procedure for making such a request. 

PART 3

MISCELLANEOUS
Monitoring of operation of representations procedure

12. — LISTNUM "seq1"  Every local authority must monitor the arrangements that they have made with a view to ensuring that they comply with these Regulations by keeping a record of each representation received, the outcome of each representation, and whether there was compliance with the time limits specified in these Regulations.

(1) 
For the purposes of such monitoring, each local authority must at least once in every period of 12 months, compile a report on the operation in that period of the procedure set out in these Regulations

(2) 
The first report referred to in paragraph (1) must be compiled within 12 months of the date of coming into force of these Regulations.

Representations falling to be considered by more than one local authority 

13.  Where representations would fall to be considered by more than one local authority, they shall be considered by the authority which is looking after the child or in any other case  by the authority within whose area the child is ordinarily resident.
Revocation 

14. — LISTNUM "seq1"  The Representations Procedure (Children) Regulations 1991(
) are revoked save to the extent necessary for the purposes of regulation 15.

(1) Regulation 4(1) of the Advocacy Services and Representations Procedure (Children)(Amendment) Regulations 2004(
) is revoked.

Transitional and saving provisions

15. — LISTNUM "seq1"  Where the consideration of representations in accordance with the 1991 Regulations has not been concluded at the time that these Regulations come into force then the following paragraphs will apply to the procedure.

(1) Subject to paragraphs (3) and (4) the representations shall be considered in accordance with the 1991 Regulations. 

(2)  If in accordance with regulation 8(2) of the 1991 Regulations the complainant has given notice to the local authority of his wish that the matter be referred to a panel but no panel has been appointed in accordance with that regulation, then the local authority must treat the complainant’s notice as a request for the further consideration of the representations in accordance with provisions in regulations made by the Secretary of State under section 26ZA of the Act. 

(3) If the local authority have given notice in accordance with regulation 8(1) of the 1991 Regulations and the complainant has not given notice to the local authority of his wish that the matter be referred to a panel and he still has time to do so in accordance with regulation 8(2) of the 1991 Regulations then any notice that the complainant does give in accordance with regulation 8(2) must be or must be treated as being a request for the further consideration of the representations in accordance with provisions in regulations made by the Secretary of State under section 26ZA of the Act. 

EXPLANATORY NOTE

(This note is not part of the Order)

These Regulations revoke and replace the 1991 Representations Procedure (Children) Regulations to reflect the changes made by the Adoption and Children Act 2002 and the Health and Social Care (Community Health and Standards) Act 2003 to the provisions for the procedures under the Children Act 1989 (the Act) for considering representations, including complaints.  

The major differences between the procedure established under the 1991 Regulations and that established under these, are:  imposition of a 12 month time limit on making representations (there is no time limit at present); extension of local authority functions about which representations can be made under section 26 (they are limited at the moment to functions under Part 3 of the  Act); introduction of a requirement on local authorities to attempt informal resolution of all representations under the Act procedure (at present local resolution only applies to representations made under section 24D); and removal of the panel stage of the procedure (complainants may now have their representations further considered under a procedure established in separate regulations made under section 26ZA of the Act).

Regulation 3 lists those functions which are qualifying functions, that is functions of the local authority which alongside all its functions under Part 3 of the Act may form the subject matter of a complaint.  Each of these functions may only form the subject of representations in so far as it has been discharged in relation to the child who is the complainant, or on whose behalf the representations have been made.

Regulation 5 imposes a time limit for making representations: local authorities need not consider representations made more than 12 months after the complainant became aware of the event which gives rise to the representations.  Local authorities may consider such representations if it would not be reasonable to expect the complainant to have made his representations earlier and it would still be possible to consider the representations in a way that would be effective and fair to those involved.  This does not apply to private fostering complaints.
Regulation 7 sets out the procedure to be followed by the local authority when it has received representations.  In particular it requires local authorities to give the complainant details of the representations procedure and, where appropriate, information about and assistance in obtaining an advocate.  Section 26A of the Act requires local authorities to make arrangements for the provision of advocacy services to children and young people making or intending to make complaints under section 26 or section 24D of the Act.  

One of the categories of people who may make representations under section 26 of the 1989 Act are, by section 26(3)(e) such other persons (that is to say other than the child, a parent of his, any person who is not a parent but has parental responsibility, and any local authority foster parent) as the local authority consider has a sufficient interest in the child’s welfare to warrant his representations being considered by them.  Regulation 8 requires the local authority when it has received representations from such a person to decide as soon as possible whether the complainant does indeed have such an interest: if they decide he does then they will consider the representations; if not then they must tell the complainant.  Whatever their decision the local authority should notify the child considered if he is old enough and of sufficient understanding.

Representations may be withdrawn by the complainant or his advocate at any time (regulation 9) and the local authority is required to confirm the withdrawal in writing. 

Regulation 10 establishes the procedure for an attempt at the informal resolution of representations, whether made under section 24D or section 26 of the Act.  In particular the procedure need not involve the independent person who is required to participate in the formal consideration of representations under regulation 11.  The initial period allowed for informal resolution is ten working days (starting on a variety of specified days, depending on the circumstances surrounding the making of the representations) but this period may be extended indefinitely at the request of the complainant (regulation 10(3)) or ended at any time by the complainant (regulation 10(8)) so that the representations fall to considered through the formal procedure  under regulation 11.

Formal consideration of the representations under regulation 11 must involve the independent person.  The outcome of the consideration must be notified to specified individuals and include details for the complainant about how he can ask for the representations to be further considered under the procedure established under section 26ZA of the 1989 Act.  

Regulation 13 sets out how local authorities are to monitor the arrangements they have made with a view to ensuring that they comply with the Regulations.

Any representations which are being considered under the procedure established under the 1991 Regulations at the time that these Regulations come into force will be dealt with in accordance with the transitional provisions made by regulation 16:  consideration of any such representations will be continue under the 1991 procedure, unless the complainant has reached the stage where he may ask for a panel to be convened or has asked but no panel has been appointed, in which case any request he has made or does make is to be taken as a request for further consideration  under the procedure for the further consideration of representations established under section 26ZA of the Act.

(�)	1989 c. 41; section 24D(1A) was inserted by section 117(1) of the Adoption and Children Act 2002 (c. 38), section 24D(2) was inserted by section 5 of the Children (Leaving Care) Act 2000 (c.35), section 26(3A) was inserted by section 117(4) of the Adoption and Children Act 2002 (c.35); section 26(4A) was inserted by section 117(6) of the Adoption and Children Act 2002 (c. 38) and section 26(5A) was inserted by section 117(7) of the Adoption and Children Act 2002 (c.38). 


(�)	2002 c. 38


(�)	S.I. 1991/894; relevant amending instruments are S.I. 1991/2033, 2001/2874.


(�)	S.I. 2004/719.


(�)	1971 c.80.


(�)	S.I. 1991/894.


(�)	S.I. 2004/719.
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