Annex 1

Designation of educational institutions

Section 28R(6)(c) of the DDA makes provision for the Secretary of State to designate by order educational institutions in England and Wales which fall outside the publicly funded further and higher education sectors. Section 28R(7)(e) establishes powers to designate by order educational institutions in Scotland.  The power is limited by section 28R(9), which requires the Secretary of State to be satisfied that the institution concerned is wholly or partly funded from public funds.  The Secretary of State is required to consult Scottish Ministers before making an order designating Scottish institutions.  

The power to designate institutions allows us to cover a small number of named private institutions by the new duties rather than by Part III of the DDA. 

In England and Wales, we are using the power primarily to cover specialist colleges.  These are institutions mainly concerned with educating disabled students.  Such institutions fall outside the higher and further education sectors funded by the Funding Councils, but are wholly or partly funded from public funds such as public fee support, or local authority or NHS funding. 

The specialist college sector itself has indicated a desire to be covered by the new Part IV duties, since they educate disabled students.  However, the sector is very varied, and it has not been possible to find a general defining term which will cover them on the face of the Act.  We therefore need the flexibility of a regulation making power which can designate whichever institutions are from time to time within that sector.

In Scotland, we are using the power to designate colleges within the publicly funded further education sector, which neither have a Board of Management within the meaning of section 36 of the Further and Higher Education Scotland Act 1992 nor are maintained by their education authority in the exercise of their further education functions.

Student services

Section 28R(12) of the Act makes provision for regulations to cover services that are, or are not, to be regarded as student services. 

The meaning of “student services” will be crucial to interpretation of the scope of the new duties and maximum clarity is required for providers and users of the services.  Only services provided wholly or mainly for students will be covered by the new disability duties.  Other services will be covered by Part III of the DDA. 

There may, however, be circumstances when facilities are used both by students and the general public and it is unclear which duty a provider owes to service users.  These regulations are needed to prescribe which services are covered by the new duties.  They will operate only to clarify any unclear margins between student services and other services. 

Justification of less favourable treatment to maintain non-academic standards

Section 28S (7)(b) makes provision for regulations to prescribe standards which justify less favourable treatment of a disabled person (other than academic standards which are covered by section 28S (7)(a)).

The overriding factor determining whether an applicant is admitted is their ability or potential to develop where this is the objective of the course of study.  For example, admission to a course to develop musical ability would be dependent upon the applicant’s level of attainment in music.   Less favourable treatment would be justified if there are objective standards in place.  This regulation making power is needed to allow institutions in the further or higher education sector to maintain the following types of non-academic standards: artistic, dramatic, sporting and dance.  A regulation making power is needed to give the flexibility to adjust the types of standards in the future as institutions develop new areas of learning.

Justification of less favourable treatment because of entry requirements to a particular profession

Section 28S(8) makes provisions for regulations to prescribe types of treatment and circumstances where less favourable treatment of a disabled person would always be justified and it will only be used in very limited circumstances.

This power is intended, for example, to give the right to refuse entry to courses leading to professions where there are medical requirements that could not be fulfilled, or to ensure that some education can be provided on different terms where people have such profound disabilities that they could not be catered for on a mainstream course   It will only be used where the entry requirements to the profession in question are themselves justified under Part II of the DDA.    

The Department has decided not to make regulations under this Section until we are informed about examples of practical situations where they may be used.  Unforeseen situations may arise which will need to be included in regulations. It may also be the case that less favourable treatment which seems justified at a particular time may become no longer justified as attitudes and technology progress.
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