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This consultation document covers two issues. First, giving local authorities in England the power to charge fees to people domiciled or habitually resident in England who wish to adopt a child from abroad or a person habitually resident abroad who wishes to adopt a child, who is a Commonwealth citizen or habitually resident in England, abroad. Secondly, relating to non-agency adoptions and which local authority the proposed adopter must notify of his intention to apply to the court for an adoption order.
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It is five years since the Prime Minister announced he would lead a thorough review of adoption policy to ensure we were making the best use of adoption to meet the needs of children looked after by local authorities.  Since then the Government has put in place the measures needed to reform adoption law and practice.  The systems we are putting into place will help ensure that children who need a new family are placed without unnecessary delay with a safe and loving family.       

I am delighted to publish the fifth public consultation document issued by the Department for Education and Skills on the Regulations and guidance to be put into place as part of our work to implement the Adoption and Children Act 2002 in full on 30 December 2005. 

We have now published the Adoption Agencies Regulations 2005 and the Adoptions with a Foreign Element Regulations 2005 which form the backbone of the adoption system.  We will also be finalising in March 2005 other key Regulations on adoption and special guardianship.  Statutory and practice guidance will be published over the coming months in readiness for full implementation of the Act on 30 December 2005.  We shall also be providing an extensive communication and training programme to ensure that those working in the adoption field and more widely in children's services are well prepared for the new legislation and guidance. 

I am particularly grateful to everyone who has responded to our previous consultation documents.  They have made a huge contribution in the development of policy, secondary legislation and guidance.  

I am issuing this document today for a three-month consultation period ending on 27 June 2005.  We have asked you a number of specific questions and would welcome written comments on these as well as your comments on the document as a whole.

Geoffrey Filkin
Parliamentary Under Secretary of State for Children and Families

 


	1
	Executive Summary

	1.1
	Local Authorities Prescribed Fees - Adoptions with a foreign element 
Where individuals wish to adopt a child from abroad, or individuals from outside the British Islands wish to adopt a child from England, the Government considers it reasonable for them to pay the costs incurred by the local authority in providing the necessary adoption facilities.  This is because the first priority of English local authorities is to deliver an adoption service that meets the needs of children and their families in the authority’s area.  Resources are therefore directed at finding families for those children.  

It is not Government policy however for local authorities to charge anyone, whether they are living in the UK or abroad, who wishes to adopt a looked after child.  

The regulations and guidance apply to England only.

Non-Agency Adoptions
Where a child is living with carers or with one of his parents and the parent’s partner, but has not been placed for adoption by an adoption agency, the carers or the partner of the child’s parent may apply to adopt the child provided they fulfil certain requirements of the Adoption and Children Act 2002.  Such adoptions are known as non-agency adoptions.

One requirement is that an adoption order may not be made unless the proposed adopters have notified the ‘appropriate local authority’ of their intention to adopt the child that is living with them. The Act then requires the local authority to arrange for an investigation of the proposed adoption and to submit a report to the court, which will decide whether to make an adoption order.

In circumstances where the applicants are domiciled in the British Islands but are not currently living in England at the time they notify a local authority, the draft Local Authority (Non-agency Adoptions) Regulations 2005 prescribe which local authority in England would be the ‘appropriate local authority’.  The regulations also require that as part of the investigation the local authority obtain enhanced criminal record certificates for the proposed adopters and any other members of their household aged 18 or over.

The regulations apply to England only.

The feedback form includes a number of specific questions about the proposals as well as seeking more general comments on the proposals.


	2
	Background and Context

	2.1
	Local Authorities Prescribed Fees - Adoptions with a foreign element 
Section 95 of the Adoption and Children Act 2002 (“the Act”) prohibits certain payments which are made for or in consideration of the adoption of a child.  Section 96(2) of the Act allows a voluntary adoption agency to charge a person who adopts or proposes to adopt a child in respect of expenses reasonably incurred in connection with the adoption or proposed adoption of a child.  However section 96(2) does not extend to local authorities.
 
Local authorities had the power to levy such a charge under section 57(3) of the Adoption Act 1976.  Such a power has not been included in section 96 of the Act because the Government does not intend local authorities to be able to charge a fee in relation to domestic adoption.  However, section 11(2) of the Act gives the Secretary of State regulation making powers to prescribe the fees which may be charged by local authorities in respect of the provision of prescribed facilities of the Adoption Service in connection with the adoption of a child brought into the UK for the purpose of adoption, or a Convention adoption, an overseas adoption or an adoption effected under the law of a country or territory outside the British Islands.  

The Regulations are the draft Local Authorities (Prescribed Fees) (Adoptions with a Foreign Element) Regulations 2005. They do not set or recommend the level of fees.  It is a matter for the local authority to decide whether they wish to charge fees in relation to adoptions with a foreign element and whether they wish to operate a system which allows for a reduced fee.   

A Regulatory Impact Assessment has not been produced because the proposed regulations do not place additional burdens onto local authorities.  

Non-agency Adoptions 

Section 44 of the Act provides that in non-agency cases - where a child is living with carers or with one of his parents and the parent’s partner, but has not been placed for adoption by an adoption agency - an adoption order may not be made unless the proposed adopters have given notice to their local authority of their intention to adopt the child.  

In most cases the appropriate local authority will be the one in which the proposed adopters have their home. However in some cases the applicants may be domiciled in the British Islands but not currently living in England at the time they notify a local authority.  Subsection (9)(a) of section 44 provides for regulations to prescribe which local authority would be the appropriate local authority in these cases. These are the regulations that have been set out in part of this consultation document – the draft Local Authority (Non-agency Adoptions) Regulations 2005.  The regulations also require that as part of the investigation the local authority obtain enhanced criminal record certificates for the proposed adopters and any other members of their household aged 18 or over.

Where the appropriate local authority receives a notification from proposed adopters in a non-agency case, subsections (5) and (6) of section 44 requires the authority to arrange an investigation into the circumstances of the proposed adoption, and suitability of the proposed adopters, and to submit a report to the court.

A Regulatory Impact Assessment has not been produced because the proposed regulations do not place additional burdens onto local authorities.  


	3
	The Proposals

	3.1
	Local Authorities Prescribed Fees - Adoptions with a foreign element 
1. The primary purpose of intercountry adoption is to provide a child with a family where his birth parents or his wider family cannot care for him and no adoptive or foster family or other appropriate care may be found in his own country.  An intercountry adoption should take place only when it is in the best interests of the child and with respect for his fundamental rights.

2. Intercountry adoption is now an aspect of adoption in the UK, although the number of people wishing to adopt a child from outside the British Islands is relatively small with around 3001  applications from approved prospective adopters being processed by the Department for Education and Skills each year.  

3. Although local authorities have a statutory duty2  to provide an intercountry adoption service as part of the Adoption Service, their first priority is to deliver an Adoption Service that meets the needs of children and their families in the local authority’s area.  Resources are therefore directed at finding families for those children.  It is proposed that local authorities should be able to charge fees in respect of the cost of adoptions with a foreign element to:

     a. those wishing to adopt a child from abroad, 
     b. individuals from outside the British Islands who wish to adopt  (outside the British Islands) a child living in England who is not placed for adoption with them by an adoption agency, 
     c. adoptive parents who wish to readopt their adopted children in England even though their foreign adoption is recognised in the UK, and
     d. those who have brought a child into the UK in breach of the  requirements imposed as conditions required to be met under section 83 of the Act,

to enable the local authority to meet the legislative requirements.  This would include, for example, assessing prospective adopters’ suitability to adopt a child, preparing post-placement reports for the relevant foreign authority and preparing reports to the court in the UK.  

4. It is not proposed that local authorities should charge fees to anyone, whether they are in the UK or outside the British Islands, who wishes to adopt a looked after child.  

5. The draft Regulations do not set or recommend the level of fees, leaving it to the local authority to decide whether they wish to charge fees and if they do, whether they wish to operate a system which allows for a reduced fee.  If the local authority decides to make a charge it must publish its fees.

6. There are a number of areas for which adoption agencies may charge or be charged a fee which are covered in other regulations and are not therefore considered in this consultation document.  For ease of reference these are set out below.

Description of fee
Regulations
Disclosure of information counselling

Disclosure of Adoption Information (Post Commencement Adoptions) Regulations 2005 and The Adoption Information and Intermediary Services (Pre Commencement Adoptions) Regulations 2005 - these Regulations will be finalised in March 2005.

Fees paid to independent members of local atuhority adoption panels

Adoption Agencies Regulations 2005 SI 2005/389

Commission for Social Care Inspection - registration, annual and variation of conditions fees for volunary adoption agencies

National Care Standards Commission (Fees and Frequency of Inspections) (Adoption Agencies) Regulations 2003 SI 2003/368 as amended

 

7. The inter-agency fee, which is a fee charged by local authorities and voluntary adoption agencies to the commissioning local authority for finding suitable adoptive parents for a looked after child and for working with the approved adopters and child through to the child’s placement and beyond, is not a prohibited payment under section 95 of the Act.  The Government has decided not to make regulations at the present time in respect of the inter-agency fee.  

8. Although regulation 3 of the draft Local Authorities (Prescribed Fees) (Adoptions with a Foreign Element) Regulations 2005 applies to local authorities only, voluntary adoption agencies will have an interest and their comments would be most welcomed.

Non-agency Adoptions
9. Where a child is living with carers3 or with one of his parents and the parent’s partner, but has not been placed for adoption by an adoption agency, the carers or the partner of the child’s parent may apply to adopt the child provided they comply with the requirements of the Act4 .  Such adoptions are known as non-agency adoptions.

10. Before the proposed adopters may apply for an adoption order to be made5, the child must have had its home with them at all times for the following periods:

• where one of the applicants is the partner of the child’s parent, for 6 months;
• where the applicants are local authority foster parents, for 12 months;
• where they are others, such as private foster parents or relatives, for 3 of the last 5 years.

11. However, the proposed adopters may make an earlier application if the court gives them leave to apply sooner6 .

12. Moreover, an adoption order may not be made unless the proposed adopters have notified the ‘appropriate local authority’ of their intention to adopt the child that is living with them. Such a notification must be given more than three months (and not more than two years) before the proposed adopters apply to a court for it to make an adoption order. This enables the local authority to fulfil its duties to arrange for an investigation into the circumstances of the proposed adoption, and suitability of the proposed adopters, and to submit a report to the court7. 

13. The appropriate local authority will be the local authority in whose area the applicants have their home8. 

14. However in circumstances where the applicants are domiciled in the British Islands9 but are not currently living in England at the time they notify a local authority, perhaps because they are working overseas as members of the armed services or as members of the diplomatic service the appropriate local authority needs to be prescribed. The draft Local Authority (Non-agency Adoptions) Regulations 2005, included in this consultation document, prescribes which local authority in England would be the ‘appropriate local authority’ in these cases10 . 

15. In a case where a proposed adopter no longer has a home in England, the regulations define the appropriate local authority as the local authority for the area in which his last home in England was situated.

16. In a case where the proposed adopters no longer have a home in England and shared the last home they had in England, the regulations define the appropriate local authority as the local authority for the area in which that home in England was situated.

17. In a case where the proposed adopters no longer have a home in England and did not share together the last home each had in England, the regulations define the appropriate local authority as the local authority that the proposed adopters nominate and notify, provided it is the local authority for the area in which one of the applicants’ last home in England was situated.

18. Where the appropriate local authority is given notice of intention to adopt by the proposed adopters, the Act requires it to investigate the circumstances of the proposed adoption and the suitability of the proposed adopters.   The draft Local Authority (Non-agency Adoptions) Regulations also require that as part of the investigation the local authority obtain enhanced criminal record certificates11for the proposed adopters and any other members of their household aged 18 or over. The local authority may either conduct the investigation itself or arrange for another suitable organisation to conduct it, such as another adoption agency.

19. On completion of the investigation the local authority is required by the Act to submit a report to the court. The report to the court will cover essentially the same issues as the agency report to the court where an adoption agency has placed a child for adoption12. The Department intends to set out the detail of the investigation and the preparation of the report in guidance issued under section 7 of the Local Authorities Social Services Act 1970.  

20. The process for non-agency adoptions under the Act will be similar to the one operated under the Adoption Act 1976. 

21. The National Assembly for Wales will be consulting separately on its regulations for Prescribed Fees (Adoptions with a foreign element) and non-agency adoptions. 

 



1 - DfES process an average of 300 applications each year. Between 1996 and 2004, the Department for Education and Skills (previously the Department of Health) processed over 2,500 applications from approved prospective adopters across the UK. 
2 - Section 3(1) of the Adoption and Children Act 2002 c.38. Prospective adopters who wish to adopt a child from outside the British Islands may apply to either a local authority or to a voluntary adoption agency to undertake an assessment of their suitability to adopt a child. 
3 - See glossary for carer and partner of one of the child’s parent.
4 - Section 44.
5 - Section 42.
6 - Section 42(6).
7 - Section 44(5) and (6).
8 - Section 44(9)(b).
9 - Section 49(2).
10 - Section 44(9)(a).
11 - Within the meaning of section 115 of the Police Act 1997(c.50) including the matters specified in subsection (6A) of that section.
12 - Section 43.


	4
	How To Respond

	4.1
	These draft regulations and guidance are being issued for consultation to local authorities, voluntary adoption agencies and to other adoption stakeholders.  However, anyone with an interest in adoption is entitled to ask for a free copy of this document and is welcome to comment on it.  The document may also be downloaded from the Department for Education and Skills’ website http://www.dfes.gov.uk/consultations/.

If you wish to comment on any aspect of this consultation document please download and complete the feedback form from http://www.dfes.gov.uk/consultations/.  Alternatively, you may write to us:

Ruth Wilson
Department for Education and Skills
Area 4G
Caxton House
6-12 Tothill Street
London
SW1H 9NA

You may also fax your views to 020 7273 5838 or email your comments to us at mechanisms.consultation@dfes.gsi.gov.uk.  

Regardless of the way you choose to respond, the deadline is 27 June 2005.

If you choose not to respond using the feedback form, please ensure you include the following details with your response:

• Your name.
• Your job title and interest in adoption.
• Your telephone number.
• Whether your comments represent your own view, the corporate view of your organisation1, or the collective views of a group of people within your organisation.
• Your specific comments on the consultation document or consultation questions set out in the response form.  Please quote the relevant paragraph numbers.
• Any general comments you wish to make.
• Whether your comments may be made available to the public when the final Regulations and guidance are published, or whether you wish your comments to remain confidential.

Please send responses to:

Ruth Wilson
Department for Education and Skills 
Area 4G
Caxton House
6-12 Tothill Street
London
SW1H 9NA

You may also fax your views to 020 7273 5838 or email your comments to us at mechanisms.consultation@dfes.gsi.gov.uk.

Remember, if you want your comments and views to be considered we will need to receive them by 27 June 2005.

 



1 - We welcome responses from individuals and organisations. Where an organisation is considering responding to this consultation in the context of its own policies, procedures and practice, an internal consultation exercise on these regulations and their accompanying gfuidance may help to involve staff usefully in shaping the corporate response.


	5
	Additional Copies

	5.1
	This document, the draft Regulations and the feedback form can be downloaded from http://www.dfes.gov.uk/consultations/.  

Further copies of this document can be ordered from:

Ruth Wilson
Department for Education and Skills
Area 4G
Caxton House
6-12 Tothill Street
London
SW1H 9NA
Fax:  020 7273 5838 
Email mechanisms.consultation@dfes.gsi.gov.uk
Please quote reference:  DfES/ACA200205 


	6
	Plans for making results public

	6.1
	In accordance with the Cabinet Office code of practice1,  the results of this consultation exercise will be made public on the Department’s website at www.dfes.gov.uk/consultations/conArchive.cfm.



1 - Code of practice on written consultation (Cabinet Office), November 2000


