Appendix B

Draft Guidance on Prescribed Fees (Adoptions with a foreign element)
Introduction
1. This draft guidance accompanies the draft Local Authorities (Prescribed Fees) (Adoptions with a Foreign Element) Regulations 2005.
Regulation 3 – power to charge for facilities provided in connection with adoptions with a foreign element

2. Regulation 3(1) sets out the type of adoptions for which fees may be charged by local authorities.  These are the adoption of a child:

a.
who is habitually resident outside the British Islands;

b.
under the Hague Convention; and

c.
living in England being adopted outside the British Islands.  The child must be either a Commonwealth citizen or who is habitually resident in the UK.  The prospective adopter must be habitually resident outside the British Islands and whose suitability to adopt a child has been assessed by the relevant foreign authority in his home country.  In these circumstances the prospective adopter will need to obtain an order under section 84 of the Act.
3.
Regulation 3(3) lists the persons to whom a local authority may charge a fee for providing particular facilities.  These are:

a.
a prospective adopter, who is a person who wishes to adopt a child.  The prospective adopter is either habitually resident or domiciled in the UK or habitually resident outside the British Islands;

b.
a proposed adopter, who is a person who applies to the court to adopt a child who was not placed with him by an adoption agency.  The proposed adopter must have given to their local authority notice of intention to adopt the child;

c.
a person who brings, or causes another to bring, a child who is habitually resident outside the British Islands into the UK in breach of the Adoptions with a Foreign Element Regulations 2005;

d.
an adopter, who is a person who has adopted a child and the effect of the foreign adoption is recognised in the UK.

4.
Regulation 3(4) – the facilities to be provided which could attract a fee are set out in:

Part 4 of the Adoption Agencies Regulations 2005

a.
pre-assessment counselling (regulation 21).  This would be before the local authority decides whether to accept the prospective adopter’s application;
b.
preparation for adoption (regulation 24);


c.
the prospective adopter’s report (regulation 25), including

i.
obtaining the necessary medical report about the health of the prospective adopter, and

ii.
preparing a written report of the interview of each personal referee;

d.
adoption panel’s consideration of the case, either as a brief or full assessment (regulations 25 and 26).  This would relate to the cost of setting up an adoption panel to consider an application, including any fees and expenses paid to the panel members;

e.
submitting documents and information to the Secretary of State for onward transmission to the relevant foreign authority (regulation 30).

Adoptions with a Foreign Element Regulations 2005

f.
visits and reviews (regulations 5(1)(e)-(g)(i), (h), (3)-(5), 25);

g.
in Convention adoptions, details of the child (regulation 19).  Discussing with the prospective adopter the information about the child and whether or not the prospective adopter would be suitable to adopt that child;

h.
post-placement and post-adoption reports.  Many countries expect to receive post-placement and progress reports on the child at regular intervals.  This is a private arrangement between the prospective adopter and the foreign authority and may run only for the length of the placement (ie until the adoption order is made) or until the child reaches 18 years of age.  When a report or “update” report is to be prepared, section 94 of the Act and the draft Restrictions on the Preparation of Adoption Reports Regulations 2005 make it clear that the reports can be prepared 

only by a social worker
 employed by or working on behalf of an adoption agency.  Where the local authority has been commissioned by the prospective adopters, the local authority may charge them a fee to prepare a report that meets the requirement of the foreign authority.  Set out below are examples of the circumstances in which a post-placement report may be required:

i.
in the case of an adoption under the Hague Convention, the prospective adopter obtains an interim adoption that will become a full Convention adoption after a probationary period.  The relevant foreign authority may require a post-placement report before it grants a full Convention adoption which will be recognised in the UK, and

ii.
in the case of a country on the designated list, the prospective adopter obtains an interim adoption that will become a full Overseas Adoption after a probationary period.  The relevant foreign authority may require a post-placement report before it grants an Overseas Adoption which will be recognised in the UK.

Making a report to the court

i.
In the UK only full adoptions, which sever legal ties between the child and his birth parents, are recognised.  Where the prospective adopter does not have a recognised full foreign adoption, he will need to apply to the UK court for an adoption order.  This might arise when:

i.
in the case of an adoption under the Hague Convention or a country on the designated list, the child is entrusted to the prospective adopter, who will need to apply, as appropriate, for a Convention adoption order or an adoption order in the UK, or

ii.
in the case of a non-Convention, non-designated list country, where the prospective adopter will need to apply to the court for an adoption order in the UK. 

On receipt of a notice of intention to adopt a child under section 44 of the Act, the local authority must arrange for the matter to be investigated and submit a report to the court of that investigation.  

j.
We expect most prospective adopters living outside the British Islands and who wish to adopt a Commonwealth child living in the UK or a child habitually resident in the UK will do so in their home country.  In these circumstances the prospective adopters will need to apply to the High Court for an Order made under section 84 of the Act.  The Order will give the prospective adopters parental responsibility for the child and allow them to take the child out of the UK for the purposes of adoption.  The local authority will be required to prepare a report to the court to help the court decide whether to grant parental responsibility to the prospective adopters.  No fee may be charged if the prospective adopter decides to apply for an adoption order in the UK as this is to be treated as a domestic adoption.  
5. Overheads – while overheads are not included in the Regulations, section 144(1) of the Act says ”fees” includes ”expenses”.  Therefore overheads would include costs not identified elsewhere but which are legitimate expenses in providing facilities for the purposes of adoption.  This would include, for example, the cost of staff recruitment, salaries, NI contributions, pensions, training and travel expenses, office costs (rent, heating, lighting, telephone, post, equipment, furniture and stationery), any translation, legal, specialist advice or medical costs in relation to the child and prospective adopter.   This list is not exhaustive and is for illustrative purposes only.

6. Regulation 3(5) - local authorities have the discretion whether or not to charge a fee and at what level. They may, for example, charge a lower fee to those whose financial circumstances do not allow them to pay the full fee or who are applying to adopt on a second or subsequent occasion.  Local authorities have the discretion also whether to allow the fee to be paid in instalments.  This would help to ensure that the right amount of fee was paid by those who pull out half-way through the process and may also allow those unable to pay the full sum in advance to apply.  
7. As prospective adopters/adopters may move into another local authority’s area during the period of the adoption, it may be prudent to have separate fees to cover the various stages of the process.  
8.  The Government does not consider it appropriate to set or recommend any particular fee level.  This is because each local authority will have slightly different costs and should be able to reflect these and recoup their costs in the fee charged.  To ensure transparency, the local authority must provide details of the method by which the fee was calculated when asked to do so by the prospective adopter/adopter.  
� This could be one of three types.  (1) A social worker employed by an adoption agency who has either at least three years post-qualifying experience in child care work, including direct experience of adoption work, or is supervised by a social worker employed by the adoption agency in question and who has at least three years post-qualifying experience in child care work, including direct experience of adoption work. (2) A student training to become a social worker who is employed by or placed with, an adoption agency as part of that course and is supervised by a social worker employed by the adoption agency in question and who has at least three years post-qualifying experience in child care work, including direct experience of adoption work.  (3) A social worker acting on behalf of an adoption agency who has at least three years post-qualifying experience in child care work, including direct experience of adoption work and is supervised by a social worker employed by the adoption agency in question and who has at least three years post-qualifying experience in child care work, including direct experience of adoption work.





