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PARTIAL REGULATORY IMPACT ASSESSMENT 

1. TITLE OF PROPOSED REGULATION

The Adoption Support (Local Authorities) (England) Regulations (the draft Regulations). 

2. PURPOSE AND INTENDED EFFECT

(i) The Objective

The draft Regulations are to be made under the Adoption and Children Act 2002 (the 2002 Act), which received Royal Assent in November 2002. They seek to implement sections 3 and 4 of the 2002 Act which makes new provision for a national framework for adoption support, following a commitment in the White Paper Adoption – a new approach, to deliver a more consistent support service for those affected by adoption. When the draft Regulations are implemented in full, children who may be adopted and their parents and guardians, those wishing to adopt a child, and adopted persons, their adoptive parents, natural parents and their children and former guardians will be entitled to an assessment of their needs for adoption support services from a local authority, plus appropriate subsequent action if the local authority decides to provide services. 

(ii) Background 

The 2002 Act overhauls and modernises the whole existing legal framework for adoption and legally underpins the changes in the White Paper Adoption : a new approach, published in December 2000 (which itself followed on from the Review of Adoption commissioned by the Prime Minister in 2000). 

The new measures included in the 2002 Act are set out below: 

–
a duty on local authorities to make arrangements to provide adoption support services, including financial support, according to a framework to be set out in Regulations; 

–
a new right to an assessment of needs for adoption support services; 

–
an independent review mechanism in relation to the approval of prospective adopters; 

–
a more consistent system for access to information for adopted people about their background and their adoption, and the disclosure of protected information by adoption agencies; 

–
the obligation for courts to fix and monitor timetables in adoption cases so that they are dealt with at the appropriate speed, and to support better case management; 

–
a new ‘Special Guardianship’ order to provide permanence for children for whom adoption is not a suitable option. The 2002 Act also: 

–
aligns adoption law with the relevant provisions of the Children Act 1989 to ensure that the child’s welfare is the paramount consideration in all decisions to do with adoption; 

–
replaces the now dated process of “freeing” children for adoption with new measures for placement for adoption with consent and placement orders; 

–
extends eligibility to apply to adopt jointly to unmarried couples; 

–
incorporates the majority of the Adoption (Intercountry Aspects) Act 1999 with legislation on domestic adoption to create a single consolidated legal framework for adoption; 

–
strengthens the safeguards within the adoption system by improving the legal controls on intercountry adoption and advertising children for adoption, and making clear the steps in relation to adoption which may only be taken by adoption agencies; 

–
legally underpins the Adoption Register to suggest matches between children waiting to be adopted and approved adoptive families waiting to adopt. 

The Adoption Support Services (Local Authorities) (England) Regulations 2003 (the 2003 Regulations), which came into force in October last year in advance of the full implementation of the 2002 Act, partially implemented the new duties in relation to adoption support for adoptive families by introducing on a consistent national basis key elements of the new framework. The draft Regulations, which will be made under sections 3 and 4 of the 2002 Act, will replace the 2003 Regulations and extend the framework to ensure that local authorities maintain a core set of adoption support services to meet the needs of adoptive children and adults and their adoptive and birth families and former guardians. 

The core of the 2003 Regulations are unchanged. A number of small changes have been made in certain sections to: 

•
clarify the original policy intent 

•
ensure the Regulations fit within the Adoption and Children Act 2002 (the 2003 Regulations were made under the Adoption Act 1976). 

3. RISK ASSESSMENT

The Government believes that adoption should be promoted as a means of giving looked after children the chance to live in the permanent loving homes they deserve. They have set a target to increase by 2004-05 the number of looked after children who are adopted by 40%, with an aim of achieving, if possible, a 50% increase by 2006, up from 2,700 in 1999-00. The increase in the number of adoptions should be achieved without reducing the quality or stability of adoptive placements.

In order to achieve stable placements and thus ensure permanence for children, it is vital that adoptive families are supported to settle into their new lives and that adoptive parents are equipped both emotionally and financially to meet the needs of children who, more and more frequently, have experienced traumatic backgrounds. Of the many children adopted each year (3,500 in 2002-03), increasing numbers will have very complex needs and require packages of adoption support services to help them and their new family come to terms with their experiences. Likewise, it is important that birth relatives have access to effective support services when a child is adopted. 

The Social Services Inspectorate “Adopting Changes survey and inspection of local councils’ Adoption Services” published in November 2000 was clear that the lack of developed and comprehensive post adoption services was universal. For a significant number of councils the lack of such services was the main reason for delaying the final stage fof the adoption process (the seeking of an adoption order). The key risk in not implementing this provision in full via these Regulations is that those affected by adoption will go unsupported, thus leading to a decrease in the number of adoptive placements that are successful. A break down in an adoptive placement will mean a lack of stability and permanence for the child and could result in the child returning into local authority care. 

4. OPTIONS

•
Option 1 – to do nothing and rely on the existing partially implemented framework provided by local authorities under the Adoption Support Services (Local Authorities) (England) Regulations 2003. This would mean re-writing the 2003 Regulations to fit the 2002 Act, as they were originally made under The Adoption Act 1976. 

•
Option 2 – as option 1 plus make further recommendations on adoption support provision to local authorities via statutory guidance. 

•
Option 3 – to bring forward the draft Regulations to fully implement the provisions in the 2002 Act for the framework for adoption support services. 

5. COSTS AND BENEFITS

(i) Benefits

• 
Option 1 – The 2003 Regulations introduced the key elements of the adoption support framework, thus affording a level of consistency in the adoption support services provided by local authorities. This option would have the advantage of not placing additional requirements on local authorities. However, the 2003 Regulations were made under the old 1976 Adoption Act scheme and were only intended as temporary transitional provisions. Under the 2003 Regulations local authorities only have a duty to provide assessments of need for adoption support services to adoptive children and their adoptive families, and not their birth families. 

Other desirable changes regarding the types of adoption support services that a local should provide; how they carry out assessments of need for these services; how the amount of financial support payable is determined; and the functions of the Adoption Support Services Advisor, would also not be made. This option does not therefore meet the policy objective. 

•
Option 2 – There are no perceived benefits to this option. The 2003 Regulations do not place duties on local authorities to provide assessments of need to those other than adoptive children and families. Although statutory guidance could recommend that local authorities provide assessments to, for example, birth parents, the guidance is likely to be interpreted and implemented differently in each local authority, leading to widely differing approaches between local authorities. This could result in substantial regional variations in the provision of assessments and adoption support services, which is the opposite of the objective. 

•
Option 3 – This option would meet the objective of supporting all those affected by adoption since the draft Regulations extend the groups of people to whom local authorities are required to provide an assessment of need on request. It would also implement the desirable additional adjustments to the Regulations, to the benefit of adoptive families. 

(ii) Costs
•
Option 1 – As highlighted above, one of the costs of this option would be to exclude important groups who are part of the adoption triangle from receiving assessments of need for adoption support services. 

In terms of financial cost of this option, some local authorities will have needed to develop and improve existing services, and in some cases set up new services, to be able to meet their obligation under the 2003 Regulations from 30 October last year. It follows therefore that maintaining the status quo under this option would not place additional financial burden on local authorities. 

•
Option 2 – The main disadvantage is that the consistency the 2003 Regulations sought to establish would be undermined. 
The cost of this option in monetary terms is expected to be minimal (see Option 3 below).


•
Option 3 – As discussed above, through the 2003 Regulations local authorities have already introduced the bulk of the framework for adoption support services as set out in the 2002 Act. 

The new draft Regulations do not set out to amend the 2003 Regulations significantly, other than to extend the groups of people to whom a local authority must provide an assessment of needs for adoption support services. Also, one new service has been added to the list that local authorities must make arrangements to provide. 

This is the organising of disruption meetings where an adoptive placement has broken down (or is likely to break down). In practice most local authorities will already be delivering a service of this kind, the new requirement is there in order to ensure consistency across the country. In any case, this service will only be needed in a minority of instances as 90% of placements result in an adoption order. Such disruption services should be needed even less often in future as the new adoption framework of the 2002 Act is implemented, and there is a consequential rise in best practice in the creation of placements and post adoption support. 

It is also important to note that the Regulations only compel authorities to assess eligible persons for their needs for adoption support services. It is then for the local authority to decide (acting reasonably) whether to actually provide a service. 

Any financial cost associated with the extension to services that local authorities are already providing under the 2003 Regulations should be met from existing resources. The Government has provided £70m ring-fenced over 3 years (for the period 2003-04 to 2005-06) to support the implementation of the framework for adoption and special guardianship support services and contribute to the increase in costs for local authorities. This is in addition to the overall 41.5% increase in children’s social services funding since 1997 which is intended to cover the running of a suitable adoption service. Most recently, the 2004 Budget announced a 3.8% annual real terms increase in children’s social services funding for 2005-2008. 

6. SMALL FIRMS IMPACT TEST

There is no negative impact on small businesses. The Adoption Support Services (Local Authorities) (England) Regulations will impact solely upon the 150 local authorities with social services responsibilities in England. The 2002 Act and Regulations do allow for local authorities to contract out the provision of adoption support services to external providers who are registered as Adoption Support Agencies. The partial RIA accompanying the Adoption Support Agency Regulations discusses the implications of this for the person(s) involved. 

7. ENFORCEMENT AND SANCTIONS

Local authorities will be required to comply with the Adoption Support Services (Local Authorities) (England) Regulations. Compliance with the Regulations will be therefore be inspected as part of the local authority adoption service inspection by the Commission for Social Care Inspection (CSCI). If in practice the Regulations were not being met in a few respects, it is likely that CSCI would note this in its inspection report and send a written warning. If the Regulations were persistently flouted and/or substantially or seriously disregarded, CSCI may decide to take enforcement action either in terms of fines, or through the courts in terms of a criminal prosecution. 

Complaints from service users about adoption support services will be heard in the first instance through local authority complaints procedures. If a complaint is not resolved within the local authority the complainant will be able to request an independent review from the CSCI. 

8. CONSULTATION

The Department for Education and Skills has consulted with other key Government interests including the National Assembly for Wales in the development of the draft Regulations. The draft Adoption Support Services (Local Authorities) (England) Regulations and accompanying guidance are being issued for full public consultation in May 2004. The consultation period will be conducted in accordance with the revised Cabinet Office code of practice and will last for approximately three months. A number of consultation events are planned with practitioners, potential service users and stakeholder group. 

9. SUMMARY AND RECOMMENDATION

The Government has indicted its intention to bring forward the draft Regulations to fully implement the provisions in the 2002 Act for the framework for adoption support services. Our recommended approach is Option 3 as it meets the Government’s objective to ensure that the provision of adoption support services is consistently of a high standard across the country. 

Although the draft Regulations may impose some extra costs on local authorities, the Government has provided funding to help implement the new framework alongside existing allocated resources for maintaining an adoption service, of which adoption support services are a key part. 

10. MINISTERIAL DECLARATION

I have read the Regulatory Impact Assessment and I am satisfied that the benefits justify the costs.  

Contact point:  Looked After Children Division  

Department for Education and Skills  

Area 121, Wellington House  

133-155 Waterloo Road  

London SE1 8UG  

Tel: 020 7972 3790  

Fax: 020 7972 4179  

Email: adoptionsupport.consultation@dfes.gsi.gov.uk  

