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Dear Colleague

1.  Revised Guidance on Statutory Proposals to Close Rural Schools.

2.  Consultation on The (Education) (Miscellaneous) (England) (Amendment) Regulations 2004.

1. I am writing to let you know that we are revising the guidance for the consideration of closures of rural schools, and to consult you about proposed amendments to School Organisation Regulations.

Revised Guidance for Decision Makers

2. DfES Guidance on statutory proposals for Decision Makers (i.e. School Organisation Committees and Schools Adjudicators) contains a presumption against the approval of rural school closures (paragraphs 52-3 of Section 1 to the guidance).    

3. Since the presumption was introduced in 1998 the number of rural schools closing has fallen significantly, but concerns remain that the potential impact on the community of a rural school closure may not be given sufficient consideration.  The revised guidance at Annex A to this letter (with changes shown in bold) strengthens this presumption by requiring LEAs or governing bodies who propose a rural school closure to provide evidence to show that they have considered a range of factors (i.e. the transport implications, the impact on the community and alternatives to closure).  

4. Decision makers should note that the new guidance, which is statutory and which decision makers must take into account when making decisions, comes into effect from 1 October (i.e. for proposals submitted to the SOC for decision after that date).  
Amendment Regulations Consultation

5. Your comments are invited on a number of mainly technical amendments being proposed to school organisation regulations, namely: the Education (School Organisation Proposals) (England) Regulations 1999 (No 2213); the Education (School Organisation Committees) (England) Regulations 1999 (No 700); and the Education (References to Adjudicator) Regulations 1999 (No 702). 
6. The amendments:

· provide for appropriate conditions to cater for the Department’s capital funding approval arrangements (Private Finance Initiative (PFI) and Building Schools for the Future (BSF)).  This is necessary because of the revocation of the Local Authorities (Capital Finance) Regulations 1997 and the introduction of the BSF programme;  

· reintroduce the requirement to publish proposals where the lower age limit of a school is raised by at least a year; 

· provide for nursery schools to be members of the Schools Group on School Organisation Committees, to enable representatives of nursery schools to contribute to the decision making process;  and

· provide for more than one adjudicator to consider casework to enhance decision making for the more complex cases. 

7. A summary of the changes and a copy of the draft regulations are at Annex B to this letter.

Documents

8. The enclosed documents are available from the internet:  http://www.dfes.gov.uk/consultations/ where you may also submit your comments on-line.  Alternatively, if you do not have access to the internet, you may complete and return the enclosed response form to the address shown above.

9. Under the Code of Practice on Open Government, any responses will be made available to the public on request, unless your response says you wish it to remain confidential.  It is intended that regulations 2-4 and 11-13 will come into force in the autumn and regulations 5-10 in February 2005.  Comments are invited by 30 September.  
Yours faithfully
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Chris Crathorne

Team Leader 

School Admissions, Organisation and Governance Division

ANNEX A

REVISED PARAGRAPHS 52-3 OF SECTION 1 TO “GUIDANCE ON STATUTORY PROPOSALS FOR DECISION MAKERS (SOCs and Schools Adjudicators)”

Rural schools and sites
52.
In considering statutory proposals to close a rural school, the Decision Maker should have regard to the need to preserve access to a local school for rural communities.  There is therefore a presumption against the closure of rural schools.  This does not mean that no rural school should ever close, but the case for closure should be strong and the proposals clearly in the best interests of educational provision in the area.  In order to assist the SOC, those proposing closure must provide evidence to the SOC to show that they have carefully considered:
· The transport implications of rural school closures, including the welfare and safety of the children, the recurrent cost to the LEA of transporting pupils to school further away, the quality and availability of transport links to the alternative provision, the effects on road traffic congestion, and the environmental costs of pupils travelling further to schools.

· The overall and long term impact on local people and the community of closure of the village school and of the loss of the building as a community facility.

· Alternatives to closure including the potential for federation with another local school to increase the school’s viability; the scope for Extended School or children's centre status to provide local community services and facilities e.g. child care facilities, family and adult learning, healthcare, community internet access etc.

52A.
It is the responsibility of the Decision Maker to decide whether a school is to be regarded as rural for the purpose of considering proposals for closure under this guidance.  The Department's register of schools - Edubase - includes a rural/urban indicator for each school in England based on an assessment by the Office for National Statistics.  The Decision Maker should have regard to this indicator.  Where a school is not recorded as rural on Edubase, the SOC may nonetheless wish to consider evidence provided by interested parties that a particular school should be regarded as rural.  The Office for National Statistics have introduced new rural/urban indicators, and may be prepared to advise in cases of doubt, as may the Countryside Agency.
53.
Where a school is situated on more than one site, proposals are required to close one of the sites if any of the other sites is a mile or more away from it.  The Decision Maker should take into account the same sort of factors in deciding whether to approve the closure of one of the sites of a rural school, and there is a presumption against their closure also, particularly where schools have recently been amalgamated and there has been an understanding that education would continue on the site. 

ANNEX B

PROPOSED SCHOOL ORGANISATION REGULATIONS CHANGES

Summary of Proposed Changes 

Regulation 3 – amends the current condition for proposals depending on PFI funding to provide for approval to be conditional on the Notional Credit Approval (NCA) following the signing of the PFI contract by the local authority or approval of capital grant in an equivalent arrangement for voluntary aided schools. It also provides for a new condition for projects to be funded under the BSF programme that approval be subject to the signing of the contract.

Regulation 4 - amends the regulations to make it a requirement to publish proposals where the lower age limit of a school is raised by at least a year.  This provision was inadvertently removed in the 2003 amendment regulations.

Regulation 6 - amends the definition of “relevant school” in the SOC Constitution regulations in accordance with the other amendments being made.

Regulations 7 - 10 - amend the SOC regulations to include a nursery school representative within the Schools Group where there is at least one such school the area.  It also removes the requirement to include a special school representative where there is no special school within the LEA area and extends this to all types of school.

Regulations 12-13 - amends the Adjudicator regulations to allow references to be made to more than one adjudicator and for one to be appointed as “lead” adjudicator who will decide proposals where those appointed cannot agree.

Proposed Regulations

STATUTORY INSTRUMENTS

2004 No. [ ]

EDUCATION, ENGLAND

The Education (School Organisation Proposals) (Miscellaneous Amendments) (England) Regulations 2004

Made
-
-
-
-
[]
Laid before Parliament
[]
Coming into force

All provisions except regulations 5-10
[  ]

Regulations 5-10

1st February 2005
In exercise of the powers conferred on the Secretary of State by sections 24, 28(1) and (2), 138(7) and (8), paragraph 5 of Schedule 4, paragraph 5 of Schedule 5, paragraph 3 of Schedule 6 and paragraphs 8 and 9 of Schedule 7 to the School Standards and Framework Act 1998(
), the Secretary of State for Education and Skills, after consultation with the Council of Tribunals in accordance with section 8 of the Tribunals and Inquiries Act 1992 (
), hereby makes the following Regulations:

Citation and Commencement

1. — LISTNUM "seq1"  These Regulations may be cited as the Education (School Organisation Proposals) (Miscellaneous Amendments) (England) Regulations 2004.

(1) These Regulations except for regulations 5-10 shall come into force on [   ].

(2) Regulations 5-10 shall come into force on 1 February 2005.
Amendment of the Education (School Organisation Proposals) (England) Regulations 1999

2.  The Education (School Organisation Proposals) (England) Regulations 1999(
) shall be further amended as follows.

3.  In Regulation 9 (Conditional Approvals) – 

(a) for sub-paragraph (1)(e) there shall be substituted the following subparagraph –

“the notional credit approval given by the Department for Education and Skills following the entering into of a private finance contract by a local authority or the approval by the Department for Education and Skills of capital grant in an equivalent arrangement for voluntary aided schools; and

(b) after sub-paragraph (1)(e) there shall be inserted – 

 SYMBOL 147 \* MERGEFORMAT (1)(ea) except where sub paragraph 1(e) applies, the entering into of a contract for any necessary building project supported by the Department for Education and Skills in connection with the programme known as “Building Schools for the Future” SYMBOL 148 \* MERGEFORMAT .

4.   In paragraph 3A of Part I of Schedule 1 (Alterations for which proposals must be published) after “is at least a year” there shall be inserted “higher or”.

Amendment of the Education (School Organisation Committee) (England) Regulations 1999

5.  The Education (School Organisation Committees) (England) Regulations 1999(
) shall be amended as follows.

6.  In Regulation 2 (Interpretation) for the definition of “relevant school”, there shall be substituted–

 SYMBOL 147 \* MERGEFORMAT “relevant school” in relation to any authority means any school which falls within any of the categories referred to in regulation 4 and is maintained by the authority; SYMBOL 148 \* MERGEFORMAT 
7.  In Regulation 4 (Categories of schools) – 

(a) in sub-paragraph (1)(c) the word “and” shall be omitted;  

(b) at the end of sub-paragraph (1)(d) there shall be added the word “and”; and

(c) at the end of paragraph (1) there shall be added the following sub-paragraph –

 SYMBOL 147 \* MERGEFORMAT (e)
maintained nursery schools. SYMBOL 148 \* MERGEFORMAT 
8.  In Regulation 6 (Tenure of members) – 

(a) for sub-paragraph (4)(d), there shall be substituted –

 SYMBOL 147 \* MERGEFORMAT (d)
where the person is a member of the schools group, if he ceases to be a member of the governing body of a relevant school. SYMBOL 148 \* MERGEFORMAT 
9.   In Regulation 11 (Alternate members), in sub-paragraph (6)(c), the words “where paragraph 4(1) applies” shall be deleted.

10.  In the Schedule (Composition of Membership of the Schools Group) –

(a) for paragraph 1, substitute –

 SYMBOL 147 \* MERGEFORMAT 1.  The composition of the schools group shall be such that it complies with paragraphs 2 and 3 below. SYMBOL 148 \* MERGEFORMAT 
(b) for paragraph 2, substitute –

 SYMBOL 147 \* MERGEFORMAT 2. There shall be at least one member of the group who is –

(a)
where there is at least one primary school in the area of the authority, a member of the governing body of a primary school (other than a special school or a maintained nursery school);

(b)
where there is at least one secondary school in the area of the authority, a member of the governing body of a secondary school  (other than a special school);

(c)
where there is at least one special school in the area of the authority, a member of the governing body of a special school;

(d)
where there is at least one middle school in the area of the authority, a member of the governing body of a middle school; and

(e)
where there is at least one maintained nursery school in the area of the authority, a member of the governing body of a maintained nursery school. SYMBOL 148 \* MERGEFORMAT 
(c) Paragraph  4 shall be omitted.

Amendment of the Education (References to Adjudicator) Regulations 1999
11.  The amendment of the Education (References to Adjudicator) Regulations 1999 (
) shall be amended as follows.

12.  In Regulation 2 (Adjudicator to which matters are to be referred) in paragraph (1), for the words “particular adjudicator” there shall be substituted the words “one or more adjudicators”. 

13.  After Regulation (2), there shall be inserted the following regulation. 
 SYMBOL 147 \* MERGEFORMAT Decision-making where there is more than one Adjudicator
3.—(1) Where the chief adjudicator refers a matter to more than one adjudicator, the chief adjudicator shall appoint one of them to be the lead adjudicator.

(2) In the event of a disagreement between the adjudicators, the matter under consideration shall be determined by the lead adjudicator. SYMBOL 148 \* MERGEFORMAT 

Name

[]

                             2004
Department for Education and Skills
EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations amend: the Education (School Organisation Proposals) (England) Regulations 1999 (No 2213) (“the School Proposals Regulations”); the Education (School Organisation  Committees) (England) Regulations 1999 (No 700), (“the SOC Regulations”) and the Education (References to Adjudicator) Regulations 1999 (No 702) (“the Adjudicator Regulations”).

Regulation 3 amends regulation 9 of the School Proposals Regulations (which prescribes events which can be specified in a conditional approval) so as to: (a) update the referral to the entering into of a private financial transaction to the issuing of notional credit approval or approval of capital grant in an equivalent arrangement for voluntary aided schools; and (b) to add a new condition (save for where covered by (a)) being the agreement for  building projects in connection with the Building Schools for the Future programme.

Regulation 4 amends paragraphs 3A of Part 1 of Schedule I of the School Proposals Regulations to make it a requirement to publish proposals where the lower age limit is raised by at least a year.

Regulation 10 amends the Schedule of the SOC Regulations. It amends paragraph 1 to take account of the deletion of paragraph 4; it amends paragraph 2 with the effect that the proviso that there is at least one school of a certain type in the area applies to each of the types of the school and a new type - maintained nursery schools- have been added; and paragraph 4 is deleted.

Regulations 6 - 9 make other consequential amendments to the SOC Regulations.

Regulation 12 amends regulation 2 of the Adjudicator Regulations so as to allow references to be made to more than one adjudicator and consequently amends the heading of that regulation.

Regulation 13 adds a new regulation to the Adjudicator Regulations which specifies the decision-making process in cases where there is more than one adjudicator.

A full regulatory impact assessment has not been produced for this instrument as it has no impact on the costs of business.

(�)	1998 c.31


(�)	1992 c. 53


(�)	SI 1999/2213 amended by SI 2000/2198, SI 2001/1405 and SI 2003/1229.


(�)	SI 1999/700


(�)	SI 1999/702
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