
Dear Colleague

PROPOSED REVISED CODE OF PRACTICE ON LOCAL EDUCATION AUTHORITY-SCHOOL RELATIONS
Thank you for your interest in the draft of the revised Code of Practice on Local Education Authority-School Relations.  If you have any views about the draft and would like to respond, I would welcome your comments on the content, clarity, tone, style and ordering of the revised Code by Friday 13 October 2000.  The draft was sent directly to LEAs and national organisations on 7 July, and schools were notified through the July edition of Spectrum. 
The 1998 School Standards and Framework Act requires the Secretary of State to issue a Code of Practice containing practical guidance for securing effective relationships between LEAs and schools.  Functions listed in the Act as relevant to this are those relating to the preparation and approval of Education Development Plans; the issue of formal warning notices by LEAs; the appointment and removal of LEA governors; the LEA’s power to suspend the right to a delegated budget; the exchange of information between headteachers, governing bodies and LEAs; the staffing of different categories of school; the LEA’s reserve power to prevent a breakdown of discipline; the control of school premises by governing bodies; the LEA’s right of entry to a school; and such other functions as the Secretary of State may determine.

The current Code was published in April 1999.  It has recently been criticised by the Better Regulation Task Force and others for being too long, confused in layout and drafting, and failing to give a clear picture of roles and responsibilities.  Ministers have decided that a shorter, clearer document is needed to meet these criticisms.

The text of the draft Code totals six pages giving brief guidance on roles, responsibilities and relationships and mentioning the private sector as well as voluntary bodies.  It focuses on school improvement and information for schools, as last time, but with a clearer definition of what is meant by a successful school. The Secretary of State has decided that it should also contain a section on resources and, as now, the statutory guidance on LEA representations on the appointment and performance of headteachers.  Advice in the current Code which has since been superseded by fuller guidance separately published - on staffing, control of school premises, induction and appraisal - has been omitted from this version. 

The draft Code has four annexes, of which annexes 2 and 3 - giving guidance on the use of LEA intervention powers and LEA representations on headteacher appointments and performance - form part of the Code and have statutory force.  Annexes 1 and 4 do not form part of the Code but are included for ease of reference.  The section on the status of the Code

which it is intended to print on the inside front cover is statutory and part of the Code.

The aim is to provide a short, clear, user-friendly document for all to read, whilst enabling them to consult the more detailed sections when necessary through the internet and/or the separately published document containing the annexes.  

In addition to this formal consultation exercise, we plan to discuss the draft revised Code in depth with focus groups including headteacher, governor and LEA representatives and others in September and October.

Please email your comments to leacode.consultation@dfee.gov.uk or write to:

Colman Ambrose

LEA Policy Team

3D16 Sanctuary Buildings

Department for Education and Employment

Great Smith Street

London

SW1P 3BT

Tel: 020 7925 5818

Fax: 020 7925 5022

Yours sincerely



Helen Williams

Director, School Organisation and Funding Group
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A.
Status of the Code 

This Code is a statutory document, issued by the Secretary of State under Section 127 of the School Standards and Framework Act 1998
.  The Code applies to all Local Education Authorities and to all types of maintained school in England.

Section 127(2) requires Local Education Authorities, governing bodies and headteachers to have regard to the Code.  This means that they must take what it says into account when exercising their functions (set out below).  Generally they should observe what it says unless there is good reason not to do so.

The relevant functions listed in the Act are those relating to the preparation and approval of Education Development Plans; the issue of formal warning notices by Local Education Authorities; the appointment and removal of Local Education Authority governors; the Local Education Authority power to suspend the right to a delegated budget; the provision of information by governing bodies to Local Education Authorities, and by headteachers to governing bodies or Authorities; the staffing of different categories of school; the Local Education Authority’s reserve power to prevent a breakdown of discipline; the control of premises by governing bodies; the Local Education Authority’s right of entry to a school; and such other functions as the Secretary of State may determine.  


This Code, which supersedes that issued in April 1999, does not cover staffing matters or the control of premises, on which very full and detailed guidance exists elsewhere; but the Secretary of State has decided that it should cover funding arrangements and guidance on Local Education Authority representations on headteacher appointments and performance.   

To make it easy to use, the main body of the Code and its annexes will be published separately.  Annexes 1 and 4 are not intended to form part of the Code and are included for ease of reference.  Annexes 2 and 3 do form part of the Code and have statutory force. 

B.
Introduction
1.
The world class education service to which schools, Local Education Authorities and the Government aspire is one in which all partners work together to develop and support self-improving schools and secure high standards for all pupils.  There is now more information and data than ever before to inform that process, and more good practice on which to draw.  We know much more about the challenges faced by different schools and the best ways to tackle them.  Ambitious targets have been set.  They will be achieved if all are clear about their relative roles and responsibilities and work together within that framework to build on best practice wherever it is found.

2.
This Code gives practical guidance on effective relationships between Local Education Authorities and the schools they maintain - that is, community, community special, voluntary controlled, voluntary aided, foundation and foundation special schools.  Schools have front-line responsibility for raising standards through improving the quality of teaching and learning in every classroom.  The Code describes how Authorities should aim to support schools in carrying out that responsibility.  The Code sets out the roles and responsibilities of those concerned in two particular areas which are central to the standards agenda - those of school improvement and funding.  Schools and Authorities have other important roles, such as ensuring access to education for all pupils.  These are covered by separate detailed guidance.  This Code applies generally to relations between Authorities, governing bodies and headteachers in their role of providing for children with special educational needs.  But guidance given in the separate SEN Code takes precedence over that in this document.  The legal framework within which the Code is set is at Annex 1.

C.
General guidance on roles, responsibilities and accountabilities

Schools

3.
Schools are responsible for their own performance and the achievements of their pupils.  They must plan for continuous improvement and need the maximum freedom to make decisions and manage resources.  But autonomy does not mean acting in isolation.  Schools work best when they recognise the value of the family of schools to which they belong locally and nationally.  The most effective schools are those which are open both in sharing their own good practice and in looking for best practice elsewhere.  Working in co-operation with each other, as well as with Local Education Authorities and with private and voluntary bodies, they can raise standards and improve pupil performance.  

4.
Headteachers are responsible, within the strategic framework set by governors, for the leadership, direction and management of the school so as to achieve improved performance.  They work in accordance with the School Development Plan which should be reviewed and rolled forward annually. Governing bodies must agree the targets for school improvement.  The respective roles of governing bodies and headteachers are set out in the Education (School Government) (Terms of Reference) (England) Regulations 2000, and accompanying guidance (still subject to Parliamentary approval at date of this document).

5.
Successful schools will have effective procedures in place for recruitment, retention, training and motivation of staff.  Most schools must seek advice from the Authority in certain circumstances, particularly with regard to the appointment of headteachers, deputies and other teachers, to dismissals and to headteacher performance.  The legal position for all schools is summarised in Annex 1, and statutory guidance relating to the appointment and performance of headteachers is at Annex 3.  More general personnel advice, like other services, can also be obtained by schools from alternative providers. 

6.
Schools are accountable through their governing bodies to their maintaining Authority and to the parents of children at the school for the efficiency and effectiveness with which they carry out their functions.  In addition, governing bodies and headteachers of schools with trustees must comply with any trust deed, so long as none of the provisions it contains contravenes any statutory requirement.  Schools’ success is demonstrated by the achievements of their pupils, including not only test and examination performance but also their behaviour and wider contribution to the local community.  Schools must publish their own annual reports to parents; and performance and monitoring data is published annually and benchmarked to similar schools.  OFSTED inspection reports also provide valuable information on school performance taken in the round. 

Local Education Authorities
7.
The highest priority for the Local Education Authority is to promote high standards of education.  Key to this is its support for self-improvement in all schools.  It will need to monitor data about all schools, and facilitate the sharing of best practice among local schools and more widely.  The Authority’s energies and resources should otherwise be focused on schools which monitoring information suggests need further challenge or support to secure improvement - that is, those in the categories of under achieving, low performance, serious weaknesses or special measures.

8.
Authorities are accountable to their electorates and to the Government for their efficiency and effectiveness.  They must ensure that their core responsibilities are carried out, but, in line with Best Value principles, they do not have to provide all services themselves.  They may choose to work with outside partners or buy in the necessary expertise from a range of suppliers.  Their success is judged through performance against targets which include measures of school performance; through information on financial performance; and through inspections by OFSTED and the Audit Commission. 
9.
The relationship between Authority and school should be a constructive one, in which visits are valued by both parties.  The question of legal rights regarding access to schools should not therefore arise.  As a formal safeguard, however, the School Inspections Act 1966 gives the Local Education Authority the right to inspect any school it maintains.  Where an Authority needs information about a school in order to exercise any of its functions, and where that information is not obtainable in any other way, it may enter the school to gather information. The legal position relating to rights of access is summarised in Annex 1.  Authorities should not interpret this as a general permission to enter schools whenever they wish, particularly in the case of successful schools, where such visits may serve little purpose.

10.
Authorities can also support schools by appointing as Local Education Authority governors those who are best qualified to help schools to improve.  In making governor appointments to particular schools, Authorities should have regard to the skills and experience of which those schools have the greatest need.  It is good practice to advertise for candidates, and in so doing to highlight the skills and experience required.  Authorities should in any case publish the process and criteria by which they identify candidates for appointment as school governors.  Once appointed, those governors’ priority is to contribute to raising standards at the school: they cannot be mandated by the Authority to take any particular line.  Authorities may and should dismiss these governors for good reason, and should ensure appointments are promptly made when vacancies arise.  And Authorities must support governing bodies by ensuring that they have the information and training needed to operate effectively.

Voluntary bodies

11.
The mainstream Churches and other religious and voluntary bodies add valuable diversity to the maintained school system.  They have a powerful influence over the schools they provide and work in close partnership with Local Education Authorities to promote high standards and share best practice.  The Church of England and the Roman Catholic Church have a long-established diocesan structure which offers various forms of support for their schools, complementing that available from Authorities.  Other denominations and other faiths provide similar types of support to their schools.  This includes services for schools to purchase with delegated funds.

Private Sector and other Providers

12.
Maintained schools are working increasingly with their private sector colleagues to share expertise and facilities in the best interests of pupils.  The private sector and other providers are also increasingly involved in the provision of services designed to raise educational standards.  Best Value is encouraging schools and Authorities to consider alternatives to in-house provision, and the private sector and others are  responding by developing their capacity and capability.  Authorities and schools should always ask themselves whether it is in the best interests of education standards and value for money to use  private sector and other providers to provide some of the services for which they are responsible, or as a source of flexible support to meet particular needs.  

D.
Resources

13.
Schools can manage most effectively if they have the fullest practicable control over their resources to implement the school’s development strategy.  Under Fair Funding, they  control a wide range of functions; and the Government expects Authorities to keep central expenditure to a minimum and to delegate to the maximum extent both funding and control over how that funding is deployed.  The Government will continue to publish details of Authorities’ varying performance in this regard annually.

14.
A key element of Fair Funding is that there should be genuine and considered consultation between Authorities and their schools about the formula to be used for distribution of the local schools budget between schools.  Where this consultation starts early enough and is well-planned, it will allow schools to consider with each other as well as with the Authority what is the fairest means of distribution given the circumstances of each school.  Similar  consultation is needed on the preparation and updating of Asset Management Plans.

15.
The Authority’s judgement of the cost and quality of its own services will be informed by OFSTED/Audit Commission reports and by Best Value reviews, applying the criteria summarised in the four ‘Cs’: challenge, compare, consult and compete.   Any traded services offered to schools must meet Best Value criteria, and also be at full cost, with clear and well-publicised terms and conditions.  Authorities should make sure that services, particularly to small schools, are offered in the least bureaucratic way, avoiding unnecessary negotiating and monitoring.

16.
Authorities have a duty to satisfy themselves that funds delegated to schools are being managed properly, but should not impose unnecessary bureaucratic burdens on schools in so doing.  Schools may need help in becoming well-informed customers, weighing up the merits of a range of suppliers including the Authority.  Authorities are responsible for ensuring that schools have access to the information and skills they need to carry out that role.  Schools should apply best value principles to the services bought.

E.
School Improvement

17.
Continuous improvements in pupil performance depend on schools using all the levers at their disposal to improve the quality of teaching and learning in the school.  At the heart of  school improvement is the improved quality of classroom teaching and education given to pupils.  The education system is now rich in information on performance, benchmarking and standards.  Successful schools will want to share best practice and Authorities have a role in enabling this to be done.  Authorities should ensure all of this information is put to best use in providing schools with accessible data and creating a clear process by which weak schools are identified early to prevent failure.

Target setting

18.
Target setting is an important part of the overall strategy for raising standards.  The Government agrees challenging improvement targets with all Local Education Authorities.  The Authority can feed high quality information about local performance, and the views of its schools, into these discussions. 

19.
Schools are required to set and publish their own targets for pupil performance, and to develop strategies for raising the quality of teaching and learning to ensure those targets are met.  They should use national performance and benchmark data to help them in this task, in particular the package of comparative information circulated by OFSTED, DfEE and QCA each autumn.   But they must not act in isolation, and should be ready to play their part in meeting the Authority’s agreed targets.  The Authority can make available analyses which focus on specific local issues or target groups of pupils.  It will want to use its data and conversations with schools to ensure that they set suitably challenging targets which together would meet the target agreed for the Authority itself.  To secure continuous improvement targets should be ambitious, rather than safe predictions of pupil performance.  Pupils will be better served by a school which just misses a high target than by one which meets an unambitious aim.  

20.
The school and Authority targets are set out together in the Education Development Plan (EDP), which also shows the planned programme of centrally-funded activities to support schools in achieving those targets.  Where the Authority considers that a school has not set sufficiently challenging targets, and the disagreement continues despite further discussion, the Authority should record the disagreement and endeavour to resolve it.

Contribution of advisory services

21.
While school self-improvement is the best and most direct route to higher standards in the classroom, Authorities should monitor the performance of all their schools, in order to support and challenge them where necessary.  In the case of successful schools, this can largely be done through tracking performance and other data.  Successful schools are those which have good reports from OFSTED, set challenging targets year on year and meet or exceed them.  Any more active Authority role in relation to the individual school should be limited to schools which are under-achieving or giving cause for concern and should be in inverse proportion to their success.  In no circumstances should Authorities “inspect” schools, either regularly or just before OFSTED inspections.  

22.
The Secretary of State would expect successful schools to invite the Authority to visit them at least once a year.  The Authority should be able to visit any school where, on the basis of the available data, it believes that targets are complacent or performance below what might have been expected - in other words, that the school is under-achieving.  Beyond target setting, the Authority’s role in school improvement in good schools should - with their agreement - be enabling and networking.  The Authority will want to ensure such schools have access to the support they wish to purchase from the Authority or another source.  And the Authority can help the sharing of good practice and the development of senior management capability through, for example, setting up working groups involving staff from different schools to deliver national priorities; linking with the private sector and sponsoring business excellence models; or arranging the secondment of heads and senior managers to learn from best practice elsewhere. 

23.
The advisory service also has an important role in the continued implementation of the National Literacy and Numeracy Strategies in primary schools.  As well as the targeted training provided by their literacy and numeracy consultants, Authorities should also - through advisory service monitoring and visits to schools - support schools in implementing the strategies.

Less successful schools


24.
As well as identifying sources of best practice, the Authority’s monitoring should also give early notification of schools in difficulty.  In the interests of pupils, Authorities should regard the early identification and provision of effective support to schools causing concern as their highest priority in this context.  All Authorities should have as part of their EDP a clear strategic statement about how they plan to identify and categorise schools causing concern, and the graduated levels of support they will offer in different cases. 

25.
Authorities will work together with schools once problems have been identified. Whenever possible this should be designed to help the school to improve by its own efforts rather than take away its responsibility for self-improvement. To that end their prime focus in schools causing concern should be to ensure that an effective headteacher and senior management team are in place, working with an effective governing body in pursuit of a good and deliverable action plan.

26.
In most cases where the Authority or OFSTED identify an apparent problem, the Authority will draw it to the attention of the governing body and headteacher; seek their views; offer advice and support in addressing the concern; and encourage the governing body and headteacher to take the lead in sorting it out.  

27.
However, there will be a few cases in which this approach may not be successful.  Authorities should therefore have a clear approach to the use of their powers of intervention.  The intervention powers enable the Authority to engage directly in making decisions about a school’s conduct and operation.  The powers are: the issue of a formal warning notice requiring the school to take specified action; the appointment of additional governors; the suspension of delegated budgets; and the issuing of directions where discipline has broken down.

28.
The use of these powers should never come as a surprise to the governing body as the informal dialogue described above will have preceded it other than in very exceptional cases.  But when they are invoked, a written explanation, signed by the Chief Education Officer, should always be given to the governing body and headteacher.  This should detail the Authority’s concern, the evidence on which it is based and the powers under which it is taking the action proposed.  

29.
The intervention powers can come into operation when OFSTED has placed a school in special measures or declared it to have serious weaknesses, or where the Authority itself has similarly acute concerns about the likely outcome for the school if no outside intervention occurs.  Where OFSTED has identified serious concerns, the Authority should work with the school on its action plan to address these concerns and must also provide HMI with a statement of its own action in support of the school.  In the case of schools in special measures, OFSTED will carry out termly monitoring and will also review a proportion of those with serious weaknesses.  Authorities should not duplicate HMI’s monitoring role; it is their responsibility to work with the school to ensure that progress is made, using intervention powers where necessary.

30.
Detailed statutory guidance on the use of these powers is at Annex 2, and the legal summary at Annex 1.  Also relevant is the statutory guidance on Local Education Authority representations on headteacher performance at Annex 3.  The Secretary of State also has direct powers of intervention in the case of schools in special measures, including the appointment of governors and a governing body chair and a power to require closure.

31.
In the case of schools with a religious character, the diocesan Authorities must be kept informed of significant concerns and should be warned in advance before the Authority uses its formal intervention powers.  Diocesan authorities should be involved in the resolution of problems in their own schools.

32.
The  role of monitoring, challenge and support requires the Authority to have recourse to a relatively small core of high quality advisory staff.  They will need to be able to engage at a high level with senior school staff and governors on leadership and management issues, and to do so sometimes in very difficult situations.  Authorities and other providers should look for ways of engaging successful headteachers and deputies in this sort of school improvement work on a full or part-time basis.  In addition, schools and Authorities may need access to a wider range of more specific advice on curriculum and behaviour issues which can be secured from a number of sources including other local schools, other Local Education Authorities, or the private sector.

F. 
Information for schools 

33.
The Government’s drive to raise standards for every child inevitably places new and challenging demands on schools.  It is therefore essential to avoid imposing unnecessary burdens on governing bodies, heads and their staff.  All those who work with schools - DfEE; national bodies such as OFSTED, QCA and TTA; and Local Education Authorities - have an obligation to cut out unnecessary bureaucracy and to listen and respond to schools’ concerns about the practicalities of implementing reforms.  

34.
The Secretary of State expects Authorities to adopt the same kind of standards and targets for communications with schools as have been set nationally.  They should eliminate the unnecessary duplication of material already sent to schools by DfEE, QCA and others.  All Authorities should have clear arrangements for keeping communications with schools to a minimum.  They should be aiming to move to fully electronic means of communication by 2002, while continuing to provide printed versions of documents where schools request them.  Authorities should also have arrangements in place for rationalising their collection of data, in line with the national school and Local Education Authority information management strategy.  They should use information that is already available and avoid imposing additional data gathering exercises on schools.  Finally, Authorities should have clear and well understood arrangements for consulting schools when required, including on local initiatives; and procedures for assessing and dealing with the bureaucratic impact of such initiatives.  The gatekeeping standard, which has been developed as a model framework for Authorities communicating with schools and requesting information from them, is at Annex 4.

Complaints [To be printed inside back cover of Code]

There is no specific mechanism for complaining about breaches of the Code. However, the Secretary of State has powers under the Education Act 1996 to determine disputes between Local Education Authorities and governing bodies, to prevent Authorities or governing bodies from acting unreasonably in relation to their education functions, and to secure that Authorities adequately perform their education functions. The relevant powers are set out in sections 495, 496, and 497A.

If an Authority or governing body disregards the Code, it may show that they are acting unreasonably or that an Authority’s performance is inadequate. It may also be relevant to deciding any dispute between an Authority and governing body. 

Complaints should be addressed to The Secretary of State, Department for Education and Employment, Sanctuary Buildings, Great Smith Street, London SW1P 3BT. They should set out full details of the complaint, including the action taken or not taken, whether and why this is considered unreasonable, and what directions the complainant would like the Secretary of State to make to resolve matters.

ANNEX 1

THE LEGAL FRAMEWORK: PART I

The Governing Body and Headteachers

Conduct of school

1.
Under Section 38 of the School Standards and Framework Act, the conduct of each maintained school is under the direction of its governing body; and the governing body is required to conduct the school with a view to promoting high standards.  Under Section 38(4), governing bodies are required to comply with the school’s instrument of government and (subject to any other statutory provision) any trust deed relating to the school. 

Control of school premises

2.
Section 40 and Schedule 13 of the School Standards and Framework Act set out the arrangements for the control of school premises.  Detailed guidance is in A Guide to the Law for School Governors, chapter 19.

Delegation of school budgets  

3.
Chapter IV of Part II of the School Standards and Framework Act 1998 includes provision for the delegation of schools’ annual budgets to the schools’ governing bodies (subject only to any conditions contained in the Authority’s school financing scheme).  The governing body of a school with a delegated budget has the power to make decisions about the appointment and dismissal of staff.  

Target setting  

4.
Section 19 of the Education Act 1997 empowers the Secretary of State to make regulations requiring school governing bodies to set and publish annual performance targets, which must relate to pupil performance in National Curriculum assessments and public examinations.  All maintained schools with pupils at the appropriate ages are required to set targets.  For details, see the Education (School Performance Targets) (England) Regulations 1998 No.1532 and Circular 11/98, Target Setting in Schools.   

5.
Section 63 of the School Standards and Framework Act empowers the Secretary of State to make regulations requiring governing bodies of maintained schools to set targets for a reduction in unauthorised absence on the part of registered day pupils of compulsory school age.  The power is applied only where a school has an attendance record significantly below the national average.  For details, see The Education (School Attendance Targets) (England) Regulations 1999 and chapter 5, A Guide to the Law for School Governors.

Pupil discipline

6.
Under Section 61 of the School Standards and Framework Act, the governing body is responsible for ensuring that ‘policies designed to promote good behaviour and discipline on the part of its pupils are pursued at the school’.  It has a duty to set the framework of a school's discipline policy, within which the headteacher determines measures to be taken for promoting discipline and good behaviour.  See DfEE Circular 10/99, “Social Inclusion: Pupil Support”, and chapter 13, A Guide to the Law for School Governors.
Provision of information

7.
Section 42 of the School Standards and Framework Act places a duty on governing bodies and on headteachers to provide the Authority with: 

‘such reports in connection with the discharge of [their] functions as…the Authority may require (either on a regular basis or from time to time) for the purposes of the exercise of any of their functions’.  

Headteachers are similarly required to provide such information to governing bodies as they may require. 

8.
Schedule 11 of the School Standards and Framework Act provides for regulations to require governing bodies to make minutes of their meetings, including draft minutes, available for inspection by the Authority.   See chapter 14, A Guide to the Law for School Governors.

Schools with a religious character

9.
Schools with a religious character are designated as such under the School Standards and Framework Act.  This is relevant to their religious education and collective worship, staffing, re-cycling of assets, the ethos statement in their instrument of government and their admissions criteria.  In addition, for the Church of England, the Diocesan Boards of Education Measure 1991, as updated by the School Standards and Framework Act, provides the legal powers exercised over diocesan Church of England schools.

The Local Education Authority

Duty to promote high standards of education

10.
Section 5 of the School Standards and Framework Act gives Authorities a duty, in carrying out all relevant functions, to promote high standards of education.  

Health and safety

11.
Local Education Authorities have legal responsibilities for health and safety where they own the school premises or (in community, community special and voluntary controlled schools) employ the staff.  Under Section 39(3) of the School Standards and Framework Act 1998, the Authority can issue directions to the governing body and headteacher of community, community special and voluntary controlled schools concerning the health or safety of persons on the school premises or taking part in any school activities elsewhere.  The governing body and headteacher must comply with any such direction.  [Reference to H&S legislation and forthcoming detailed guidance, and chapter 17, A Guide to the Law for School Governors.]

Education Development Plans, Behaviour Support Plans and consultation requirements

12.
Under Section 6 of the School Standards and Framework Act, each Authority has a duty to prepare an Education Development Plan (EDP).   See chapter 14, A Guide to the Law for School Governors.

13.
Section 6(7) requires Authorities to consult on the EDP the governing body and headteacher of every school it maintains, the appropriate diocesan Authority, and any other persons they consider appropriate.   

14.
The Authority has a duty under Section 527A of the Education Act 1996
 to prepare a behaviour support plan, setting out the arrangements it makes for pupils with behavioural difficulties, including providing advice and resources to schools.  The Authority must consult the governing body and headteacher of each maintained school in its area when preparing the plan.   See DfEE Circular 1/98, “Local Education Authority Behaviour Support Plans”.
15.
Authorities are required under Schedule 14 to the School Standards and Framework Act to consult governing bodies and headteachers about proposed changes to their financing schemes.  In addition, the Financing of Maintained Schools Regulations require Authorities to consult about changes to their funding formulae for schools.

Appointment of Local Education Authority governors

16.
The Authority has a right to appoint governors to the governing bodies of all categories of maintained school.  Under Schedule 9 of the School Standards and Framework Act, the number of such governors will range from a minimum of one in voluntary aided primary and the smaller voluntary aided secondary schools up to 5 in community schools.  Authorities have the power to dismiss any of their appointed governors for good reason. 
   See Education (School Government) (England) Regulations 1999.

Support for individual governors

17.
Paragraph 7 of Schedule 11 requires Authorities to:

‘...secure that every governor is provided, free of charge, with such information as they consider appropriate in connection with the discharge of his functions as a governor’.

18.
Paragraph 7 of Schedule 11 also requires Authorities to:

‘secure that there is made available to every governor, free of charge, such training as they consider necessary for the effective discharge of [his functions as a governor].’

THE LEGAL FRAMEWORK: PART II


Local Education Authorities and governing bodies: staffing 

Staffing: community, community special and voluntary controlled schools

19.
The Local Education Authority is the employer of the teaching and non-teaching staff in community, community special, and voluntary controlled schools.  Except, however, in cases where the school's right to a delegated budget is suspended, the governing body exercises many of the functions of the employer.  The respective powers and duties of Authorities and governing bodies for these categories of school are set out in Schedule 16 to the School Standards and Framework Act 1998.  See also chapter 10, A Guide to the Law for School Governors.

20.
The Authority’s Chief Education Officer or representative has a legal right to attend, for the purpose of giving advice:


a.
all proceedings, including interviews, of the governing body, and any selection panel, relating to the appointment of a headteacher or deputy headteacher;

b.
all proceedings, including interviews, relating to the appointment of other teachers;

c.
all proceedings of the governing body relating to any decision that someone working at the school should be dismissed.

Any advice given by the CEO or representative must be considered by those concerned before a decision is made.  

21.
Paragraph 20(3) of Schedule 16 requires the governing body of any school where the Authority is the employer to consult the CEO before selecting for appointment any non-teaching staff.  This requirement enables the Authority as employer to ensure that comparable staff are employed on comparable terms.  Authorities decide with relevant schools how such consultation is best handled - at what stage in the selection process, what types of information the Authority needs, and whether the consultation requirements should apply in different ways for different categories of staff.

Staffing: voluntary aided, foundation and foundation special schools

22.
The governing bodies of voluntary aided, foundation and foundation special schools are in general the employers of the school's teaching and non-teaching staff (although the Authority may employ some non-teaching staff directly).  Schedule 17 to the School Standards and Framework Act 1998 sets out the way in which their employer functions must be exercised.  

23.
The CEO does not have an automatic statutory right of attendance at appointment and dismissal proceedings.  But the governing body may accord the CEO rights to attend and give advice.  The coverage of those rights can vary.  They do not have to be the same rights as the CEO has for community, community special and voluntary controlled schools, but may cover:

a.
either appointments and engagements, or dismissals, or both;

b.
either the headteacher and deputy headteachers or all teachers.

24.
If the governing body do not agree such rights, Schedule 17 entitles the CEO to seek a determination from the Secretary of State giving the CEO such rights.  In making any determinations about CEO advisory rights, the Secretary of State will want to know how the governing body will ensure that they always have access to high-quality expert advice in making appointments and dismissals, and their reasons for concluding that the CEO's attendance does not provide the most appropriate mechanism for obtaining it.  Where the CEO is accorded advisory rights, any advice given by the CEO or representative must be considered by those concerned before a decision is made.

25.
Paragraph 20 of Schedule 17 to the School Standards and Framework Act allows the Authority and the governing body of a voluntary aided, foundation or foundation special school to agree that the Authority, rather than the governing body, should appoint one or more members of the non-teaching staff.  Paragraph 27 of Schedule 17 provides that the procedures for dismissing any such staff are those which apply in a community, community special or voluntary controlled school under Schedule 16, except in the case of catering staff employed by the Authority who are subject to separate regulations.

26.
If the school is a voluntary aided school with a religious character, the governing body must give the appropriate diocesan officer the same advisory rights as the CEO.  If the school is a foundation or voluntary controlled school with a religious character, it is at the governing body’s discretion whether to give the relevant diocesan Authority the same advisory rights as the CEO.  They could, for example, limit those advisory rights to certain types of teacher.  The governing body’s agreement must be given in writing and may be withdrawn only after the governing body has given notice of its intention and confirmed it in writing.

Specific staffing costs: all categories of maintained school

27.
Under Section 57(5) of the School Standards and Framework Act, costs incurred by the Authority in respect of the dismissal or for the purpose of securing the resignation of a member of a school's staff are not to be met from the school's delegated budget unless the Authority has good reason for deducting those costs.  

28.
Under Section 57(4), costs arising from premature retirements are to be met from the school's delegated budget except where the Authority agrees with the governing body in writing to meet them centrally.  Costs can also be incurred by Authorities through the action of governing bodies exercising their staffing functions in other areas, such as discrimination claims in appointment procedures.  It is for Authorities - taking account of any guidance given by the Secretary of State on the content of arrangements for funding schools - to consider how such costs should be handled and provide for this in their funding arrangements.

THE LEGAL FRAMEWORK: PART III

Local Education Authority right of entry and intervention powers

General right of entry to school premises

29.
Section 25 of the School Inspections Act 1996 gives the Authority the right to inspect any school maintained by it, where it requires information about the school for the purpose of exercising any of its functions, and where it is not reasonably practicable for it to obtain the information in any other manner.  Authorities have no other general legal power to insist on entry to schools against the wishes of the school.  The schools covered by Section 25 are all the categories of maintained school defined by the School Standards and Framework Act - that is, community, foundation, voluntary, and community and foundation special schools.  The Section 25 power applies equally and without distinction to all categories
.  Authorities generally own the premises
 of community schools and may own the playing fields and some subsidiary premises of other schools
.

Local Education Authority intervention powers: Formal Warning Notices

30.
Section 15 of the School Standards and Framework Act provides for an Authority to issue a (formal) warning notice to a governing body in certain specified circumstances, namely where:

a.
standards of performance of pupils at the school are unacceptably low and are likely to remain so unless the Authority appoints additional governors and/or suspends the school's delegated budget;

b.
there has been a serious breakdown in the way the school is managed or governed which is prejudicing, or is likely to prejudice, pupils' standards of performance; or

c.
the safety of pupils or staff at the school is threatened, whether by a breakdown of discipline or otherwise.

31.
Section 15 requires that an Authority may only issue such a notice if:

a.
it has previously informed the governing body and headteacher of the matters which have caused it to conclude that one or more of the tests in paragraph 30 is met; and

b.
those matters have not been remedied to the Authority's satisfaction within a reasonable period.

32.
Section 15 also requires that the formal warning notice must set out the matters which have caused the Authority to conclude that one or more of the tests in paragraph 30 is met, the action which the Authority requires the governing body to take to remedy those matters, and the period within which that action is to be taken by the governing body (‘the compliance period’).  

Local Education Authority intervention powers: appointment of additional governors

33.
Section 16 of the School Standards and Framework Act gives Authorities the power to appoint an unlimited number of additional governors to the governing body of a school in specified circumstances, namely where the school:

a.
has been found by Ofsted to require special measures or to have serious weaknesses; or

b.
has failed to respond satisfactorily to a formal warning notice. 

34.
In the case of a school requiring special measures, Section 16(3) provides that, before the Authority appoints any additional governors, a period of at least 10 days must have elapsed after the Secretary of State has acknowledged receipt of the Authority's post‑inspection statement of action.  In the case of a school which fails to comply satisfactorily with a formal warning notice, the additional governors must, under Section 16(2), be appointed within two months of the end of the compliance period.  

35.
In the case of a voluntary aided school, Section 16(6) enables the relevant diocese (in relation to any Church of England or Roman Catholic school), or whichever other body appoints the foundation governors, to appoint a matching number of additional foundation governors where the Authority has exercised its power to appoint additional governors.  This is to ensure that the foundation governors can continue to hold a majority of places on the governing body.  In the case of a voluntary aided school which has been found to require special measures, the diocese or other body which appoints foundation governors may appoint an unlimited number of additional governors irrespective of whether the Authority has first exercised its power to appoint additional governors.

Suspension of delegated powers under Section 51 and Schedule 15

36.
Under Section 51 and Schedule 15 of the School Standards and Framework Act, Authorities have the power to suspend the governing body's right to decide how to spend its delegated budget, in cases where they judge that the governors:

a.
have been guilty of a substantial or persistent failure to comply with any requirements under the Authority's scheme for the financing of its schools; or

b.
are not managing the delegated budget satisfactorily.  Examples of this might include but are not limited to: where there have been breaches of probity or a school is operating with a substantial deficit which the governing body has no satisfactory plans to contain and eliminate.

When an Authority suspends delegation, the related staffing powers are also restricted
.

37.
At least one month's notice must be given in writing of any suspension under Section 51 and Schedule 15, except in cases of gross incompetence or mismanagement or other emergency: in such a case the Authority may specify a shorter period or even give notice suspending delegation with immediate effect.  The notice must specify the grounds on which the Authority proposes to suspend delegation and (if applicable) its reasons for giving less than one month's notice.  Where an Authority does suspend delegation, it will still be able to devolve back to the governing body such decision making powers as it considers appropriate, allowing the Authority to be selective in identifying the areas in which it needs to take decisions.  For example, this allows the Authority to take direct involvement in staffing decisions, if that is where the problem lies, while still leaving the governing body to take decisions on non-staffing expenditure. 

38.
Under Section 51 and Schedule 15, each current suspension must be reviewed before the beginning of each financial year, unless it was imposed less than two months before that time.  Authorities can also carry out optional in-year reviews and, if appropriate, restore financial delegation.  The governing body has a right to appeal to the Secretary of State against the suspension of delegation, or any decision by the Authority not to restore delegation when the suspension is reviewed; and the Secretary of State may uphold or reject any such appeal. 

Local Education Authority intervention powers: suspension of delegated powers under Section 17

39.
In addition, under Section 17 of the School Standards and Framework Act, delegation can be suspended in any circumstances where:

a.
the school has received a formal warning notice, but the matter has not been remedied to the Authority's satisfaction;

b.
the school has been found by Ofsted to require special measures or to have serious weaknesses.

40.
The Authority may suspend delegation only if it has served a notice in writing on the governing body.  The same timescales apply as for the appointment of additional governors, that is:

a.
in the case of a special measures school, section 17(3) provides that, before suspending the delegated budget, a period of at least ten calendar days must have elapsed after the Secretary of State has acknowledged receipt of the Authority's post-inspection statement of action;  

b.
in the case of a school subject to a formal warning notice, the delegated budget must, under section 17(2), be suspended within two months of the end of the compliance period stated in the notice.

41.
The suspension works in the same way as a suspension for financial mismanagement, except that the school has no specific right of appeal to the Secretary of State.  The Secretary of State would become involved only if the school made a complaint under Section 496 of the Education Act 1996 that the Authority was acting unreasonably in suspending delegation (including a complaint that the Authority was acting in contravention of its duty to have regard to this Code).

Local Education Authority intervention powers: breakdown of discipline

42.
Under Section 62 of the School Standards and Framework Act, Authorities have a reserve power to take whatever steps they think necessary, including giving any directions to the governing body or headteacher, to prevent or put right a breakdown of discipline at all categories of maintained school.  Authorities may use this power where, in their opinion, the behaviour of pupils at the school or any action taken by pupils or their parents is such that:

‘the education of any registered pupils at the school is (or is likely in the immediate future to become) severely prejudiced’.

43.
The Authority must, under Section 62, inform the governing body in writing before it acts.

ANNEX 2

Statutory Guidance on Use of Local Education Authority Powers of Intervention

Formal Warning Notices (Section 15 of the 1998 School Standards and Framework Act, and paragraphs 30-32 of Annex 1)

1.
The Secretary of State expects the Section 15 provisions to be applied in accordance with the following principles:

a.
formal warning notices must only be issued in circumstances which meet one or more of the tests set out in paragraph 30 of Annex 1.  They are designed to prevent or remedy situations which put at significant risk the standards, management or conduct of the school;

b.
Sections 15 -17 of the School Standards and Framework Act position formal warning notices as the step before the Authority appoints additional governors or suspends the school's delegated budget; and as indicating a situation of comparable seriousness to an inspection report which finds that a school requires special measures or has serious weaknesses;

c.
in judging, through its normal monitoring of performance and other data, whether a school meets the test of standards being unacceptably low, the Authority should have in mind the criteria which Ofsted use in identifying schools which require special measures or have serious weaknesses.  This does not mean that the Authority should carry out a full inspection of the school using the Ofsted framework.  But it will usually be appropriate for the Authority to investigate its concerns more fully, by visiting the school, before proceeding with the warning notice procedures;

d.
each Authority should establish the internal process to be followed before a formal warning notice is issued, including whether elected members should be involved prior to the issuing of a notice and the form of reporting back to members; 

e.
the Secretary of State considers that the types of concerns which would not appropriately trigger the issue of a formal warning notice by the Authority include (but are not limited to):

· the school has declined to co-operate with the Authority, or to use Authority advice and support services, where there is no legal obligation on them to do so;

· there has been a complaint about the school from an individual or from a group acting together, but where there is no evidence of illegality or malpractice and the dispute relates to a decision or action which was within the school’s discretion to take;

· the Authority has a concern about what might happen in the future, even though there is no significant problem at present.  This does not preclude the Authority from drawing the attention of the governing body and headteacher to issues and trends which it considers could cause problems in future if not addressed.  

f.
Section 15 requires the warning notice to state the ‘compliance period’ within which the governing body should take the action required by the Authority.  The appropriate length of this period will vary.  Where children are at risk, action should be immediate.  But in all other cases, the Secretary of State would expect the compliance period to be a minimum of one month.  The Authority should set a timescale which is challenging, but which allows the governing body sufficient time to comply with the terms of the notice;

g.
Section 15 provides for warning notices to set out the action which the Authority ‘requires’ the governing body to take.  It is also good practice for Authorities to provide guidance to the governing body on how it might comply.  If the governing body  does not comply, the Authority is likely to have grounds for proceeding to appoint additional governors or to suspend the school's delegated budget.

2.
If the governing body does not comply with a formal warning notice, Sections 16 and17 of the School Standards and Framework Act allow the Authority to take one or both of the following steps:

· to appoint additional governors to the school’s governing body;

· to suspend the school’s delegated budget.

3.
But it is unlikely to be appropriate to use those powers of further intervention if:

a.
the governing body has very largely taken the action required in the formal warning notice;

b.
the governing body is close to completing the action by the end of the compliance period; or 

c.
the failure to complete the action within the compliance period is attributable to causes beyond the governing body's control which have arisen since the formal warning notice was given.

Appointment of Additional Governors (Section 16 of SSFA, paragraph 33 of Annex 1)

4.
Experience has shown that additional governors can play a useful role if they have a particular expertise which is missing on the governing body - for example, in personnel matters.  If the school's problems are wholly or partly due to divisions and factions within the governing body, the Authority should make new appointments calculated to help heal the divisions.  In making such appointments, the Authority should make clear to the appointees and to the rest of the governing body:

a.
the expertise and experience which the new governors will bring;

b.
the action which the governing body needs to take, reinforced by the new governors, to tackle the problem which has arisen;

c.
the way in which the Authority will work with the additional governors, including any specific briefing, information or backup which will be made available to them - bearing in mind the importance of not making the other governors feel that they are being marginalised, but involving all of them in the recovery action;

d.
any special terms of appointment, for example a term of office substantially shorter than the normal four year term.  

6.
The diocese or other body appointing foundation governors should provide the same information about any additional governors they appoint.

7.
It would normally be good practice for the Authority, diocese or other appointing body to provide this information before the appointment is confirmed so that the governing body has an opportunity to raise any concerns about the appointment of a particular individual or their terms of appointment beforehand.  Ultimately, however, the appointing body has the responsibility for deciding who to appoint and under what terms. 

Suspension of delegated powers under Section 51 and Schedule 15; and under Section 17 of SSFA  (Paragraphs 36-41 of Annex A)

8.
The Secretary of State considers that Authorities should use the power to suspend delegation in accordance with the following principles:

a.
suspension of delegation should only happen in exceptional circumstances.  The Authority must be clear, and must tell the school, whether it is acting under Section 17 or Section 51 of the School Standards and Framework Act in suspending delegation;

b.
the Authority should always explain the reasons which have led it to conclude that delegation should be suspended, the evidence on which it is relying in reaching that conclusion, and how it believes that suspension will help;

c.
delegation should be restored as soon as practicable and legally possible after the problem has been resolved and the governing body can safely be relied on to consolidate and build on the improvements which have been made.

Breakdown of Discipline (Section 62 of the SSFA and paragraphs 42-43 of Annex 1)

9.
Where any Authority believes it necessary to use this power, it should be exercised in accordance with the following principles:

a.
the initial criterion is that there must be, either now or in immediate prospect, a breakdown of discipline at the school.  ‘Breakdown’ implies problems such that the school can no longer function in an orderly way, that staff cannot maintain discipline, that large numbers of pupils are truanting, or that the safety or welfare of pupils or staff is at risk;   

b.
the Authority must inform the governing body in writing before it acts.  Where there have been warning signals that a problem is developing, such a notice should not come as a surprise to the governing body, because the Authority should already have been drawing those signals to its attention and that of the headteacher.  But there must be no delay where pupils or staff may be at risk.  In such cases the Authority has a right and responsibility to act urgently;

c.
the Authority should indicate the changes it believes the school should make, and any support it will provide, with a view to restoring responsibility for discipline to the school as quickly as possible.

ANNEX 3

Local Education Authority Representations about Headteacher Appointments

1.
For all categories of maintained school, the School Standards and Framework Act gives Local Education Authorities a power to make written representations to the selection panel if they consider that the panel is shortlisting an unsuitable person as headteacher
.  When the selection panel prepares a shortlist of candidates for interview, they must send that shortlist to the Authority, and it is at that stage that the Authority has the right to make representations.  The selection panel must consider those representations.  If they decide to recommend to the whole governing body a person to whom the Authority has objected, they must notify the Authority in writing of their reasons and make the exchange of correspondence available to the governing body.  In determining, for the purposes of this power, whether a person is suitable for appointment as headteacher, the Act requires Authorities to have regard to any guidance given by the Secretary of State.  The following paragraph constitutes that statutory guidance.

2.
These provisions should be applied in accordance with the following principles:

a.
the power for the Local Education Authority to make representations is for use only where the Local Education Authority considers that there is good reason to believe that the candidate, if appointed, would have a significantly detrimental effect on the performance, management or conduct of the school;

b.
in all cases where the Chief Education Officer or a representative has attended and given advice at earlier stages in the appointments process:

· any concerns which the Local Education Authority has should be raised as soon as possible in that process;

· the CEO should always warn the selection panel if his or her concern is serious enough that he or she would expect the Local Education Authority to use its power to make formal representations if the selection panel persisted in including that candidate on the shortlist of applicants to be interviewed;

· the power to make representations should not normally be used to register a new concern, unless the Local Education Authority first becomes aware of that concern after the point when it is notified that the candidate has been included on the selection panel's shortlist.  

c.
in the case of foundation, foundation special or voluntary aided schools, where the governing body has not agreed advisory rights with the CEO, paragraph 7(6) of Schedule 17 of the School Standards and Framework Act requires the selection panel’s notification of applicants selected for interview to be accompanied by such information as will enable the Local Education Authority to determine each applicant’s suitability for appointment.  The governing body should provide the Local Education Authority with as much information about the candidates as possible in order to reduce the risk of the Local Education Authority using its powers to make representations at a later stage.  The governing body also need to weigh up the chance of receiving representations from the Local Education Authority and any inconvenience that may cause, compared to involving the CEO from the outset;

d.
it is often necessary to move very quickly, particularly in the later stages of the appointment process.  The law gives Local Education Authorities 14 days to make representations about a candidate, beginning with the date on which the selection panel notify the Local Education Authority of their proposed shortlist for interview.  But within this limit, Local Education Authorities should respond as rapidly as possible.  Where the CEO has been fully involved in previous stages and no concerns have arisen, the Local Education Authority should aim to respond immediately it receives notification of the shortlist, confirming that it will not be making any representations;

e.
it remains the case that persons appointed as headteachers or teachers must meet the requirements of the Teachers Regulations relating to qualifications, health and physical capacity, and fitness on education and other grounds (notably barring for misconduct or criminal record)
.  The Local Education Authority is entitled to refuse to appoint a person who does not meet the requirements of the regulations if they are nominated for appointment by the governing body of a community, community special or voluntary controlled school.  The governing body of a voluntary aided, foundation or foundation special school must not appoint such a person to their employment.  Section 18 of the Teaching and Higher Education Act allows for regulations to be made requiring all headteachers to hold a professional headship qualification.  If the Local Education Authority finds that an appointment has been made contrary to the regulations that appointment would not be valid;  

f.
the Secretary of State considers that the types of concern which might appropriately trigger the making of a representation by the Local Education Authority include (but are not limited to): 

· the candidate is currently, or was recently, the headteacher or a senior teacher at a school which was found on inspection to require special measures or to have serious weaknesses, and the inspection report found that the failure or weaknesses were due in part or whole to deficiencies attributable to the candidate's performance;

· standards of performance in National Curriculum assessments or public examinations at the candidate's previous school or schools have worsened significantly for reasons attributable to the candidate's performance;

· the candidate has never worked in the same phase of school as the appointing school—e.g. the candidate's whole career has been spent in primary schools, and the appointing school is a secondary school;

· the candidate's experience is inadequate for that particular school in a respect which risks damaging the school's performance—either because the appointing school is facing particular problems and the new headteacher should be someone who can provide clear evidence that they have the skills to tackle such problems; or because the appointing school has particular strengths which are best developed by someone with a demonstrable ability in that area;

· there has been a pattern of repeated and serious complaints, over a period of time, from parents, staff, governors or pupils at the candidate's previous school or schools—not all stemming from the same individual or group, but from a number of people who were originally acting in isolation from each other—which have not been satisfactorily addressed through action to investigate what substance there may be to the complaints and rectify valid causes of complaint;

· the Local Education Authority of the candidate's previous school or schools suspended the school's delegated budget for reasons of mismanagement attributable to the candidate, and the school had not successfully appealed to the Secretary of State against the suspension of delegation.

g.
the Secretary of State considers that the types of concern which would not appropriately trigger the making of a representation by the Local Education Authority include (but are not limited to):

· the candidate is currently deputy head at the same school.  (If the Local Education Authority has a concern about an individual’s performance as deputy head, that is a different matter.  And there may be cases where, in the Local Education Authority’s judgement, the school is felt to need an infusion of new ideas and a fresh approach from outside.  But a deputy should not be ruled out, irrespective of his or her performance or the current needs of the school, merely by virtue of being the deputy);

· the candidate has opinions, beliefs or practices about pedagogic, management or other issues to do with the conduct of a school which the Local Education Authority does not agree with, but which are within the field of legitimate professional debate and do not demonstrably risk damaging standards;

· the candidate has not previously worked in the category of school concerned or because they have worked in another category of school not maintained by the Local Education Authority.

h.
in all cases, the Local Education Authority 's written representation should explain why the Local Education Authority has concluded that the candidate is not suitable, and the evidence on which it is relying in reaching that conclusion;  

i.
the representation from the Local Education Authority does not mean that the governing body is prohibited from making the appointment.  The final decision on whom to appoint remains with the governing body.  But the selection panel is legally required to send the Local Education Authority a written response to its representation if it decides to recommend the candidate to the governing body.  That response should set out the panel's reasons why they do not agree with the Local Education Authority that the candidate is unsuitable for appointment.  This exchange of correspondence must be made available to the whole governing body.

Local Education Authority Representations about Headteacher Performance

3.
For all categories of maintained school, the School Standards and Framework Act gives Authorities a duty to make a written report to the chair of the governing body in any case where they have a serious concern about the performance of the headteacher
.  In determining whether to make any such report, the Act requires Local Education Authorities to have regard to any guidance given by the Secretary of State. The following paragraph constitutes that statutory guidance.

4.
The Secretary of State expects this provision to be used in accordance with the following principles:

a.
the Local Education Authority should make such a report only in rare cases.  Having a ‘serious concern’ should not be taken to mean merely that the Local Education Authority considers that the headteacher's performance could be improved in some way.  The Local Education Authority should have grounds for concluding that the headteacher's performance is having a significantly detrimental effect on the performance, management or conduct of the school, or would soon have such an effect if action was not taken;

b.
such a report should never come as a surprise either to the chair of the governing body or the headteacher.  The Local Education Authority should always have first registered its concern informally with the headteacher.  If that did not lead to appropriate action, the concern should then be taken up with the chair of governors (see i. below on involving other governors).  The Local Education Authority should always have given advance warning of its intention to issue a formal report if action to secure the necessary improvement was not forthcoming;

c.
before issuing a report, the Local Education Authority should always consider whether its concern would be better pursued through the appraisal mechanism;

d.
the Secretary of State considers that the types of concerns which might appropriately trigger the making of a report by the Local Education Authority include (but are not limited to): 

· the school has been found at inspection to require special measures or to have serious weaknesses; and the Local Education Authority considers that the post-inspection action plan is seriously deficient;

· standards of performance in National Curriculum assessments or public examinations at the school have worsened significantly for reasons attributable to the headteacher's performance;

· the school is falling a long way short of the performance targets agreed with the Local Education Authority, or standards can be shown by analysis of benchmark information to be well below those achieved by comparable schools, for reasons attributable to the headteacher's performance;

· there has been a pattern of repeated and serious complaints, over a period of time, from parents, staff, governors or pupils—not all stemming from the same individual or group, but from a number of people who were originally acting in isolation from each other—which have not been satisfactorily addressed through action to investigate what substance there may be to the complaints and rectify valid causes of complaint;

· there is significant evidence of continuing and systematic weakness in the management of the school or in its financial controls which, if not tackled, risks significant disruption to the school's continuing operation.

e.
the Secretary of State considers that the types of concerns which would not appropriately trigger the making of a report by the Local Education Authority include (but are not limited to):

· the headteacher has opinions, beliefs or practices about pedagogic, management or other issues to do with the conduct of a school which the Local Education Authority does not agree with, but which are within the field of legitimate professional debate and are not demonstrably damaging standards;

· the headteacher has not co-operated with the Local Education Authority, or complied with a request from the Local Education Authority, on an issue where he or she was under no legal obligation to do so;

· although the headteacher's personality or style makes relations with the Local Education Authority difficult, there is no evidence that this is damaging standards or the satisfactory running of the school.

f.
the report should always state the grounds for the Local Education Authority's concern, and the evidence on which it is relying.  In making the report, the Local Education Authority should also advise the chair of the governing body on action which it may be appropriate to take;

g.
there is a legal requirement on the Local Education Authority always to send a copy of the report to the headteacher at the same time as it is sent to the chair of the governing body.  The headteacher should always have an opportunity to make representations to the chair of the governing body and to the Local Education Authority about the Local Education Authority's report.  The headteacher should be allowed to be accompanied by a teacher organisation representative or ‘friend’ at any meeting he or she is asked to attend with the governing body to discuss the Local Education Authority's report;

h.
the chair of the governing body has a legal obligation to notify the Local Education Authority in writing of the action which he or she proposes to take in the light of the Local Education Authority's report.  The chair of the governing body is not obliged to accept the Local Education Authority's report or to take any particular action indicated by the Local Education Authority.  In particular, he or she is under no obligation to commence disciplinary or dismissal proceedings.  However, the Secretary of State expects that the chair of a governing body should always take such a report very seriously, examine carefully the Local Education Authority's reasons and evidence for raising the concern, and give the Local Education Authority a properly considered response;


i.
the chair of the governing body will need to decide, depending on the details of 

the case, whether the report should be put to, and discussed by, the whole governing body or a sub-committee.  Where there is a possibility of disciplinary action, the chair must ensure that there are sufficient governors available to carry out impartially the functions of any disciplinary and appeals panels.  Members of the disciplinary and appeals panels need not be left in complete ignorance; knowing about a situation does not constitute prejudice.  The whole governing body should be informed that the Local Education Authority has issued a report and broadly of the nature of the Local Education Authority's concerns, in view of their collective responsibility for the conduct of the school.  However, panel members should be careful not to become directly involved, either through expressing opinions or taking action which might be seen to have prejudiced their ability to hear a case fairly.  They must avoid taking a view on the validity of the concern raised by the Local Education Authority and the appropriateness of any disciplinary or dismissal outcome in advance of the hearing.  Where panel members receive reports or papers on a case prior to a hearing, they must take particular care not to divulge or discuss the contents with other panel members or any other persons before the hearing takes place.

ANNEX 4

Communications and Information Management Standard for Local Education Authorities

1.  Local Education Authority communications with schools:

a.
The Authority ensures that its communications with schools are kept to an 

essential minimum and do not duplicate those from national bodies such as DfEE, QCA and Ofsted.

b.
The Authority has clear arrangements to: 

i)  control and monitor the volume, length and quality of communications it sends to schools;

ii)  ensure that standard formats and methods of communication are used other than in defined exceptional circumstances;

iii)  plan its communications to take account of the rhythm of the school year and the needs of particular categories of schools (e.g. small schools, special schools, etc.).

c.
The Authority is committed to introduce electronic media as the main means of communication with schools, while continuing to provide printed versions of documents where schools request them, and has a timed action programme to implement Authority-wide electronic communication, including between schools, by 2002.

2.
Responding to communications from schools:

a.
The Authority has performance standards for response times to all forms of communication from schools (whether by letter, fax, e-mail or phone) and monitors these.

3.
Data handling:

a.
The Authority has clear arrangements to deliver the school and Authority information management strategy, including:

i)
capture of school data only once and in electronic format, thereby eliminating all duplication of work;

ii)
maintenance of a database, giving ready access to data for all authorised users,  thereby freeing time for schools’ researchers;

iii)
working with schools to ensure data collection exercises impose minimum burdens at school level;
iv)
ensuring that data are returned to schools promptly, and in a form that is compatible with the school management information system; 
v)
provision of access to advice, support and training to schools to enable them to make the best possible use of management information.

4.
Local Education Authority initiatives:

a.  The Authority:   

i)  consults head teachers and governing bodies when developing any locally determined initiatives, and takes account of their views before these are finalised and implemented;

ii)  assesses and limits the demands on schools arising from Authority  initiatives and  monitoring, and ensures there is no duplication with national initiatives;

iii)  uses the results of Authority initiatives to reduce unnecessary burdens, and to strip out procedures that become redundant.

5
Feedback:

a.  The Authority offers its schools a contact point for feedback on how the standard is operating.

b.  Schools can contact DfEE if they are not satisfied with the response that they receive from the Authority.
� The relevant paragraphs of Annex 4 also discharge the Secretary of State’s statutory responsibility under Schedules 16 and 17 of the School Standards and Framework Act to issue guidance in relation to the Local Education Authority’s powers:


a.	to make representations to the school where the Authority considers that a proposed candidate for headteacher is not a suitable person for appointment; and


b.	to make a report to the chair of the governing body where the Authority has serious concerns about the performance of the headteacher.





� Guidance on the respective roles of governing bodies and headteachers is in the Education (School Government) (Terms of Reference) (England) Regulations 2000, and accompanying guidance.


�   Section 527A was inserted in the 1996 Act by section 9 of the Education Act 1997.


�   A court ruling (Regina v. Inner London Education Authority, Ex parte Brunyate and Another) affirms that governors may not be dismissed because they do not support the Local Education Authority's view on a specific issue. 


� Section 327 of the Education Act 1996 provides for an Authority which maintains an SEN statement, to have access to a maintained school for the purpose of monitoring education provision in accordance with that statement, even where the Authority does not itself maintain the school. 


� Under Section 579 of the Education Act 1996 ‘premises’ includes not just the school buildings but also school playing fields for all categories of school.  


�   These subsidiary premises are those stated in the definition of school buildings in Section 579 of the Education Act 1996—caretakers' houses, buildings for use in connection with playing fields, and facilities for providing meals and health services for pupils.  In voluntary and foundation schools these premises may be owned by the trustees rather than the Authority.


� The form of restriction depends on the category of school.  When delegation is suspended from a community, community special or voluntary controlled school, section 54 of the School Standards and Framework Act provides that the Authority may appoint, suspend and dismiss teachers and other staff at the school as it thinks fit, although it must consult the governing body to such an extent as the Authority thinks fit.  The exception to this is appointments of reserved teachers in voluntary controlled schools, for which the Authority must secure the consent of the foundation governors.  Where delegation is suspended from the governing body of a voluntary aided, foundation or foundation special school, section 55 provides that the Authority determines the number of staff to be employed at the school; the governing body must get the Authority’s consent before appointing or dismissing any teacher (other than certain teachers of religious education in schools with a religious character); and the Authority may, after consulting the governing body, give it directions requiring it to dismiss a teacher or relating to the educational qualifications of teachers to be employed at the school.


�   For community, community special and voluntary controlled schools, the power is contained in paragraph 6(4) of Schedule 16 to the School Standards and Framework Act; for foundation, foundation special and voluntary aided schools, it is contained in paragraph 7(4) of Schedule 17; for voluntary aided schools that operate headteacher selection procedures involving the whole governing body, it is contained in paragraph 30(3) of Schedule 17.


�   The regulations are made under Section 218 of the Education Reform Act 1988 and Section 15 of the Teaching and Higher Education Act 1998. Section 18 of the Teaching and Higher Education Act amends Section 218 to give the Secretary of State power to make regulations regarding the holding of a professional headship qualification by new headteachers. 


�   For community, community special and voluntary controlled schools, the duty is contained in paragraph 23 of Schedule 16 to the School Standards and Framework Act; for foundation, foundation special and voluntary aided schools, it is contained in paragraph 22 of Schedule 17.






